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PREFACE 


TO 

THE FIFTH PART. 


Tins and the next part will concliide my entite ub* 
dcrtaking. They principally relate to the Practice of 
the Three Sieperior Courts of Law, though incidentally 
to much of the practice of other Courts. It would 
have been a vain and futile attempt to endeavour to 
compete with the admirable work of Mr. Tidd, (the 
most useful offered to the Profession since the first 
piiblicatioli of Blackstone’s Commentaries,) or that of 
my son, whose recent publication, with his Collection 
of Forms, ai'e worthy of his assiduity and intelligence, 
I have therefore endeavoured to take a different view 
of the subject, by examining the principles on which 
most of the rules are founded, conjointly with the rules 
themselves, by which association the rules will be 
better understood and moret deeply impressed upon 
the memory. (« ) 


(fl) We all confess, but few adequately perceive, why it is to difficult 
to recollect a dry rule of practice, and we incorrectly impute to a ■defect 
of memory what in reality is attributable to our never having adequedely 
hnmpn the subject ; the simple truth is, that reason or principle is the 
'appropriate food of the mind, and it follows that no position is received 
with adequate appetite, unless it be assoc^te/ with the reason upon 
whidi it is founded. The attention is not suffioiently excited, and con- 
sequently the perception of the rule is in^rfect, and the Image is ao 
indistinctly and faintly impressed on the memory that it is soon for- 
gotten ; but when the mind is gratified by perceiving the reason of a 
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I have also not confineJH!^ attention jto^ the mere 
statement of the several modes of proceeding, but 
have attempted to shew which \s preferable, and why. 
As an instance of the manner of treating the subjects, 
•the reader is referred to the consideration of the mode 
of obtaining hiHructions to sue or to defend, discussed 
in page J 17 to 125. The observance of the precau- 
tionary measures there recommended, would, I trust, 
23revent many disastrous nonsuits and insufficient de- 
fences, at present too frequently occurring, from the 
want of adequate attention in the earliest stages of 
litigation. 

Numerous precedents will be found in the notes, 
some entirely new, arid others with suggestions for 
improvement in jjractice. I have considered it im- 
portant at least that students, if not practitioners, 
shoidd have the forms before them at the same time 
when they are examining the parts and requisites, and 
therefore I have adopted this mode of printing the 
precedents in preference to collecting them in a sepa- 
rate volume. 

The Table of Contents immediately following these 
observations will shew the outline of this part in 
analytical orejer, anc^wil/ serve as a temporary Indea' 
until the concluding part has been published; and at 


rule it is never forgotten, because all the powers of the mind are 
then duly and constant^ exercised in perpetuating the full knowledge 
and recollection of the rule. In* ray Treatise on Medical Jurispru- 
deficcf page 322 to 333, I have attempted to explain the modes of im- 
pressing and perpetuating th5 knowledge of any subject by the conjoint 
use of all the mental faculties, but principally by enjoining to all legal 
students the paramount* importance of being in full possession of the 
principles and reasons on which each rule is founded before they pass 
on to the examination of another. 
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the head of each Chapter^will be found an analytical 
table of its'subjects. 

In the four earliest Chapters, subjects of general im- 
portance are first considered; as — Fb'st, The six se- 
veral branch jurisdictions of each Court, and which 
should be resorted to ; as either the Court in Banc, 
in which usually four judges preside; the Practice 
Court; the jurisdiction and practice before a single 
Judge at Chambers; the jurisdiction and pi'actice 
before the Master and Prothonotary ; the jurisdiction 
and practice before a Judge at Nisi Prius ; and the 
new jurisdiction and practice before the Sheriff of 
each county. Secondly, Is fully considered the several 
authorities on or by which the practice of the Courts 
stands or is regulated, as Statutes, Rules, Usages 
and Decisions, with a comparative view of the differ- 
ent effect of each. Thirdly, The present altered luw 
relating to the Terms and Vacations, and all regula- 
tions respecting time. Fourthly, Are stated all the 
advisable preliminary steps antecedent to the actual 
commencement of an action or defence. 

The fifth Chapter states all the Parts and Requi- 
sites of Process in general, as founded on the Uni- 
formity of Process Act, 2 W. 4, c. 39, and this on a 
plan entirely new, and which it is hoped will meet 
with approbation. 

In the next Chapters successively each description 
of process, with its peculiar requisites and incidents, 
are examined, viz. Writs of Summons, Dis- 

tringas, Capias, Detainer, Sumntons against a Member 
of Parliament when a trader, and dll the incident pro- 
ceedings relating to each, until appearance or bail 
above ; and, lastly, are considered Proceedings to Out- 
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lawry and to prevent the operation of a statute of 
Limitations. 

The present part has purposely been closed with the 
subject of process, as at present established, so as to 
enable the author to introduce, at the commencement of 
the next part, a chapter relating to the expected New 
Law and Proceedings qualifying the right of Arrest, 
should any enactment on that subject be passed. 

Afterwards will be considered all the rest of the 
proceedings in an action to its conclusion, and in par- 
ticular will be given a very full chapter on Affidavits, 
Motions, and Rules, and another on Nisi Prius Brkfs, 
with precedents and considerations of the best modes 
of arguing the former and of conducting the trial of an 
action, as well on behalf of a plaintiff as a defendant. 

Throughout this volume it will be found that 1 have 
anxiously attempted to decry the injurious policy, so 
degradingly adopted by some practitioners, of taking 
advantage of trifling irregtdarities and unworthy ob- 
jections ; and I have endeavoured to advocate, on 
every occasion, that course of liberal conduct which 
should ever be pursued by the members of an highly 
honourable and justly influential profession. 

J. C. 


Chambers, G, Chancery Lane, 
Mh April, 1835. 
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IN WHAT BRANCH OF EACH COURT TO PROCEED. 
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3. Wbat relationsliip or interest 
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■1. Nt'cessby f !• concurrence of 
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3 . I.innls of jurisdiction of 
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In the preceding parts we have not only examined the rente- 
dies without the aiil of any Court, but also the principal pre- 
liminary considerations antecedent to an action, as the retainer 
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of subjects t/f 
previous in- 
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IN WHAT BRANCH OF EACH COURT TO PROCEED. 


iNrnoftii iroN attorney, solicitor or proctor ;f/i) the to 

sue or be sue(l;(/>) the differences in causes of action ;(c) the 

evidence for or against the claim ;(</) how such evidence is to 
be elicited, as by bill of discovery^ ; [c) the propriety of an at- 
torney’s letter preceding the writ;(/) and of apologies or coni’- 
promises ;{g) the expediency of offers of security to induce 
a creditor to give time ; (A) the necessity for and utility of «o- 
ticesy tenders and demands :{i) demands of inspection and copy 
of warrants; (A) notices of action ;{l) iwtices of an attorney’s 
licn^ and prohibition to pay his client; (/w) with an enumeration 
of the various preferable remedies ,* (w) the expediency of re- 
taining counsel ;{o) the remedy by arbitration^ {p) or by sum- 
mary proceedings before a justice of the peace by information, 
conviction, &c. {q) W e have also in the fourth part exa- 
mined much of the jurisdiction and general practice of the 
fourteen principal Courts of Law, Equity, Ecclesiastical, Ad- 
miralty, Bankruptcy, and in Error, 

Subjcctsromaiu- Wc are noiv in this concluding part more particularly to 
gidered * examine the detail of the practice of all those Courts. We 
shall give full consideration only to those parts which at pre- 
sent appear to require most particular attention. 


Subjects of lids First, wc are to inquire to what Court of Law, and to what 
Ciiapicr. department, branch or subdivision in particular of each, the 
application for redress should be sought by a plaintiff or a 
defendant. 

Enumeration of The different bra7iches of jurisdiction of the three superior 
ofI»t,UcTkmof of Law arc. 1. That of the full Court inBatic; 2. 

each Court, Of the Practice Court (at present holden only for the Court 
of K. B.) ; d. Of a single Judge at Chambers ; 4. Of the Mas- 
ter or Prothonotaries ; 5. Of the Judge at Nisi Prius and on 
the Circuit; and 0. Of the Sheriff* on Trials and Inquiry, &c. 

Each Court of Law is divided into several distinct depart- 
ments or branches of jurisdiction, in aid or relief of that which 
is superior, sometimes termed the /«// Court, (or rather the 
Court in banc, for it is not essential that all the four judges 
should be present,) and each otl>er branch has distinct jurisdic- 
tion in aid of the highest The departments of each Court are 
principally six, viz, 1. The Court properly consisting, of four 


(tt) Antet vol.ii. 1^. 
(f») hi, 47, 48. 

(c) hi, 52. 

(d) Id. 53. 

(t ) Id. 54. 

(/) Id, 56. 



(i) Id, 60, 

(k) Jd,6i, 

(/) Id, 63. 

(m) Jd. 69. 

(n) Id, 70. 

(o) Id, 71 and S22. 
(/>> Id. 73 to 125. 
(V) Id, 127 to 257. 
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judges or four barons sitting in banc^ and only in term time* 
except on trials at bar under the authority of 1 W. 4, c. 70, s. 7* 
and before whom most proceedings in a cause are supposed to 
take place ; and before whom, in facts all the most important 
parts of business are transacted ; such as all formal argun^nts 
and judgments upon demurrers or in arrest of judgments or 
after verdicts or on special cases or special verdicts, &c.; and 
to whom appeals may sometimes be made from the pro- 
ceeding of either of the inferior branch jurisdictions of the 
same Court, or from inferior Courts, and in King’s Bench, still 
on writs of error in fact even from the judgment of the Court 
of Common Pleas; The Practice Court, recently created 
by the 1 W. 4, c. 70, s. 1, and held before a single judge sitting 
apart frpm the other four only during term, and now holden 
only as a branch of the Court of Kin^s Bench,) and who in an 
open Courts and upon motion and rule in the same forms as 
those theretofore used in the principal Court in banc, disposes 
of certain less important branches of business, and grants rules 
nisi even in some difficult cases, to be afterwards discussed 
before the four judges in banc; 3, A judge of each Court 
attending singly at his chambers in rotation, as well during 
the terms in the afternoon, as in the vacations, and who dis- 
poses of still less important matters connected with a suit, not 
by formal motion and rule, but upon summons, and by his 
order ; or sometimes on petition, and sometimes (though not so 
frequently so as before the Practice Court was instituted) after 
term, by hearing rules delegated to him by the Court in conse- 
quence of the Court in banc not having been able to dispose 
of them during the term ; or as being more fit for private 
examination ; and sometimes even at the judge’s house in the 
evening, so as not to interrupt or delay the judge’s decision on 
the press of smaller matters at his chambers ; 4. The master 
ox prothonotary, to whom many matters arc referred by the 
Court to decide upon, as in references as to the amount due on 
a bill of exchange, &c., or in order that, after he has examined 
the affidavits, and perhaps made an extended inquiry upon fur^ 
ther affidavits, he may report the result of his investigation to 
the Court ; as frequently occurs’ in the King’s Behcb, where the 
propriety of the conduct of an attorney has been questioned ; 
6. The jurisdiction of a judge on the circuit, who, besides 
the ancient jurisdiction of presiding as a judge on the trial, 
has several new or enlarged powers connected with the cause 
to be tried, and essential to remove difficulties that might 
otherwise then occur, such as the powers of amendment under 

B 3 
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IN WHAT BRANCH OF EACH COURT TO PROCEED. 


CHAP. I. 

Tntiioovction, 


I. In Banc. 

First, Tlie jiiris- 
(iiction and 
practice of llio 
Court in hanc^ 
and what busi- 
ness irinst be 
there transact- 
ed, or may be 
transacted, be- 
fore one of its 
inferior brancti 
jurisdictions. 

1. ]n general* 


3 & 4 W. 4, c. 42, s. 23 ; and lastly^ the jurisdiction of the she- 
riff of each county or his deputy, as an officer of and in aid of 
the Court cither on trials of issues under the same statute, when 
the claim for a debt or demand does not exceed twenty pounds^ 
or on an inquiry of damages after a judgment by default, or in 
executing the process of the Court. But each of these several 
branch jurisdictions require further consideration than this 
mere summary or outline. Therefore to proceed. 


Firsts The Jurisdiction and Practice of the Court in Banc. 

In general, and in the ordinary course of litigation, the attor- 
ney for the complainant whose legal right has been injured, 
issues, according to his own discretion, one of the several pre- 
scribed forms of wrii.s against the wrong-doer out of an ap- 
pohited office^ and which writ is signed by an officer of the 
particular Court, and afterwards impressed with the seal of the 
Court by another appointed officer, and thereby finally receives 
its authenticity ; and to forge or imitate the signature or seal is a 
high crime; and these steps are taken without the Court, or even 
one of its judges having any actual knowledge of the proceeding ; 
and the Court in hanc hears nothing of the suit until, in conse- 
quence of a demurrer or a verdict, or some irregularity, a con- 
test between the parties has arisen which is of sufficient im- 
portance to require the actual interference and decision of such 
Court in hanc.{s) But in the course of the numerous actions 
and defences successively depending in the three Courts, there 
are almost innumerable intermediate smaller practical differ- 
ences hcivicm the parties, which, although of less importance 
than a formal judgment or decision to be pronounced by the 
four judges, arc nevertheless fit to be discussed and determined 
on motion and rule nisi, afterwards made absolute or discharged 
by a single judge sitting in the Practice Court; whilst other dif- 
ferences of still less importance are disposed of before a single 
judge at his chambers, in a still more summary manner upon 
summons and^ by order. The regular proceedings in a suit 
are comparatively few and simple, but by collateral circum- 
stances of innumerable^ variety, and by blunders and irregula- 
rities, the proceedings not unfrequently become complex ; and 
the whole of thesob are important to be known by ail practi- 


(s) It seems, tbereftirc, that, as ob- 
served bjy Mr. Justice Taunton, there is 
no sufficient ground for any distinction in 
permitting an amendment of a writ, and 
not of a copy, for each is in fact the act 
of the plainiiff'*s attorney, and not of the 
Court; and it is not the duty even of the 


officer wiio signs and seals the writ to sec 
that it is formally correct, but that duty 
entirely falls on sucii attorney. Per 
Taunton, J., in Hodgkin&onv. Hodgkinsortf 
3 Nev. & Man. 365; but see Byfield v. 

10 Bing. i8. 



riUST, IN THE COURT IN BANC. 


O 


ioners^ since it is impossible to anticipate that they may not CHAP. I. 
have to encounter some such difBculty. In the present chapter 
we will concisely consider what description of business must be 
transacted in Ju/l Court or rather in hanc ; what in the Practice 
Court ; what before a single judge at chambers in term or 
vacation; what before the or prothonotary ; and what 

at nisi prius before a single judge; and what by or before th§ 
sheriff. This inquiry will clear the ground, and enable us in 
the next chapter to consider upon what authority ^ grounds or 
rules, the practice of the Courts proceeds or depends. We 
will then in the third chapter consider the differences between 
the terms and mcations^ and some general rules respecting 
time ; and in the fourth chapter we will examine some import- 
ant preliminaries before the first step in the cause by issuing 
the process ; and the rest of the practice will follow in natural 
order as it arises in the usual course of a cause. 

The number of the judges and barons {u) of each of the g. wiuitacts 
superior Courts of Law at Westminster, viz. King’s Bench, 

Common Pleas and Exchequer, constituting the full Court whole Court or 
sitting in bancy has varied at different times, according as it 
has been considered essential to exercise the prerogative un- 
questionably vested in the kmg^ (a) though according to mo- 
dern practice, the legislature, as in the late instance, sometimes 
give him express power. (;y) Before the 23d July, 1830, each 
Court had attached to it for a very considerable time only four 
judges ; and although the 1 W, 4, c. 70, s. 1 , authorized the king 
to appoint a fflh judge in each Court, yet it is expressly pro- 
vided that only three puisne judges shall sit in banc with the 
chief justice or chief baron, so that the five judges cannot sit 
together, or professedly concur in any proceeding in either of 
these Courts; and the number of the judges constituting the 
Jull Court silting in banc is limited to four^ consisting of 
the chief and three of the puisne judges or barons sitting 
in rotation, whilst the other puisne judge ( usually for an 
entire temn) sits apart in the.Practice Court in the early part 
of the morning, and to hear and dex^ide upon matters of less 


(i) And see post as to what a single 
judge cannot decide upon. 

(?0 The 1 W. 4, c. 70, s. 1, treats the 
terms of judge and baron as s^'iion^nious, 
and throughout this work the term judge 
alone will be used as including each. 

(x) EvMTton V, Emerton, Sir T, Raynu 
475; Dug.Orig. Jur. c. 19; 3 Bla. Com. 
41. 

(y) IW, 4, c. 70, s. 1. The student 
will observe as a general rule, that in mo- 


dern times iU has been customary for tti<^ 
king very rarely to exercise his preroga- 
tive, but to Relegate the expediency of 
every measure in the least affecting the 
public to the consideration of parliament, 
so that most changes have been made by 
statute, though the king might of his own 
authority have ctfected the object ; us 
by his warrant alone opening the Court 
of Common Pleas to all barristers, ante, 
vol. ii. 385. 
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provisions in the 1 W. 4, c. 70, s. 1 
-^—2 — and 4, and in the afternoon he attends at chambers; and in 
the ensuing term another puisne judge relieves him in this 
subordinate though exceedingly important duty, and he then 
takes his seat in banc, and so on in rotation. By these means 
the same four judges are enabled to sit continuously from ten in 
#he morning until four or five o’clock in the afternoon, and having 
during that terra no chamber duty to perform, ai*e enabled in 
the evenings to examine and consider the numerous demurrer- 
books, special cases, and special verdicts, and px*oceedings 
standing for argument (in the King’s Bench as well on the civil 
as the criminal side of that Court,) so as to be better able to 
understand the arguments to be heard on the succeeding day, 
and are thereby enabled to devote the whole of the morning to 
the superior class of business. 

It is not, however, essential to the validity of the proceedings 
in full Court that the full number of four judges or barons shall 
be assembled, and the 3 & 4 W. 4, c. 41, s. 6 and 25 and 26, 
expressly provides for the absence of the Chief Justice, or Chief 
Baron, or of the Chief Judge of the Court of Review, whilst 
attending the Judicial Committee of the Privy Council, (s:) and 
it is expressly provided that two judges of the Court of Review 
may proceed in the absence of the chief ;(z) and before the recent 
addition of a fifth judge in the three superior Courts of Law, it 
fi’equently happened that in the absence of the chief, as when 
trying causes at Nisi Prius, especially after three o’clock in the 
afternoon, when one of the judges had left the Court, and pro- 
ceeded to cluynbers, many cases of importance were heard 
and determined by only two judges in the Court of King’s 
Bench. In general, however, it has been considered by the 
judges important, not only that there should be a full Court 
during the entire hearing as well as in deciding upon all 
formal arguments on demurrer y rules absolute in arrest ofjudg^ 
menty rules absolute for neiv trials (when on the merits and not 
on a mere practical point), and in the King’s Bench rules ab- 
solute for a crw\inal information <md the Crown papery includ- 
ing questions on parochial settlement and rates ; but it is also 
a principle that each judge should, on all points of the least 
novelty or difficulty,* state his opinion seriatim, on the ground 
that the suitorsiiaxe a right, not only to know the determina- 
tion of each judge, but also the precise reasons which have lead 
him after due investigation and consideration to arrive at his 


(s) Ante , vol, ii. 575. 
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conclusion, so as to evince that he has realli/ and energetically 
applied his attention and mind to the question, and not like a 
mere cipher, or merely to save the labour of research, tacitly as- 
sented to what the other judges may have decided, (o) Another 
advantage also has mt nnfrequently arisen from this faithful 
discharge of a judge’s duty, viz., that not nnfrequently it 
has occurred that the respectful firmness and pertinacity of 
counsel has fixed the attention and influenced the opinion of 
one of the several judges, and who, after one or more of the 
judges has delivered an unfavourable opinion upon first im- 
pressions, has so earnestly advocated the cause of truth, as to 
induce such other judges to pause and delay giving their judg- 
ment conclusively, and in consequence, ultimately all the other 
judges have concurred in that opinion, at first entertained only 
by one of the judges, (i) and thus the decisions in banc of the 
full Courty faithfully reported by experienced barristers, (c) 


(а) Per Bay ley, B. in Youn^ v, TJwt- 
tnimf 1 Tyr, Rep, ^230. The most en- 
lightened and experienced judge, when 
deciding apart from others, from want of 
that useful comparison of views prcvailiug 
in banc, will aoinctimes err ; sec an instance 
itiYoun^ V. Beck, 2 Dowl. 462, and iCrom. 
M. & 11. 460. There is a ludicrous state- 
inentin verse in Burrow’sSettlcmentCases, 
122, of the supposed then practice of the 
puisne judges stating their opinion in cho- 
rus, as assenting to the Chief Justice’s opi- 
nion and nut stating tlicirown seriatim. Sir 
James Burrows there states that he had 
heard a report of a decision on a settltMiient 
case in the form of a catch, and which will 
be found there given,} And sec Burn’s 
Justice, 26 edit, tit. Poor, 313, note (n), 

(б ) This occurred in Luntlcy v. Bat- 
tine, 2 Bar. 6c Aid, 234, where one of the 
defendant’s counsel gave up the point, but 
the junior so pressed the argument, that 
be almost incurred the displeasure of the 
then Lord Chief Justice Ellcnborougli, fur 
jejune and injudicious pertinacity ; but at 
length Mr, Justice Bay ley induced the 
Chief Justice to pause and hear the argu- 
ment ; after which, the distinguished Chief 
Justice, with that candour which always 
influences a great mind, and is indis|)cn* 
sable rn the due administration of justice, 
publicly avowed that he had changed his 
opinion, and with the other judges decided 
in favour of the defendant ; upon which 
the bar, with a warmth and sincerity, ne- 
gativing all supposition of unworthy jea- 
lousy, congratulated the junior; and he 
has attributed much of his subsequent suc- 
cess in his profession to the result of that 
particular discharge of bis duty. 

(c) As regards legal reports, it has been 
the misfortune of the profession in some 


instances to have them undertaken by in- 
cxpcricjiccd personages, who can scarcely 
understand the question before the Court, 
and still Jess apjtrcciatc the import of the 
arguments or judgment, and whose haste 
and misapprehension too often occasions 
the iiiistatcifient even of facLs. It will be 
remembered that the late Lord Kenyon 
observed that the report of a case might 
ill some respects be correct, but that in 
the statement of his judgment, it had been 
by tlic omission of one lilthi word “nut ” 
supposed to have bccji in the allirma- 
tive, when in fiict it wrrs in the negative, 
A person should be a good lawyer to be a 
reporter. It is scarcely fair to a judge, 
and is likely to mislead the profession, to 
report Nisi IVius cases, or even the deci- 
sions of a single judge in the Practice 
Court, excepting on the laudiblc ground 
that one side or the other usually wants to 
have some materials, however questionable, 
to support a bad case, and so far Nisi 
Prius decisions and tliosc of the Practice 
Court may be useful in a desperate case ; 
but really three or even live reports of the 
same case as at present to be found are 
too severe u tax on the time and pocket of 
the profession, more especially when they 
us usual reiterate .ihc similar decisions 
upon the same point instead of conflning re- 
ports to new and important points decided 
in banc, and not nnfrequently copy from 
a prior reports 1 remember tlic late Lord 
Ellenborough’s declaration, '* although I 
cannot refuse tq heflr such decisions and 
hasty dicta, when quoted by counsel, yet I 
wish that in every town and village in tbe 
kingdom there were an officer of justice to 
perform on such books the same office as 
was so ably executed by the curate and the 
barber upon Don Quixote’s library.” 
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CHAP. I. 
1. In 1Unc» 


become landmarks, by which each single judge afterivards 
coiisidcTS himself hound y{d) and the profession and suitors may 
afterwards steer their course. These, and a few other such 
essential advantages result from an investigation, whether of 
fact or law, before a fidl Courts that nothing but extreme neces- 
sity for delegating even a mere question of costs to a single 
judge, should, in the administration of justice, be admitted. But 
at the same time, when it is recollected that at Nisi Prius, ex- 
cept on trials at bar, only one judge presides, and that in Courts 
of Equity and Ecclesiastical, Admiralty, and Prize Courts, only 
one person presides as judge, even upon the most intricate and 
important questions, therefore suitors have not any positive right 
to complain when they find that for the purposes of despatch, 
cases of less importance are referred to a single judge. It 
should be constantly kept in view that it is scarcely consistent 
with the due and perfect administration of justice, that the 
judges who have to sit in banc or full Court should be fre- 
quently kept in Court to a late hour in the afternoon of each 
day, for it is essential that, not only in the evenings before 
civil and crown paper days, the judges should have full time to 
examine the paper books left at their chambers for perusal, but 
even to consult authorities, so that they may be better pre- 
pared to hear and appreciate the arguments of counsel, and it 
would be advantageous to the suitors of the Court, even if more 
time than at present were afforded to the judges for this im- 
portant purpose, (e) 

Before the Court of King s Bench was relieved from a part 
of its burthensome jurisdiction by the appointment of a fifth 
judge with power to sit apart and decide upon the more simple 
matters during the term in order to despatch business, a prac- 
tice was adopted by the judges of that Court to sit in Serjeants’ 
Inn Hall, some days previous to the commencement of Hilary, 
Easter, and Michaelmas Terms, there to hear special argu- 
ments on demurrers, writs of error, special verdicts, special cases, 
and new trials, upon which they then delivered their opinions 
seriatim, (except in cases reserved for further consideration,) 
and judgment was afterivards formally pronounced as was con- 


(rf) It seems that a single judge, even 
in the Practice Court, d cits not consicitr 
himself at liberty to, decide against a dc- 
aisiou ill hauct on a simHar point in any 
other of the Superior Courts, and this, 
ullhougli another single judge of his own 
Court had, on another occasion deviated 
from tliat rule, and decided diflcrently. 
Per Littledale, J. in lliUeav v. Hcngate, 3 


Dowi. 61. As to the last decision being 
to be preferred, see post. Chapter II., and 
Duncan v. Grant, 4Tyr. 819. 

(c) The public know only of the labour 
of the judges in Court, and are ignorant 
of the' arduous professional duties they 
have to perform, as it were in (heir library, 
not only during the terms as pending the 
sittings and circuits. 




FIRST, IN THE COURT IN BANC. U 

sidered essential in the following term in open Court, thereby 
evincing the understanding that all decisions of the Court must — ^ 
at least be formally pronounced in term.(/) And the statute 
1 & 2 G. 4, c. 16, repealed and altered by 3 G. 4, c. 102, con- 
tained enactments expressly authorising decisions as well in 
criminal as civil cases at certain times in vacation, (g) But as 
the appointment of a fifth judge for each Court to sit apart and 
decide upon thedess difficult descriptions of business, (//) and 
the enactment requiring judgment in most criminal cases to be 
given at the assizes instead of occuping the time of the full 
Court above in term time, (i) and the enactment enabling the 
judges, when attending the Court of Exchequer Chamber in 
error, to hear arguments and decide thereupon in vacation, (Jk) 
have greatly relieved the Courts of considerable parts of press- 
ing jurisdiction, it became no longer necessary for the Court 
of King’s Bench, or any other of the Superior Courts of Law, 
to sit in vacation for the purpose of disposing of business that 
by the common law ought to be disposed of in term time, 
and therefore the above act 3 G. 4, c. 102, was repealed by 1 
W. 4, c. 70, s. 5, It is fit also that the suitors should know 
that in the vacation, the judges are almost incessantly occupied, 
either in the Exchequer Chamber, or in attending the Privy 
Council, or the House of Lords, or in assisting the Chancellor, 
or at the Old Bailey, or otherwise, so that they have scarcely 
time for adequate exercise or repose. 

In so extensive a community as England or the United s. wiiatrcU- 
Kingdom it can rarely occur that relationship or other objec- Jeresi predudcs 
tion, usually constituting a ground of challenge to a juryman, a judge from 
can exist so as to render it improper for o. judge to act. The * 

greatest delicacy however is constantly observed on the part of 
the judges, so that they never act when there could be the 
possibility of doubt whether they would be free from bias. 

Anciently a judge could not try a civil or Criminal case in the 
county ill which he was born or inhabited ; but that impedi- 
ment and exclusion being found exceedingly inconvenient and 
an indulgence of unnecessary jealousy, was expressly altered 


(f) Rowe V. Roach, % Maule & Sel. 
304 ; Evans v, Soule, 2 Id. 1 ; Thomas v. 
Courtney, 1 Bar & Aid. 1 ; M*Neilage v 
Holloway, Id, 2 \Q Wilson v. Hickson, 
Id. 2 ; Cartwright v. Keely, 7 Taunt. 192, 
Tidd,S9, 40, 9cdit, 

(g) See the enactments concisely 
stated, Tidd, 39, 40, 


(/i) 1 W. 4, c. 70, 8. 1. 

(i) Id. sect.j9, ^ee observations on 
the altered practice of giving judgment 
in criminal cases on the circuit inniic> 
diately after trial, Cbitty’s Summary 
Practice, 185 to 188, and pott, 

(k) Id. sect. 8. 
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statutes. (/) A recent decision in the Privy Council, that a 
— judge could not sit in that character in a cause wherein his de- 
ceased wife’s nephew was interested, because the feelings of 
such collateral relationship are not to be considered as deter- 
mining with the death of the wife, evinces that the slightest 
degree of relationship would induce a judge to decline inter- 
fering. (m) And the common law establishes that the slightest 
degree of pecuniary interest would be considered an insuper- 
able objection. («) 


CoiMoqucncc, When the judges differ in opinion the judgment or decision 
differiiiglr* depends on the majority in number, without regard to any dis- 

aptiiiou. tinction between the Chief Justice or the Chief Baron ;(o) 

though in making general rules or orders under the 1 W. 4, c. 70, 
s. H, or the 3 & 4 W. 4,c. 42, s. 1, the three chiefs must con- 
cur with the majority or the rules cannot be made. If the Court 
should be equally divided, as two for and two against a rule or 
demurrer or motion in arrest of judgment or for a new trial, or 
judgment on verdict or other proceeding, then there can be no 
rule, oi’der, or judgment ; 6ut in such a case, where considerable 
property is at stake, or it is otherwise important to have a decision 
in a Court of Error, and it is desired to take the cause into the 
Exchequer Chamber or House of Lords, it is usual for one 
of the judges to withdraw his opinion, so as to prevent an 


(1) 3 ]Ua. Com. 271 j 4 Bla. Com. 69, 
60; 12 G. 2, c. 27 j 49 0. 3, c. 91. But 
Still it IS exceedingly important that a 
judge, (when acting in such county, or 
indeed in any otiier, where he may have 
rdaitons dr intimate acquaintance,) should 
during his circuit, or'whencver he is exer- 
cising his judicial functions, separate him- 
self ifrow their society j for althougii it is 
well known amongst honourable men that 
the only danger from relationship with a 
judge or arbitrator is that he may be in- 
clined to decide against his relation for 
fear of regard warping his judgment, yet 
the will think otherwise. 1 know 

professionally that the late Mr. Justice 
l^Onton, one of the most highly htmour- 
able and best of meif, was subjected to 
a libel in a cause of Blake v. Piljdrd, tried 
on the western circuit, a.o. 1832, merely 
because some persons supnosed to be ins 
relations and to be also rehited to the de- 
fendant attended tlieXi^ourt during the trial 
and sat near the judge hud, as was sup- 
posed, partook of refreshment in his ante- 
room. 

(m) Becquet v.Lemm'iere, 1 Knapp’s 
Hep. 376. 

(«) Matthew V. OUeston, 4 Mod. 226 ; 
Comb, 218 > Hard* 44; Hob. 87 ; and sec 


3 Bla. Corn. 299, ante, 3d part, p. 83, as to 
who may be an arbitrator. On a motion for 
anew trial mDaunceif v.B(?Wc/ej/.T.T.1827, 
Ijord Tentcrdenand the rest of the judges 
granted a new trial principally on the 
ground that one of the special jurors who 
had given the plaintilf a verdict for 1000^. 
damages was also one of his assignees, 
although he could liavc no beneficial in- 
terest in the verdict, which was given in 
an action for criminal conversation with the 
plaintiff’s wife, commenced afterlic hadob* 
tained bis certificate, the Court observing 
that the circumstance of the juror being an 
assignee might constitute a bias or inclina- 
tion in the plaintiff’s favour, and that it was 
important for the administration of justice 
that in every department it should be free 
even from the breath of suspicion. 

(o') See Selby v, Bardons, 3 Bar, & 
Adolp. 2, where the two puisne judges 
but recently appointed on correct ground 
differed from and consequently overruled 
the decision of that distinguished lawyer 
the deceased Lord Tcnterden ; a memora- 
ble instance of the uncertainty which 
must ever accompany legal opinions, and 
admirably calculated to moderate conceit 
in any extent of legal knowledge. 
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equal division and enable the two judges then constituting a 
majority to declare their formal judgments, by which means 
there may be an appeal to the highest tribunal. 

The jurisdiction of the judges is limited by statutes or expi'ess 
rules, or by the practice or usage of the Courts, from which 
they cannot deviate unless by consent of the parties or as a 
condition of granting some favour or permitting some act 
which it is discretionary in the Court to refuse ; as if a defend- 
ant apply for a new trial the Court may refuse it unless he 
bring the sum recovered, or a part, into Court as a certain 
security for the result; but they could not ex mero motu 
impose such terms during an action. And the full Court in 
Banc could not any more than a judge give mote time to a 
defendant for the payment of a debt recovered than the ordi- 
nary practice at law allows ; {q) although, under the recent acts 
1 W. 4, c. 7, s. 2, and 3 & 4 W. 4, c. 42, s. 18, 19, a judge, 
and even a sheriff', has a discretionary power to expedite execu- 
tion immediately or soon after verdict in an action ; and although 
under most of the Court of Request Acts the commissioners 
for carrying the same into execution have power to direct by 
what, if any instalments, a debt shall be paid, and it might 
perhaps be well to vest similar powers in the superior judges, (r) 


Second, — The Practice Court. 

II. Those who have been accustomed to attend the superior 
Courts of Law at Westminster, where four judges constantly 
preside, and who have witnessed the great advantages resulting 
from those four communicating with each other pending an 
argument, and comparing the inclination of their opinions be- 
fore they are openly declai^d, thereby preventing the hasty 
statement of an opinion to which in the ordinary attachment to 
consistency there might be a natural but injurious inclination 
to adhere, mil undoubtedly prefer sucb tribunal to that where 
onlp one judge presides, as in the Courts of Equity and Spiritual 


(p) And as regards each 

Court is so strictly condned to its proper 
hmits that it has been said that if the 
Court of King’s .Bench should issue a 
grand cape in a real action, and cause it 
to be put ia force, that Court having no 
jurisdiction over real actions, an action of 


trespass would fie ; 10 Coke, 76 a ; S 
Bulst. 64. 

(q) Kirby v, Ellicr, 2 Cromp. & M. 
3t5. 

(r) See an instance in 39 & 40 G. 3, c. 
194, s.d, in the Court of Heqnests for 
London, Chitty’s Col. 3tat. 9S6. 


CHAP. 1 
1. In Banc. 


5. LiiiiUsof the 
juriadictioii of 
the judges, (p) 


11. PllACTlCE 
(’OUIIT. 

The jurisdiction 
of one judge in 
the Practice 
Court during 
the terras. 

Creation and 
jurisdiction of 
the Priictice 
Court in gene- 
ral. 
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CHAP. I. Courts, where the most important matters arc decided by such 
It. PnACTicE single judge. It will however be admitted that at law as well 

as in equity many matters very frequently arise which arc not 

of sufficient difficulty or importance to require the united 
wisdom of four judges, but may be safely determined by onc*(s) 
Nevertheless, before the recent act, 11 G. 4 and 1 W. 4, c. 
70, s, 1, it was essential that almost every matter should be 
'determined in full Court, and the jurisdiction^of one of them 
during the terms to sit apart w^as confined to the Court of 
King’s Bench under the then existing act, (/) and even there 
was very limited and depended entirely on particular enact- 
ment; for as the Courts of Law w ere constituted and designed 
to be holden before the four judges of each, it was considered 
the absolute right of the suitors in all cases to have the de- 
cision of the four judges, unless prevented by illness from 
attending; and even bail could not legally have justified in 
chambers in term time unless by consent, {u) And it was even 
enjoined by express rule of the Court of King’s Bench and 
Common Pleas that no business should be transacted before a 
judge at chambers during the sitting of the Courts at West- 
minster ; {x) and the consequence was that in term time the 
judges could only transact business at chambers in term time 
in the evening, or at least during hours when the Court was 
not sitting. The 57 G. 3, c. 11, confined to the Court of 
King’s Bench, was the first act for altering tuc practice in this 
respect, and after reciting ^^that the Court of King’s Bench, by 
reason of the great increase of business therein, had of late 
been much occupied during term in the adding and justifying 
of special bail, whereby other business of great public concern 
had been much obstructed and delayed, and that it would tend 
materially to remedy that inconvenience if one of the judges of 
the same Court should be enabled to sit and proceed, when 
occasion should so require, upon the said business of adding 
and justifying bailm some place in or near to Westminster-hall, 


(s) Before the 1*1 G. 4 and 1 W. 4, c.* 
70, it frcq^uently bordered on the ridicu- 
lous to witness two if not four learned 
Serjeants supporting or opposing hailf and 
the four judges almost wying with each 
other in acuteness and skill in endeavouring 
to elicit truth from'suclj bail with respect 
to their property or other matter, and 
when it frequently occurred that in such 
Court the cunning of the bail succeeded 
against all the learning and experience of 
the judges and serjeants and the bail there 
justified } but perhaps within a quarter of an 


hour afterwards the same bail W'erc rejected 
either by a diflTcrent course of proceeding 
in the King’s Bench or the more active 
inquiries of the plaintiff’s attorney and his 
better uiHdavits. 

(f) 67 G. 3, c. 11 ; 1 G. 4, c. 55, s. 3. 

(u) Hawkins v. Plomcr, 2 Bla. Kep. 
1064 ; Tidd, 263. 

(x) RuleM. 11 G. 1, K. B.; R. T. 
1 4 Car. 2, Reg. 2, K. B., Tidd, 509 j and 
R. H. 17 G. 2. C. P. Rescinded in K. B. 
by Rule Mich. T. 2 G. 4 ; see 5 Bar, & 
Aid. 217, and Tidd, 509. 
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other than the usual place of sitting for the whole Court, whilst 
others of the judges of the same Court should proceed in the 
despatch of the other business of the same Court in their ordinary 
place of sitting in Westminster-hall,” then enacted accordingly, 
and that the proceedings so had should be as valid and effectual 
as if transacted by or before the full Court, (y) But still the 
ancient practice of bail justifying in full Court in the Common 
Pleas and Exchequer continued, and in the King's Bench the 
single judge sat in what w^as called the Bail Court at half-past 
nine o'clock in the morning to hear the oppositions to and 
justification of bail, and to discharge imprisoned debtors under 
the liords’ Act, and wliich business frequently detained him in 
that Court until twelve o’clock, and on the ninth day of the 
term, when the number of bail was the greatest, he was fre- 
quently detained till near two or even three o’clock, whilst the 
other three judges met in banc at ten o’clock to hear sometimes 
motions and rules quite of course, and by which the more 
important business was delayed ; and constantly at about three 
o’clock one of the puisne judges was obliged to leave the Court 
to despatch the usual chamber business, so that the time when 
the judges actually heard the most important business was 
too limited, and in consequence much of the business accumu- 
lated towards the end of the term and on the last day of each 
was either pressed to a reference before the master of the 
Court or his deputies, or was enlarged until the next term^ 
occasioning a great increase of expense as well as serious 
delay, (x) In order therefore, as appears by the recital in the 
act 1 W. 4, c. 70, s. 1, intituled An Act for the more effectual 
Administration of Justice in England and Wales,” that the 
appointment of an additional puisne judge to each of the supe- 
rior Courts of Common Law might cause much greater facility 
and despatch of htisiness therein, enabled his Majesty to appoint 
an additional puisne judge to either of the Courts of King’s 
Bench, Common Pleas, or Exchequer, and that after such 
appointments the puisne judges of each Court should sit by 
rotation in each term or otherwise, as they should agree 
amongst themselves, so that no greater number than three of 


(y) It will bo observed that this act 
was confined to the Court of King's 
Bench and did not extend to the Common 
Pleas or Exchequer ; and hence, after this 
enactment and until the 1 W, 4, c. 70, s. 
1, the proceeding in opposing and justify- 
ing bail continued to be transacted in those 
Courts before all the four judges or barons 
of each, and sometimes they were beneath 


the dignity of those Courts, see ante, 12, 
note (s). 

(t) Also since* that enactment the ne- 
cessity for an additional judge has been 
increased by tlic act 3 & 4 W. 4, c. 41, 
requiring the frequent attendance of some 
of the judges at the judicial committee of 
the Privy Council 3 ante, vol, ii. 573 to 
585. 


CHAP. I. 
11. Practice 
Court. 
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CHAP. I. them should 0 ii at the same time in banc for the transaction 
9f business in term^ unless in the absence of the Lord Chief 
' Justice or Lord Chief Baron, and that it should be lawful fop 

anyi ome the judges of either of the said Courts, when occasion 
should so require, while the other judges of the same Court 
are sitting in banc, to sit apart from them for the business of 
“ adding and justifying special bail, discharging insolvent 
" debtors, (a) administering oaths, receiving declarations re- 
quired by statute, hearing and deciding upon matters on 
motion, and making rules and orders in causes and busi- 
‘‘ ness depending in the Court to which such judge shall 
belong, (6) in the same manner and with the same force and 
“ validity as may be done by the Court sitting in banc.” And 
the 4th section authorizes every judge of the said Court, to 
whatever Court he may belong, to sit in London and Middle- 
“ sex for the trial of issues arising in any of the said Courts, 
and to transact such business at chambers or elsewhere, {c) 
‘‘ depending in any of the said Courts, as relates to matters over 
which the said Courts have a common jurisdiction {d) and 
as may according to the course and practice of the Court be 
transacted by a single judge.’^ 

Since this act a puisne judge of each of the Courts, during 
the terms, may set apart in a separate Court when the press of 
business requires ; and in the King s Bench one of the puisne 
judges in rotation, and usually for a term continuously, sits at 
half-past nine o’clock in the morning every day, until the busi- 
ness brought before him has been disposed of, or until the 
afternoon, excepting on those appointed days when, during the 
term, he may have to try common jury causes. 


(u) Tbc first enactment of tliis nature 
was 57 G. 3, c. 11, followed by 1 G. 4, c. 
55, s. 3, and 3 G. 4, c. 192, but virtually 
repealed by this act, I W. 4, c. 70. Tbc 
Insolvent Act, 1 W. 4, c. 38, s. 10, transfer- 
red the discharge of imprisoued debtors un- 
der the Lords' Act, 32 G. 2, c. 28, s, 13 to 
Id, on their own petition, to the Insolvent 
Court. So that no longer is any judge of 
cither of the superior Courts burthened 
with that disagreeable branch of business. 
But the compuUive chiuscs, on tbc applica- 
tion of a creditor, viz. 32 G. 2, c. 28, s. 
16, are still in force, and arc to be made 
to a single judge in the Practice Court as 


heretofore.* And an application by an 
imprisoned debtor for lus discharge after 
a year's imprisonment lor a debt or da- 
mages, under 48 G. 3, c. 123, is still to 
be made to a single judge in that Court.f 

(6) This only gives power to pronounce 
a rule or order in a partictUar cause, and 
not an authority to make rules or orders 
alfecting the general practice of the Court. 

(c) Consequently any judge on the 
circuit, to whatever Court he may belong, 
may amend ; and see 1 G. 4, c, 55, s. 5, 
9 G. 4, c. 15, 3 & 4 W. 4, c. 42, s. 23. 

(d) See construction, post, 23. 


* See cases Chitty’s CoK Stat. 581 to damages, Winter v. EUiot, 1 AdoJp. A 
586. Ellis, 24 ; but not to imprisonment for a 

t See Chitty's Col. Stat. 589, 590, 10 contempt of an Ecclesiastical Court, Ex 
Bar. & Cres. 481. That act extends to parte Kaye, 1 Bar. 5c Adolp. 652. 




SECONDLY, IN THE PRACTICE COURT. 


15 


A puisne judge of the Court of King's Bench in rotation, for CHAP, h 
a term, sits in a small Court on the left-hand side of the pas- 
sage leading from Westminster Hail into the principal Court of 7 r bold ^ 
King’s Bench, and having also a direct entrance from West- ' ^ 

minster Hall, and is now usually called the PracUce Court, 
though sometimes called the Bail Court, {(f) 

The puisne judge of the Court of Common Pleas, before the Common Picas 
destruction of the Houses of Lords and Commons, in October, 

1834, also in rotation usually sat for the purposes mentioned in 
the act at ten o'clock in the morning on each day of term, in a 
small Court in Westminster Hall, situate immediately up steps 
on the left of the entrance into the Hall, and called tlie Court 
Palatine of Lancaster, and he afterwards at the usual hour 
attended at chambers, {e) But on the 4th of November, 1834, 

Mr. Justice Gaselee came upon the bench of the principal 
Court of Common Pleas, before the other learned judges 
entered the Court, and stated to the bar that for the remainder 
of that term one of the judges would sit in the ordinary Court 
in which the full Court was held, at a quarter before ten 
o’clock, to hear motions on justification of bail, as from the 
then state of the Hall there was no other place to sit in for 
that purpose. 

A puisne judge, or Baron of the Court of Exchequer, also Exdicquer. 
in rotation, sits in the same place as the Court in Banc, to hear 
justifications and oppositions of bail, though at an earlier hour. 

But in practice even the most ordinary motions relating to 
practice are heard and determined in full Court, and conse- 
quently the authority of the decisions in the Court of Exchequer 
on matters of practice, under the Uniformity of Process Act, 2 
W. 4, c. 39, may be considered of more weight than those of 
the Practice Court attached to the Court of King’s Bench. 


The enactments in 1 1 G. 4, and 1 W. 4, c. 70, as far as re- 
spected the justification of bail, was a repetition of the ju- 
risdiction given to a single judge by 57 G. 3, c. 11, and 3 
G. 4, c. 48, with the additional power of hearing and deciding 
upon matters on motion, and making rules and orders in causes 
and business depending in the iJourt, (i. e. in each particular 
action or proceeding depending there).* After the king had 
exercised this power by appointing an additional judge to each 
of the superior Courts in Michaelmas term, *1830, Lord Ten- 


3. The opera- 
tion of the 1 \ 
G. 4 and 1 W 

4, c. 70, as to 
the Practice 
Court. 


4. The extent 
of jurisdiction 
and course of 

Practice Court 
of King’s Bench. 


(d) See Mr. Dowling's Reports of the (s) Archbold, Pr. C. P. [S]. 
decisions in this Court. 
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IN WHAT BRANCH OF EACH COURT TO PROCEED. 


CHAP. I. 
IL Phactice 
Court. 


terden informed the bar, ** that in addition to the powers then 
already exercised by one judge sitting apart from the others 
' in the Bail Court, all matters of praeiic^ would for the future 
be determined by him. {/) And since this enactment it has 
become usual, at least as respects the Practice Court of the King’s 
Bench, held before one judge in rotation, not only to hear and 
determine common matters of practice^ but also in ordinary cases 
even motions for writs of mandamus and of prohibition, certio- 
rari, &c. {g) But if any doubt should arise in the mind of the 
presiding judge as to the propriety of granting any such rule, 
he usually refers the party applying, to the full Court, or him- 
self consults the judges thereof; and should rules nisi be 
granted in any of the above instances, viz. of mandamus or 
prohibition, cause against the same is generally shewn in full 
Court So cases of difficulty are, at the instance of the judge 
himself, ex mero motu^ sometimes redargued before the full Court ; 
that, however, is only in the judge’s discretion, for the deci- 
sion of the single judge is conclusive in all matters brought 
before him^ unless he think fit to open the case for a rehear- 
ing ; (g) in which respect the decision of a single judge in the 
practice Court differs very materially from the decision of a 
judge at chambers, which docs not preclude an appeal to the 
full Court on the merits, except in those few cases where the 
legislature has, by the terms of an enactment, expressly directed 
that the judge’s decision shall be final. 

The Interpleader Act, 1 & 2 W. 4, c. 58, s. 5, we have seen, 
expressly provides, that if upon application to a judge in the 
first instance, or in any later stage of the proceeding, he shall 
think thematter more fit for the decision oiihc Courty he is autho- 
rized to refer the matter to the Court, and thereupon the Court 
shall and may hear and dispose of the same in the same manner 
as if the proceeding had originally commenced by rule of Court 
instead of the order of a judge. (A) 

It should seem that when summary jurisdiction has by the 
terms of an enactment been given to the Courty and not merely 
to a single judge, the Court in Banc ought to decide in a case 
of that nature, and not a single judge, («) as it can scarcely be 


(f) 1 Dowl. Prac. Rep. Preface iv. 

(g) Ibid. 

(ft) Ante, vol. ii.545, note (s). It will be 
observed, that the desire of the suitor to 
appeal to the full Court ii not allowed to 
have any etfect, but it rests entirely upon 
the discretion of the judge. 


ft) For instance, cases of awards, an- 
nuities, and mortgage deeds, ante, vol. ii. 
328 to 333 ; appeals by tenants against 
justices’ decision, id, 361, where it is 
manifest the legislature intended that the 
matter should be determined upon in the 
Court in Banc. 
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supposed that the 11 G. 4, and 1 W. 4. c. 70, s. 1, without 
expressly referring to the particular statutes, giving summary 
jurisdiction to the whole Court, intended to deprive suitors of 
the benefit and security in the decision of several judges in lieu 
of one. 

The common paper ^ as it is technically termed, and including 
demurrer books, writs of false judgment, and writs of error, 
(now only from inferior Courts,) when not set down for argu- 
ment in full Court, or when so set down, if counsel cannot, in 
answer to an application for immediate judgment, suggest to 
the satisfaction of the judge some arguable point, are also dis- 
posed of in this Court ; but special cases, and really arguable 
.demurrers, must be decided in banc. A separate peremp- 
tory paper, containing all matters of practice, as principally 
rules for judgment as in case of a nonsuit and other short prac- 
tical rules, is made out and cleared in this Court, in the same 
manner as in the Court in Banc. 

As regards the despatch of business, unquestionably this 
Court, holden before a single judge, is useful ; but unless very 
cautiously exercised, it might become a most objectionable 
tribunal. It is true that there are some of the most experi- 
enced officers of the principal Court usually attending to inform 
the judge of what they consider to be the established practice 
of the Court in case he should think fit to consult them, yet 
if hereafter it should be possible that a single judge should 
be too confident in his own opinion to think it expedient to 
consult such officers, serious inconveniences might result. 
It has not unfrequently occurred, that the rights of suitors 
have, in one term, been decided upon by a single judge in one 
way, when another jiulge, who has presided the term before, 
decided clifTerently, which could scarcely occur in the full 
Court, where we have seen it is a maxim that the parties to 
each cause are entitled to be satisfied by knowing the opinion 
of each judge, and the grounds on wdiich it is founded, and 
that therefore each judge should deliver his opinion seriatim, 
so as not only to evince his concurrence, but also the principle 
upon which his decision proceeds ; and the full examination of 
the subject in Banc leads to a better decision. (4) And cer- 
tainly there are many cases of practice involving very intricate 

(k) Ante, 7, n.(a), IVr B., in parties to the cause are entitled to be sa- 

Young V. Tinmings, 1 Tyr, Hep, tisfied by knowing llic opinion of each 

where lie saidi ** Althougli Lord Lynd- judge, and tlic grounds on which it is 
hurst has in a great degree anticipated the founded.” 
judgment which I intended to deliver, the 

VOL. in. 


CHAP I. 
II. PttAC'flCS 
COVRT. 


Common pnpor 
and peremp- 
tory paper of 
this Court. 


C. Limited ex- 
pedienev of 
tills Court. 


C 



18 


IN WHAT BRANCH OF HACII COURT TO PROCEED, &C. 


CHAP. I. questions of law or fact, and either directly or collaterally, 
or in respect of the amount of costs, of great importance, and 

require the opinions of several judges, and are unfit to be 

decided by one.(/) This, therefore, is a jurisdiction not in 
practice to be extended, more especially as it would be objec- 
tionable, and contrary to the intention of the statutes, which 
liave delegated a summary jurisdiction to the superior Courts 
of law, as the Habeas Corpus Act, the Arbitration Act, the 
Annuity Act, the Landlord and Tenant Act, and some others 
presently noticed, for a single judge to decide in such cases; 
but yet we find recent decisions where a single judge has de- 
cided even upon the jurisdiction of the Ecclesiastical Courts, {m) 
It will be observed, upon examination of the reports in the Court 
of C. P., that points of practice are there discussed in banc ; and 
from Mr. Tyrwhitt’s reports, and those of Messrs. Crompton, 
Meeson and Roscoe, in the Exchequer, that Court also in ge- 
neral continues in hunc to decide upon all questions, even of 
practice, of the least doubt, difficulty, or novelty, and conse- 
quently it may be presumed that the decisions of the Courts of 
Common Pleas and Exchequer arc more to be depended upon 
than those in the Practice Court of K. B. 

Certainly it would be objectionable and unconstitutional for 
a single judge to assume to decide upon a point manifestly in- 
tended by the legislature to be determined by the ftdl Court, (w) 
But at the same time, when it is recollected that at Nisi Prius, 
(excepting on trials at bar), only one judge presides and deter- 
mines upon law and fact, and that in Equity and Ecclesiastical 
Courts only a single judge presides, and frequently decides 
upon most important and difficult questions, perhaps no serious 
objection could be made, if the Icgislattire should vest even ex- 
tended powers in a single judge sitting in a Practice Court, 
provided the matters should be formally and deliberately in- 
vestigated u^ow affidavits, motion, rule nisi, and rule absolute, 
and openly discussed and decided upon before the public and 
intelligent officers, a jurisdiction standing certainly on very 
superior and preferable grounds to any proceeding before a 
single judge at chambers. 


(0 Sec ante, 7, note (/>). in vacation a single judge is bound to 

(tn) Birch v. Brown, 1 Dowi. Pr. R, decide ; ante, vol. i. 

S95 ; hut that was a case of habeas corpus, (n) See instances, 24. 
in which, by stattitc 56 Geo. 3, c. 100, 
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CHAP. I. 

III. Bbporb 

Third, The Jurisdietioti of a Single Judge at Chambers, Siwols Jppgb. 

Thirdly, By long established usage, each of the judges of The jurisdic- 
the Courts of King’s Bench, Common Pleas and Exchequer, 
has, at common law^ and independently of any legislative au- b^rs, eitiicr in 
thority, at his chambers exercised a very extensive jurisdiction term.(n) 
over certain minor and practical liYocecdings, especially ir re- i, ingenernl. 
gulariites that arise in conducting an action or defence, and 
this as well in the vacations as during the four terms. It would e. This juris- 
be difficult if not impracticable to trace the inception oi this l|ion 
practice. It has been observed, that probably it originated 
either in the overflow of the business of the full Court in term, 
or the expediency of certain matters, probably much of course, 
though sometimes obstinately disputed by the parties, being 
decided upon or transacted before a single judge, as w*ell to 
avoid the expense of formal rules, as to prevent the important 
time of the Court in Banc being consumed in dis)>osing of 
trifling matters ; and in the vacation, from the absolute neces- 
sity for some tribunal having power to interfere and relieve 
from tlie consequences of the abuse of the process of the 
Court, or of irregularities, as by illegal arrest, or execution 
under irregular or insufficient proceedings, under which other- 
wise a party might continue in imprisonment, or his goods be 
irretrievably sold under an execution, sometimes without any 
redress, and at least not otherwise redeemable until the next 
term.(w) The authority of a judge at chambers to make orders 
in the various cases which arc brought before him is, when 
considered upon principle, the authority of the Court itself ; his 
order may be considered as an inceptive act of the Court ; he 
ought never to make such order, unless from his experience in 
the practice of the Courts he knows that it is most probable 
that the majority of the Court would afterwards, if appealed to, 
ratify such order. And although the order is usually obeyed 
from respect, or fear of its being afterwards enforced and dis- 
obedience punished, yet no order which is made can be en- 
forced by attachment until it has* been first made. a rule of the 
Court, and the party who disputes the j5ropriety of the order 
has an opportunity to question its validity by application to 
the Court, (o) And although an order has be*en acquiesced in 

(n) See ill general Tidd, 9 cd. 609 to diction of a single judge at chambers exa- 
311, 469, 470; and see jpwf, summons mined and illustrated by 'I'indal, C. J. in 
and order; Mr, Baglcj’s Pr. Chambers, thte d. Prescott, 9 Wing. 104. 
per tot. u distinct work upon the subject, (o) Per 'I'indal, C, J. in Doe d. Pres- 
\ery ably composed ; and sec tlie juris- coit, 9 Bing. 104. 


O 
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IN WHAT BRANCH OP EACH COURT TO PROCEED. 


CHAP. T. 

III. lifTORE 
Ji: !.><;!: 


3. A single 

judge’s jurisilic- 
lion when lo he 
resulted tu. 


and acted upon, still it must be made a rule of Court before an 
. attachment can be obtained for disobeying its directions, {q) 
With respect to attorniesy when an action is depending, but not 
otherwise, a judge at chambers may, on summons, order an 
attorney to pay over monies received by him for the use of his 
client ; (r) and there are numerous other instances of judge’s 
orders against attornies. (6) 

Where by the usage of the Courts a judge at chambers has 
jurisdiction, and it has been the constant course for matters of 
a particular descrijUlon to be disposed of only there, the 
judges would censure the making an application to the Court, 
as calculated to increase the costs ; as in the instance of a mo- 
tion and rule to compel a party to deliver a copy of an agree- 
ment to the applicant and produce the original at the stamp 
office to be stamped, which is an application usually made 
with success at chambers. (/) 

In many cases authority has been given by statute in express 
terms to a single judge to perform certain acts at chambers^ and 
we have seen that whcn,evcr a statute gives a summary juris- 
diction, the terms of the enactment must be strictly pursued, (w) 
Thus the annuity act5d Geo. 3, c. Hd, s. 5, expressly autho- 
rizes a judge of the K. B. or C. P. (singularly omitting the 
Exchequer) on summons to make an order for the production 
of the instrument, by wdiich an annuity or rent charge required 
lo be enrolled under that act shall be secured ; and for suffering 
the complainant to take copies and examine the same with 
such copies, and otherwise in the premises as to the judge shall 
.seem meet. So the I Will, 4, c. 7, s. I, enables a judge to 
stay judgment on a writ of inquiry in vacation. So the uni- 
formity of process act, 2 Will. 4, c. 39. s, 15, and Rule M.T. 
3W.4, 183)2, enable a single judge in vacation to make an order 
on a sheriff to compel the immediate return of mesne or final 
process, in order to expedite the suit ; though it would seem 
to follow, that during term the Court, and not a single judge, 
must pronounce the rule or order for returning a writ. And 
the same act, section 14, having required the judges to make 
rules for the effectual execution of that act as to the prescribed 
forms of process and indorsements thereon, all the judges in 

(</) Baker v. Bye, 1 Dowl. Pr. C. (•09. (»’) Price N. P. S06; Ki parte Higgs^ 1 

But as regards a judge’s order upon a Dowl, Pr. C. 495. 

bailable writ, made in vacation, if it be (s) Baglc^ Clmni. Pr. 47 to 55, a very 
disobeyed, subsequent coryplianre, before useful work. 

the next term, will not prevent an attach* (t) Held v. Caiman, ^ Cr, & M. 456. 
ment from issuing nunc pro tunc, see Rule (m) Ante, vol. ii. 527, note fi), 

Micb.T. aw. 4, 1833. 
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M. T. 3 W. 4, 1832, promulgated amongst others n rule that any 
omissions in any writ or copy or indorsement should be deemed 
an irregularity, and might be set aside as irregular upon appli- 
cation to the Court or to any judge. And therefore, as regards 
all omissions in process, or copy or indorsements, a single judge 
at chambers, as well in term as vacation, has jurisdiction to set 
the same aside for such irregularity. So the 3 & 4 AVill. 4, 
c. 42, s. 17, gives a single judge, fis well as the Court in banc, 
jurisdiction to order that the issue or issues joined in an action 
for any debt or demand not exceeding tw^enty pounds, shall 
be tried before the sheriff’ of the county where the action is 
brought, (i. e. venue laid,) or the judge of any Court of Record 
for the recovery of the debt in that county; and in case it should 
be necessary to postpone the trial, a single judge impliedly has 
powxr to give effect to an application for that purpose, (a) So 
although an application for relief, when made by a shertj) under 
the sixth section of the interpleader act, 1 & 2 Will. 4, c. 58, 
must be to the Court in banc, and not to a judge at chambers, 
who has no jurisdiction ; {y) it is otherwise under the first 
section in other cases wdien the application may be to the Court 
or a judge; though in the latter case with an appeal to the 
Court, (jt) In short, there are so many modern enactments 
giving a single judge jurisdiction, that wdth the exception of 
a few provisions of a general nature, it becomes necessary in 
most cases to examine the particular powers of each act. 

It was observed by Mr. Baron Bayley, that since the uni- 
formity of process act, a judge at chambers is in a very different 
situation to what he was in before that act. A great deal of 
new business is now thrown upon him in vacation by the 2 
Will. 4, c. 39, s. 11 ; and although the act certainly does not 
give power to a single judge in express terms, yet it seems to 
be impliedly given him in some cases ; as where a declaration is 
delivered in vacation, and is irregular, cannot an application be 
made to a judge to set aside the declaration with costs?” (a) 
In other words, as the new* statutes and rules founded upon 
them now enable the parties to commence an action and proceed 
even to execution in the same vacation when thfe Court is not 
sitting, those regulations impliedly give a single judge jurisdic- 
tion to interfere in all cases of irregularity, aixl all other neces- 
sary powers essential for the justly taking such proceedings in a 
cause; for otherwise, from want of the full Court being sitting, 
there would be a failure of justice. It must also be observed, that 


(a) Packham v. . Newman, 3 Dow). 
16.?, 166. 

(y) Per Aldeison, B., in Brackenbury 
y, Laurie, 3 Dowl. 180. 


(t) 1 & 2 W. 4. c. 58, s. 4. 

(a) Per Hajley, B., in Hughes v. Brand , 
2 Ouwl. 132. 


t'HAP. 1. 

III. UEFOItK 
Single Jrix.r. 
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III. BliFOUl! 

SiNOLE JVUGL. 


4. In Avbiit cases 
u single judj^c or 
baron of cither 
of (he titrce 
superior Courts 
jna^' act in 
matters not de- 
pending in his 
own Courl. 


tlio uniformity of process act, 2 Will. I*, c. 39, s. 14, as well as 
the 11 Geo. 4 and 1 Will. 4, c. 70, s. 11, authorized, and 
indeed required the judges to make rules for regulating the 
practice; and the rule thereon of Mich. T. 3 Will. 4., a. d. 
1832, expressly orders, ‘4hat if the process or indorsements do 
not conform to the forms prescribed by the statute and rules, 
the same may be set aside as irregular upon application to the 
Court out of which the process issued, or to auy judge . It 
has also been decided, that applications for irregularities must 
be made soon after they have arisen and i/i racaton ; and that 
if the party wait until the next term he may be too late, (a) 
Of necessity, therefore, it is clear that the jurisdiction of a single 
judge in vacation, has impliedly been much. extended by the 
•new enactments and rules. 

As it freciuently occurred in the vacation, and especially 
during tlie circuit, that although a judge of one of the Courts 
was in or near Jiondon, yet no judge of the particular Court 
in relation to which the requisite business was to be transacted 
was at hand, the 1 1 Goo. 4 and 1 Will. <1*, c. 70, (which in 
section 1 gave the power of appointing an additional judge 
in each Court) by section 4 authorized a judge of either of 
the three Courts, to whatever Court he may belong, to transact 
such business at chamber or elsewhere, depending in any of 
the said Courts, as relates to matters over which the said 
Courts have a common jurisdiction, and as may according to 
the course and practice of the Court be transacted by a single 
judge.’^ Since which enactment, by arrangement, one of the 
fifteen judges during the circuit remains in town, and transacts 
the greater portion of the chamber business for several suc- 
cessive weeks, but is occasionally (but in practice scarcely for 
more than one day) assisted by the two judges who travel the 
home circuit, and who avail themselves of such short intervals 
as may occur between the termination of the assizes at one 
county town, and the day appointed for opening the commission 
at the next, to return to London for that purpose. (6) But 
this rarely occurs excepting on the return of the judges from 
Chelmsford in Essex, for usually in Kent, Sussex, and Surrey, 
the press of business will not allows them time to come to, or at 
least remain, in London, for any time sufficient to assist the 
single judge who continues in town. It will be observed, that 
the terms of the act limit the jurisdiction of the single judge 

(a) Cox V, Tulloch, 3 Tyvw. Rep. 578, M. 545. 

591; Elliston v. Uobimon, 2 Croiiip. & (5) Bagicy’s Chamber Practice, l6i 
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not merely to such matters over which the judges of the three 
Courts have a common jurisdiction^ but also to matters that 
may according to the course and practice of the Court be 
transacted by a single judge f thus leaving it iu each par- 
ticular case to be ascertained whether the established course 
and practice of the Court will justify the single judge to in- 
terfere. Under 11 Geo. 4 and 1 Will. 4, c. 70, s. 4, an affi’- 
davit may be made before a judge of one Court, though the 
cause to which it relates, and in which it is to be used, is de- 
pending in another Court ; and this even in cases of contempt 
of a Court to which such judge does not belong ;(c) and the 
Court observed, that the common jurisdiction' mentioned in 
the act, was to Jje understood with reference to the subject 
matter of the application, and not to the Court itself, (c) How- 
ever, the usual practice at chambers excepting during the 
circuits, or when only one judge is in town, is to obtain a 
summons returnable before a judge of the Court in or relating 
to which the business is to be transacted, and also to obtain an 
order of a judge of that Court, and not without absolute ne- 
cessity to apply to a judge of any othgr Court. (</) 

The 50 Geo, 3, c. 100, expressly authorizes, and indeed in 
ceitain cases imperatively requires, any judge or baron to issue 
a W'rit of habeas corpus in vacation, returnable before him or 
any other judge immediately; or if the wnt be issued late in 
the vacation, it may be returnable in the next term, and in the 
former case, the single judge is in vacation to examine into and 
decide upon the matter, and discharge, remand, or bail the 
party ; and the 43 Geo. 3, c. 40, s. 0, enables a single judge in 
vacation to hailo, party in actual custody on civil mesne process, 
but expressly prohibited his bailing in term time. The 11 
Geo, 4 and 1 Will. 4, c, 70, s. 12, however, now expressly 
enables a judge at champers, or elsewhere as he may appoint, 
either in term time or in vacation, to hear the justification of 
bail, whether the defendant be or not in custody. But it 
seems that a single judge sitting at chambers has not, at least in 
vacation, and it should seem not in term, unless on motion to 
him in the Practice Court, poVer or Jurisdiction to make an 
order to quash a defendant's demurrer on the ground that it 
appeared to him to be sham for the purppses of delay, and 


(c) Pltillip V. Drake, 2 Dowl. Pr. C. iiu common Jurisdiction witli K. B. over 
45. But an affidavit and oUier proceed- criminal proceedings ; Rex v, Bryant and 
ings in support of a criminal hijormation others, K; B. January 31, 1835. 

cannot properly be sworn or take place (d) And see l^rice’s New Pr, 316 ; 
before a judge of C. P. or Exchequer, Baglcy’s Cli, Pr. y, 
because the judges of those Courts have 


CHAP, 1. 
III. Befork 
S ivaXiE JoooF. 
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IN WHAT miANCIl 01* KAHII COUIIT TO I'ROCKliD. 


(’IIAP. I. giving leave to the plaintifl’to sign final judgment in ten days; 
Single Jumji.. ^nd the Court of Exclieqiiei* on motion set aside such order, 
and Bayley B. said a single judge has no such power, and the 
11 Geo. 4 and 1 Will. 4, c. 70, s. 1, only applies to a single 
judge sitting in term while the other judges are sitting in banc, 
i. e. a judge sitting apart, and proceeding as directed by that 
section, i. c. in the Practice Court and not at chambers, (e). 

/). When a. sill- But when a statute in express terms limits the jurisdiction 

L'lu can- (o the CourC 01 ’ ‘‘during the ierm^^ then even the Court 
termorvacu- itsclf caiinot dii’cct that cause shall be shewn against its own 
rule either in vacation or term at chambers. (/’) Thus as 
the act 48 G. 3, c. 123, declares that a debtor’ who has been 
in custody for twelve months for a debt or damage under ot’20, 
may have relief “by rule or order of Court, upon application 
in term time;' it was decided that even the Court has no power 
to order cause to be shewn at chambers, whicli necessarily 
would not be a compliance with the direction of the statute re- 
quiring the iiitcrrerencc of tlie Court sitting in banc.C,/*) So as 
the 18 Eliz, c. 5, s. 3, only authorizes the compounding of a 
penal action by leave of tlic Court, a single judge has not, 
cither in vacation or term, any jurisdiction to grant leave to 
compound a penal action, and there must also be the consent 
of counsel ;(^)’) and when a statute still in force distinctly enacts, 
that in term time the Court shall decide upon a matter, and gives 
power to a single judge to decide upon the same onfij in vaca- 
tion, an order cannot be made by a single judge in term, even 
upon a summons taken out in vacation, and although the order 
was only delayed until the beginning of the term by an irregu- 
larity in the affidavits. (//) And all matters relating to the rc- 
admission of attornies must be settled in term time in Court, 
and nut at chambers.vO And where money has been paid into 
Court pursuant to the 43 G.3, e. 46, s.2, the defendant cannot 
obtain the same out of Court by application to a judge, but 
must apply to the Court in banc.(^) 

6. Jurisdictioii Formerly, in* order to prevent the inconvenience arising from 
<.( a single jiitigc the Court and a judge at chambers sitting at the same time, 

at chambers i i i ^ ^ 

tiuringtiie tliough at diiTcreut places, and the impracticability of an at- 

tenus. torney attending in person to his duties in both, there were 

(e) Foster \\ Burltm, 3 Tyrw. 380. (h) JIushins v. Morris, 1 Bos. & Pul. 

(/) Jones V, Fitzaddarns, 3 'ryi-. 90J. j 92, on Lords’ Act, 3‘2 G. 2, c. 28, s. 13. 

1 Crorap. & Wee. 856 j 2 Dowl. Ill, (0 ExparicOweu, 1 Dow!. 511. 

S. C. ^/c) Geach v, Coppin, 3 Dowl. 75, 

(g) Morgan v. Lute, 1 Chit. Hep. 381. 
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express rules that no attorney or other person should be 
summoned to] attend any justice of the King’s Bench, nor any 
matters be transacted before such justice at his chambers or 
elsewhere out of Court during the sitting of the Court at 
Westminster, (/) and there was a similar rule in the Common 
Pleas. («i). But those rules merely prohibited chamber prac- 
tice during those hours when the Court in banc was actually 
sittings and did not prevent the practice at chambers in the 
evening; and the above rule for the King’s Bench was expressly 
discharged by a subsequent rule of that Court. (») And it is now, 
in order to avoid inconveniences resulting from late attendance 
at chambers in the evening, the established practice of all the 
three Courts forgone of the judges to attend daily at chambers, 
during term, frotn three^ or half-past three o’clock, until five 
o' clock fo) or even later, until the business to be then trans- 
acted has been disposed of ; and now the evening attendance 
of the judges at chambers in term time is discontinued. (/>) 
This practice of one judge for each Court attending as well 
in the Practice Court during term time in the morning, and in 
the afternoon at chambers, wdiere he is detained frequently 
until a late hour in the evening, although extremely burthen- 
some to the judges, is exceedingly advantageous to the suitors, 
so long as the single judge abstains from assuming to decide 
upon matters of the least difiiculty, which ought constitutionally 
to be determined by the Court in Banc ; because, if such ordi- 
nary matters, almost of course, were required to be transacted 
in Court upon affidavits, motion, rule nisi, and rule absolute, 
instead of at most tw^o summonses and the order of a single 
judge at chambers, there would not only be the useless retainer 
of counsel, and other considerable expense for Court fees and 
the delay of four or six day rules, but also a great waste of 
the time of the four judges, who have scarcely sufficient op- 
portunity fully and maturely to consider the really difficult 
and important matters pressing for their decision, (y) But 
on the other hand, it would be a dangerous and injudicious 
assumption of jurisdiction for a judge at chambers to decide 


(/) K.M. n G. 1. K.13.; sccR.T. 
14 Car. rrg. 2, K. 15. Tidd, 509. 

(m) R.H, 17 G.2, C. P. 

<«) R. M. 2 G. 4, K. B. 5 Barn. & 
Aid. 217. 

(o) In the note to 3 Barn. & Aid. 217 
the hours arc from half-past two until 
half past four, hut they vary. 

(p) Tidd, 309, 510. 

(q) It roust be observed that the 


judges are not only detained in Court 
during the term till four or five o’clock in 
the afternoon, Cut in the evening they 
have to read and consider demurrer- books, 
special cases, and cases in the crown pa- 
per and other proceedings, preparatory 
to discussion on the neit day, and they 
have scarcely lime to get through their 
burlhensonie duties. 


CHAP. I. 
III. Bkvouk 
SiNon£ JonoK. 
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IN WHAT BRANCH OF EACH COURT TO PROCEED. 


Xll^BEi'ORt difficult questions of law or fact, or lengthy contradic- 

Single J udge, tory conflicting affidavits, properly requiring much nice and 
scrutinous examination, comparison, and deliberation to decide 
upon, and which, if duly investigated before him, would oc- 
cupy that time which more judiciously should be devoted to 
the despatch of the pressing business of numerous parties 
waiting to have their more concise matters quickly disposed of. 
It will be observed, that even as regards mere matters of prac- 
tice, the judge here presides alone unassisted by any experi- 
enced oflicer as in the Practice Court, and that he is in general 
hurried by the press of a great concourse of applicants, all 
anxious to be dismissed in a short time; the judge, therefore, 
has a jurisdiction to be exercised with great caution, and not, 
at least in term time, in cases of the least doubt. If the appli- 
cation appear to the judge novel or doubtful on principle, or 
even on the facts, then he should decline to interfere, or at 
most stay the proceedings quousque, so as to afford the appli- 
cant an opportunity of bringing the matter upon full affidavits 
before the Court in the ensuing term, (r) 

A judge at chambers ^annot make an absolute indefinite and 
continuing order, either to set aside or to stay proceedings ; 
at most he has only power to stay the proceedings for a time, 
as until the next terra, or until a rule nisi has been applied for, 

(r) When U is considered that in judges in rotation during the terms, there 
Courts of Equity and Ecclesiastical Courts is still more objection to the bringing difti- 
tt single Judge in all cases presides, the cult or lengthy niatters before a judge at 
objection to cliamber practice is not to chambers, whicli might be disposed of in 
tlie Judge, but to tlie place, 'J”he prac- such Practice (Jourt by the intervention 
lice at chambers was originally designed of counsel tliere attending, without re- 
only fur disposing of small matters (juiriug their hurried and inconvenient 

course, so as to relieve the time of the utleiiduncc at chainhers, and it miglit he 
(3ourl in luaUeTs not requiring four judges well if the practice were not to lu ur coun- 
to deterjnine upon. 13ut in cases in the scl at chambers. When it is remembered 
least out of the ordinary course, or where that even tlie judges frequently differ in 
there are long or conflicting affidavits opinion after hearing full discussions bc- 
requiring comparison and strict exaniimt- fore them, and sometimes err, it is to be 
tion, it is improper to occupy the time of regretted that great discredit has been 
the judge at chambers which ought to be brought upon chamber practice by the 
distributed amongst numerous suitors anx- very frequent exercise of jurisdiction 
ions to be dismissed. If suitors should in cases by no means clear upon new 
absurdly press a judge at chambers either enactments and rules, and the consequent 
in term or vacation to decide upon difli- unfortunate discordance and contradiction 
cult or lengthy matters, they ought not , in the decisions of diHerciit judges, ren- 
afterwards to complain of what they dcriug the practice so uncertain and un- 
ndght term a hasty decision ; and al- settled, that scarcely any practitioner can 
though they might be at liberty to re-in- proceed with confidence in any step he 
vesligate tlie matter by motion to the may lake. Cases of delicacy, as disputes 
Court, it must be remembered that the prior betw'een relatives or impeaching charac- 
unfavourablc decision of an experienced ter, or otherwise requiring private discus- 
judge will naturally and properly excite sion, and where the judge will obligingly 
a prejudice in favour of his decision, adjourn the first meeting, and take tlie 
whici), even if erroneous, it might be diffi- trouble of deliberately examining the afli- 
cult, if nut impracticable, to remove, davits before the hearing, may justly con* 
Since the appointment of the Practice stitutc exceptions. 

Court, holden before one of the puisne 
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SO as to afford a party an opportunity of applying to the Comt CHAP. 1. ^ 

to set them aside or stay them generally, (s) SiMot® Judge. 


The regular hours of attendance at chambers in vacation, 7 , Hours of at- 
are from eleven or half-past eleven in the forenoon, to one hi va- 

o^clock in the afternoon, or usually until the business of all the cation umi dur- 
persons in attendance has been disposed of. The hours of 
attendance at chambers in term time are from three o’clock 
until five, after which hour the judge may, if he thinks fit, 
decline sitting until the same hours the next day ; in practice, 
however, the anxiety of the judge to despatch all the business 
before him frequently induces him for that purpose to con- 
tinue at chambers much later. 


Before the Uniformity of Process Act, 2 W. 4, c. 39, s. 11, 8. Business of 
as well as since, (though not so frequently as before, because ftMTodioajudgc 
there is now more time in the term for the full Court to deter- 
mine the matters before them,) when motions have been made 
late in the term, or been enlarged until towards the end of it, or 
have otherwise stood over from various causes, if it be essential 
for the purposes of justice not then lo decide upon the same, 
nor on the other hand to enlarge the hearing until the next 
term, the Court will sometimes permit a hearing at chambers 
in vacation, as in a week or ten days after the term, so as not 
to interfere with the circuit. (/) And where the coroner has 
returned cepi corpus to a writ of attachment against the 
sheriff of Middlesex on the last day of term, it is of course 
to move on that day for w rits of habeas corpus to bring up the 
bodies of the sheriffs before one of the judges at chambers, 
and which motion being of course requires no affidavit. («) 

And cause uvjy be shewn at chambers in vacation against a 
rule for paying money out of Court to a defendant, on the 
ground that he has put in and perfected bail under 7 & 8 
G. 4, c. 71.(r) But in general the hearing at chambers of a 
rule nisi is to be considered matter of indulgence, and is 
granted by the Court only when the justice of the case requires 
a speedier decision than could,be obtained by waiting until the 
next term; for otherwise, and especially when the rule nisi was 
obtained late in the term, the Court will enlarge the rule until the 
next term, especially in the case of a motion for judgment as 
in case of a nonsuit, which in general, and always so in a 


CO ^ictr V. Toddt 2 T^t. 172 j Tidd, 

(0 1 Chit. Rep.232,n.(o). 

(u) lUx V, The S her ijf' flf Middlesex, ia 


the cause of Walker v. Whaleu, 1 Chit. 
Rep. 249. 

(y) Uanwell v. Mure^ 2 Dowl. P. C. 



28 


IN WHAT BRANCH OF EACH COURT TO PROCEED. 


I. country cause, might have been made within the first four clays 

111. HEFOIIE * , ® , *11 

Single JumiK. of the tcrm;(ar) and there can be no reason to indulge a 
party who complains of the laches of his opponent, when he 
himself has been unnecessarily dilatory in his proceedings. 
And the Court have refused to direct cause to be shewn at 
chambers on a motion for judgment against the casual ejec- 
tor, (y) or against a rule for an attachment for nonpayment of 
costs.(t) But it has been permitted to shew cause at cham- 
bers against a rule nisi for setting aside an attachment for non- 
payment of costs according to the master’s allocatur. («) But 
although the first and second section of the Interpleader Act, 

1 & 2 W. 4, c. 58, gives a single judge, as well as the Court, 
jurisdiction in general to interfere, yet the Gth section relative 
to sheriffs only authorizes the Court to interfere ; and, there- 
fore, when an application is made under that act on behalf of 
the late in the term, the Court will not direct cause to be 

shew'n at chambers after the term, (i) And we have seen that 
where a statute requires the Court to decide, the decision can- 
not be delegated to a single judge, (c) And the powers of a 
single judge at chambers arc limited by general principles and 
practice, and therefore a judge at chambers has no power 
directly to allow a defendant more time to pay a debt than the 
law allows, and consequently cannot, without the consent of 
the plaintiff, order that the debt shall be paid by named instal- 
ments. (^0 

In general when the Court expressly transfer the decision 
to one of its own judges, such judge impliedly has all the 
same powers as the Court in banc, and as a consequence 
may award costs^ or declare that no costs shall be paid, or for- 
bear to say any thing upon the subject of costs; and in the 
latter case, if the judge should set aside a proceeding for irregu- 
larity, the party may in his subsequent action of trespass, when 
sustainable, recover the costs of setting the proceeding aside 
as special damage; though if the Court or a judge has ex- 
pressly adjudicated upon costs, and declared that they shall 
not be allowed, they cannot be recovered, (c) 

(j) Picker V. Webster, 1 Chit. Rep. 1 Cliil. Rep. 381; Uuskins v. Morris, 
23«. 1 Bos. & Pul. 92. 

( v) V. Hoc, 2 Dowl. P. C. C8. (d) Kirby v. Ellison, 2 Bowl. P, C. 

(») Pa// V. PaW,*2 DowK P, C.88. 219. Perhaps it might be desirable to 

(а) Uex V. C. B., I Chit. Rep. 724. vest in the superior Courts u discretionary 

(б) And see Shaw v. Roberts, 2 Dowl. jurisdiction in tliis respect on such terms 

P. C. 25; Jones V, FitzaddamSt 1 Cronip. as they might think iit to impose, the 
& Mcc. 85 ; 2 Dowi. P. C« 111. same as in Courts of Request. 

(c) Ante, 24 ; Jones v. Fitzaddams, (e) Pritchett v. Boevey, 3 Tyr. 919. 

1 Cromp. Mee. 855 ; Morgan v. Lister, 
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The chamber practice of the judges has of late been 
greatly increased, in consequence of the express decisions 
in the Courts of Common Pleas and Exchequer, that a judge 
at chambers has at common law, and independently of any 
express enactment, a general jurtsdiciton to give or refuse 
costs ivhen he makes or refuses an order in favour of an 
application ; {f) and although the Court of King’s Pencil 
formerly considered the practice to be otherwise, (^) Lord 
Tenterden at the same time said, ‘‘If the subject were inves- 
tigated very closely, it might be found that such a power 
existed ;”(//) and the decision in the Common Pleas was sub- 
sequent to that in the King’s Bench, and therefore probably, on 
formal discussion in K. B., the decisions of the Courts of C. P, 
and Exchequer would be adopted ;(i) and of late the judges 
of the Court of King’s Bench frequently make the payment 
of costs part of their orders at chambers. And, as observed 
by Bayley, Baron, ‘‘ Since the Uniformity of Process Act, and 
other recent statutes, have so much increased the practice at 
chambers, and authorized so many proceedings in an action to 
take place during the vacations, and transferred to a single 
judge so many acts that heretofore could only be transacted in 
full Court, a jurisdiction to award costs seems impliedly to be 
given ; (A) and, indeed, there seems no reason why, if a single 
judge be authorized to decide upon the principal matter, he 
should not also have, as an incident, the same power as the 
Court to award costs in all those cases where the Court w ould 
have awarded them, as is so general upon motions and rules.” 
In Doe d. Prescott w Itoe,(l) Tindal, C. J. observes, *'The 
authority of a judge at chambers to make orders in the various 
cases which are brought before him, is, when considered upon 
principle, the authority of the Court itself; (/w) for no order 
which is made can be enforced by attachment until it has been 
first made a rule of the Court ; and the party who disputes the 
propriety of the order, has the opportunity to question its 
validity by application to the Court, {m) On any other prin- 


(/) See post, as to costs of irregu- 
larilies, 8 Legal Observer, and 9 Legal 
Observer, 9. Sec in C. P. Doc cl. Prescott 
V. lloCf 9 liing. 104; ^ Moore & Scott, 
119; 1 Dovvl. Pr. C.274, S.C.* In Ex- 
chccjiier, Hughes v, Brandt ^ Dowl. Pr. 
C. 131. But sec Spicer v. Todd, S? Tyr. 

R. 173. 

(g) Bead v. Lee, 2 Bar. & Adol. 415 ; 
2 Crump. & J, 165; Dowl. Pr. C. 307, 

S. C. ; 9 East, 471 ; 2 Tyr. U. 173, note 

«. 


(/i) Per Lord Tenterden, in Bead v. 
Lee, 2 B. ^ Adol. 415. But sec Anomi- 
mous, 1 Dowl, Pr. C. .52, 

(i) See, Baglejj^’s Prac. 33. 

(fc) Hughes V. Brand, 2 Dowl. Pr. C, 
131,132. 

(0 9 Bing. 104. 

(m) This reasoning, as expressed by the 
reporter, is not strictly logical ; for it does 
not prove that a judge has power to award 
costs, because his order cannot be enforced 
witboot first making it a rule of Court. It 


CHAP. 1. 
lU Befouic 
S iNOtE Jonas, 


9. Judge’s power 
nt chambers to 
allow costs* 
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IK WHAT BRANCH OF EACH COURT TO PROCEED. 


1 CHAP. I, ciple it is difficult to account for the validity of many acts done 
SikoVe Ivvck, hy a single judge at chambers; such as setting aside irregular 
judgments signed in vacation, which judgments are to be consi- 
dered on principle the acts of the whole Court ; and discharging 
persons under writs of execution improperly taken out, and the 
like. And considered as resting on this principle, we see no 
reason why a single judge should not make the payment of 
costs part of his order ;(») because until such order is made 
a rule of the Court, where the party called upon has the op- 
portunity to contest it, it is altogether inoperative. It would 
certainly impose a great hardship in many cases upon suitors, 
if no such power existed. Costs are, in many cases, so impor- 
tant a consideration with the poorer suitor, that if he could not 
obtain them at chambers, he would make his application to the 
Court, and to the Court alone, at a much greater expense.” 
His lordship (after reiterating and enlarging upon the same 
course of reasoning) concluded, “ We think, therefore, the 
judge at chambers has the power to direct payment of costs 
on the same principle that he has to exercise any other autho-* 
rity in the progress of the cause ; but at the same time it is 
obviously one which ouglit to be exercised with care and dis- 
cretion.” In Hughes v. lirandf{o) Bayley, B. put the autho- 
rity of a judge to award costs at chambers as implied from the 
Uniformity of Process Act and other recent enactments, 
transferring so much business to chambers that would other- 
wise be decided hy the Court. It is singular that in Head v. 
Lee^ip) Lord IVaiterden, as a reason against allowing costs at 
chambers, inferred that the fear of having to pay costs, in case 
the application should be unsuccessful, w^ould diminish the 
frequency of applications to a judge at chambers. 

There is not, however, any general statute or rule as might 
be desirable on this subject; although, in some particular cases, 
the statute 1 W. 4, c. 22, s. 9, as to examining witnesses on in- 
terrogatories, the 3 & 4 W. 4, c. 42, s. 11, 15, and 21, and the 
general rules of Hil. T, 1834, No. 6 and 20, expressly give a 
judge at chambers jurisdiction over costs in those particular 


is however a reason why, on principltf, a 
judge ought (0 be allowed power to give 
costs, that no prejudice can arise, becauic 
if that part of liis adjudication were un- 
reasoiuibio, the Court might refuse to make 
thot part of the order rotating to costs a 
rule of Court, or on motion discharge it. 
But the true question as to costs is, \vhe< 
ther as no costs were recoverable at cum- 


tnon law, there is any statute that expressly 
or impliedly gives authority to award costs 
upon these summary proceedings. See 
post, Costs, Tidd, 509 to 511. 

(fj) As llic Court always may do in 
cases of irregularity ; Tidd, 9tli'cd. 509 
to oil, ondpo/i/. 

(o) SDowl. P. C. 131. 

(;>) 2 Bar, & Adol. 415. 
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cases, (y) In a recent case, where the indorsement on a capias 
was considered irregular, it is reported that Lord Denman 
considered it imperative on a single judge at chambers, in 
setting aside the proceedings, to award costs, and that he had 
no alternative in cases of irregularity, (r) But in another case 
it is reported that another distinguished judge refused costs, 
saying, had you applied to the Court, costs might have been 
ordered, but if you choose to come to this cheap and summary 
tribunal you cannot have them.(.y) 

In the exercise of the jurisdiction over costs, an enlightened 
judge observed, that whenever a party captiously takes an 
objection to a proceeding wide of the merits, and fails in esta- 
blishing such objection, it is proper to make liini pay costs to 
the opponent who has to resist his trifling attempt ; and that 
when the objection succeeds, yet if it were illiberally taken, 
and was not necessary as regards the merits, no costs should be 
awarded to be paid by the party in error, excepting the fees to 
the judge’s clerk for the summons and order, and any expense 
occasioned by rectifying the proceeding. It is fit that the statu- 
tory regulations should be compulsory, and their observance 
enforced ; but, at the same time, frivolous objections should 
not be encouraged by a captious party deriving any pecuniary 
advantage in recovering costs. (/) That doctrine accords with 
the decision upon demurrer to a declaration for an unlech^ 
)iical commencement, where, although the Court held the ob- 
jection not to be a ground of demurrer, yet, as the statement 
objected to was un technical, they compelled the plaintiff to 
amend and to pay his own costs, on the ground that inflnitc 
mischief has been produced by the facility of the Courts in over- 
looking errors in form, which encourages carelessness, and 
places ignorance too much upon a footing with knowledge, (m) 
In cases where the Co7(rt in banc must or would award costs in 
respect of irregvlariiij in a proceeding, it should seem that 
a fortiori a single judge ought also to award such costs upon 
deckling on a similar objection on summons ; Jirst^ because the 
decision of the full Court in such a case, as regards costs, 
establishes on principle what is thp best practice as regards the 
allowance of costs ; secondly, because if a single judge should 
refuse costs, an attorney taking the objection will, when he has 


( 7 ) Hut it should be observed that vol. viii. 487, 4B8. * 

these particular powers, in enumerated ( 5 ) Legal Observer, vol. ix. 9. 

cases, impliedlif negative the supposition (t) IVrlxjrd Ellen borough, MS. Mich, 

of nny geuerat power, or at least a doubt T. 18I<». 

whether any gmieral power exists. ( 11 ) Per Eyre, C. J. in Morgan v. Sar^ 

(r) Shirley v. Jacobs, Legal Observer, g€vt,t Bos*ik Pul, 59. 


CHAP. 1. 
HI. BwronK 
SiHotK Juncii;. 


Reasons for a 
single judge 
allowing costs in 
certain cases. 
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IN WHAT BRANCH OF EACH COURT TO PROCEED. 


CHAP. I. 

Tfl. BF.For(K 
S1NO1.C JunGF 


10. When a 
judge's order 
is beyond 
his jurisdicliun, 
or itnprnper. 
liow to proceed, 


the option of moving the Court, be induced to do so instead of 
applying by summons, and incurring trouble and loss of time 
without remuneration, and thereby greatly increase the ex- 
penses as well to the party guilty of the irregularity, as occu- 
pying the more valuable time of the judges or barons in banc; 
and thirdli/, because the probability of his having to pay costs 
in case his motion should not succeed, is not a reason of itself 
sufficient to repress the adoption of tlie move expensive pro- 
ceeding, when he could get no costs upon a summons. 

The jurisdiction of a single judge at chambers is impliedly, 
at least, as limited as that of the full Court, and indeed should 
in general, in term time, or even vacation, accord with esta- 
blished precedents or positive enactments, unless clearly a case 
new only in instance, hut sanctioned by admitted principles. 
A judge at chambers, therefore, cannot make an order against 
the plaintiff’s consent to stay proceedings on payment of debt 
and costs by monthly instalments ; and it was considered that 
the plaintiff might treat such order as a nullity, and proceed 
in the action by delivering a declaration; for, per curiam, a 
judge at chambers can at most only give to a defendant in such 
cases the time he would have had by law, and here the pay- 
ment was postponed for months ;”(r) and yet in some 

instances a judge’s discretion is limited only by what he may 
consider reasonable, as in giving time to plead. It will, how- 
ever, rarely occur that a judge’s order will be so absolutely 
void as even in law (and independently of that deference and 
respect which ought always to be paid to the decision of a 
judge) to justify any practitioner in treating it as a nullity ; and 
certainly, in due respect and prudence, it will be preferable to 
apply to the Court to discharge the order, (y) unless perhaps 
in cases where a trial, or other important advantage, might be 
lost if the delay incident to an application to the Court to set 
aside the order were incurred, in which case, after a respectful 
protest against the order, and intimation to the defendant’s 
attorney of the necessity and ground for immediately proceed- 
ing in the action, the plaintiff might so proceed, (sr) 


(.r) Klrhy v. E/b>r, 2 Cromp. M. 
a 1 5. In that case the dorcMidantobtuinecI 
another order for setifng aside the decla- 
ration with costs, and then the plaint itf 
obtained a rule fur setting aside both the 
orders, and the defendant, on the rtcom- 
mendutton of the Court, gave up the costs 
under the second order, and the action 
was cjnipromised. 

(y) See the result of the last case in 
note (x), supra. 


(i) In a case where a rule nisi had in 
K. B, been drawn up by the defendant's 
counsel without the express authority of 
the Court, concluding “ In the meantime 
all proceedings to be stayed,” and the 
plainlift' nevertheless proceeded in the ac- 
tion, the Court afterwards, on discharging 
the rule said, that the plaintiff had n 
right so to proceed, although at his peril 
and expense, in case the rule had been 
made absolute. MS, 
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So if an order has been obtained by misrepresentation, as by Cli VP. 1. 
falsely stating to a judge’s clerk that the judge directed certain Simh.h Jum! 
terms, which he did not, and thereupon the clerk drew up 
and delivered out such order, the same may be treated as a 
nullity without moving the Court to set it aside, (a) It seems 
also that a single judge at chambers has no power to interfere 
wdth the Nisi Prius cause list to be tried before another judge in 
directing the order of trial, but the proper judge on the circuit, or 
the Chief Justice at his chambers, on application, directs the time 
of trial, (b) Supposing that inadvertently an order of the Court or 
a judge should be obtained by surprise, it would seem that the 
cause might nevertheless be tried without regarding such order. 

An attachment will not lie for disobedience to a judge’s order K. .imlge’s 
until it has been made a rule of Court, although the order has 
been acquiesced in and acted upon. (c) And a judge’s order 
made in vacation cannot be made a rule of Court l)cfore the fol- 


lowing term.(t/) But by rule, Mich. T. ii W. 4, a. d. 1832, and 
Hil. T.3 W. 4, A. D. 1833, if a judge’s order to return mesne or 
final process be made and served in vacation, and not promptly 
or duly obeyed, it may afterwards bc^made a rule of Court in 
next term, and an attachment shall go, although in the mean 
time there may have been an attempt to purge the contempt 
by subsequent performance. 

Unless a judge’s order has been made under the authority of is. Alotions to 
a statute and thereby declared to be final, or it be previously 
agreed by the parties that it shall be final, either party dissatis- order, 
fied with his decision may, it has been supposed, as of rights witlr 
in a reasonable time, move the full Court ‘Ho set aside” or “ re- 


scind such order,” (c) either entirely or partially, as to costs, or 
to set aside the same, and proceedings taken in pursuance. 
But in a recent case the Court of King’s Bench intimated that 
where a i/wcr^/iowaryjurisdiction has been delegated toa judge 
(as in the instance of allowing an amendment of a declaration 
by the introduction of new counts in an action of quare impe- 
dit at the suit of the king) and he has decided, it by no means 
follows that a party can move the Court to set a.side his order.( /) 


(a) Woosnam v. Price, 1 Cronip. & 
Mecs. Hep. 

(b) Johnson v. The Coke and Gas Light 
Company t 7 Taunt. .390 ; Mattby v. 
Moses, i Chitty,K. 489, post, 41. 

(c) Baker v. liye, 1 Dow). Pr. C. 609; 
Lx parte Lawrence, 2 id, 231 . 

(d) The King v. Price, 2 Cromp. wV M. 
212 ; 2 Dowl. Pr. C. 233. 

(c) PerTindal, C. J. in Doe dem. Pres- 
, cottv. Roe, 9 Bing. 105,6; 1 Dowl. Pr. 
274 ; and sec 4 Burr, 2569j James v. 
VOL, in. ' 


Kirk, 1 Chit. Ilep, 246 ; 9 Bing, 104 ; 
Foster V. Burton, 3 Tyrw, 380„ And it 
will be observed tl\at the concluding part 
of sect. 4 of tbg Juterplcader Act, 1 (Sc 2 
W. 4, c. .^8, appears to suppose that, m 
general, “all orders oP a judge may be 
rescinded or altered by the Court.’* 

(/’) IVr Denman, C. J. and Patte5on,J, 
in Rei v. Archbishop of' York and others, 
1 Adol. & El. 397 J 3 iVev. & Man. 453; 
S. C. 2)osl, 35. 
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And when a jiulge\s order is set aside, as the matter objected 
to was the decision or act of a judge, it is not the practice to 
award any costs of the motion in favour of the party who suc- 
ceeds in the reversal, (g) The recent interpleader act, 1 & 2 
W. 4, c. S8, s, 4, in express terms, subjects an order under the 
authority of that act of a judge not sitting in open Court 

to be rescinded or altered by tliis Court. (A) In general such 
application should be made as early as practicable in the next 
term, and before the opponent has taken any proceedings in 
that term upon such order. (/*) And when a judge’s order has 
been acquiesced in, it is as valid as any act of the Court, (Jc) 
But even a delay of an intervening term on the part of a 
plaintifl’, complaining of an order, who has not since taken 
proceedings in the cause, nor has the defendant taken any 
proceedings upon the order, might possibly be excused, as by 
the continuing illness of the plaintiff’s attorney ; (/) of course 
in support of a motion of that description the applicant must 
shew sonic sufficient objection, (w) such as that the order was 
to set aside a sham demurrer, which a judge at chambers cannot 
make; (w) and if tbe ground of the application be not apparent 
on the face of the order itself, there should be an affidavit 
fully stating what occurred before the judge and all extrinsic 
facts. In practice, it is most respectful to make the motion, if 
time will allow, when the judge is present, and he does not inter- 
fere unless called upon to explain, and the rest of the judges 
hear and give effect to the motion by granting or refusing a 
rule nisi with anxious impartiality, as if the order had not been 
made by a judge. 

If the judge’s order has been made without jurisdiction, or he 
has come to a conclusion against the propriety of which the party 
thinks fit to complain, he may move the Court in banc to set 
it aside without first making the same a rule of Court, (o) as is 
requisite in the case of motions to set aside an award made 
under a submission and judge’s order, (o) and as is also necessary 
before a motion to the Court to discharge an order for suing in 

(^) Hargrave V, //oWeti, 3 Dowl, 176. 131, ser/ qvtere, for although illness was 

(/i) See the act, ante, vol. ‘;i.315, note sworn to, naviev, J. said, ** the Cnurlisnot 
(s\ Frojrt tlu- (•xpr<’ssit>n, “ not siltinif in satlslicd al)out *tl»e excuse for the delay.” 

open Court,” it should seem that when an (m) Per Abbott, C. J. James v. Kirk 

order under this act has been made in the 1 (Miitty, U. ‘JIB. 

Practice Court it^ould not be roseinded. (n) Fosta' v. JiurloVf 3 'Jyr. Itep. 380. 

(0 Per Tindnl, C, J. in D. I). Hres- (o) Spicer v. Todd,^ Tyr, Jl. 172 ; but 

ott V. Kae, 9 liing. 103, 6; 1 Dowl. Pr. sec contra //auvs v. Johnson, 1 Vo«ng&J, 
C. 274, and see 4 Burr, 2369 ; Ja7nes v. 10, where tbe Court inclined to think that 
Kirk, 1 Chit. Hep. 246 ; Foster v. Bar- a judge's order allowing u plaintiff to sue 
ion, :»1'yr\v. 380. in furma pauperis must be made a rule of 

(k) iroiu/ V. P/aat, 1 Taunt. 47. Court before the Court will entertain a 

(/) Iluges V. Brand, 2 Dowl. Pr, C. motion to discharge it. * 
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forma pauperis, (p) And it seems that the propriety of a judge’s 
order will not be suffered to be impeached coUaieraUy upon 
another motion or proceeding, but there must be a direct and 
distinct motion to the Court for a rule to shew cause why such 
order should not be set aside, for otherw^ise the Court will not 
attend to any objection ; {<]) and it seems to be a rule not only 
not to allow costs when a judge’s order has upon a direct ap- 
plication been set aside, but it is also usual when a prac- 
titioner has acted upon the supposed sufiicicncy of a judge’s 
decision in another case, but which the Court think incorrect 
in point of law, to set aside the proceeding expressly without 
costs, thus testifying the respect due to any judge’s deci- 
sion. (r) 

When an order has been made under an express power given 
by statute it is sometimes conclusive and is not subject to review^ 
unless an appeal to the Court be expressly or impliedly given. 
Thus a judge’s order made in vacation under the Lords’ Act 
is final and not subject to the review of the Court, because that 
intention of the legislature is apparent on the face of the act,(^) 
and the decision of a judge of assize on remanding a prisoner 
under tlic same statute is final up to the time of remanding. (/) 
Ilut the decision of a single judge under the interpleader act, 

1 & 2 W. 4', c. 58, although in s. 2 declared to be final, may 
by sect 4, if made by a judge not sitting in open Court, (/’. c. not 
sitting in banc or in the Practice Court,) be rescinded or altered 
by the Court in like manner “as other orders made by a single 
judge.” It seems questionable, however, whether the deci- 
sion of a judge at chambers as to amendments of j)leadings 
within tlie limits of his discretionary j^otver over such amend- 
ments can be interfered with by the Court, (?0 or his order for 
striking out a second or subsequent count under the Pleading 
Rules of Hil. T, 1834 ; and as 3 & 4 W. 4, c. 42, s. 23, gives a 
judge at nisi prhs an unqualified discretion in refusing an 
amendment, though there is an appeal to the Court, wdien he 
has allowed an amendment, yet tlie Court cannot in the former 
case interfere to examine the propriety of such refusal, (x) 


(v) Itawes V. Johnson, 1 Young Sc J. 
10 j and see JIargrarc v. IfolJen , :» Dovvl, 
176 ; riilo 34, n. (g). 

(q) L/rqnhart v. Duck, 3Dowl 10. 

(»•) Wigley V. Tomlinit, 8 Dow I, 9; 
^ur$ev. Gecthig, id, 158. 

U) 32 G. 2, c. 28, s. 15; Lcnch v. 
Pargiier, Dougl, 68 ; 3 J. B. Moore, 64, 


05. 

(0 hriggs V. Sharp, 6 IJing. 517. 

( h) IVr Denman, C, J. and Patteson, J. 
hi Jtci V. Aichhishnp of yorh and others, 
3N( v. A: Man. 45:>, and 1 Ado). & K). 
397. S.C. 

(,i ) D'K- V. I'ningUm, 3 Ncv. k Man. 
6!(h 


CHAP. I. 
111. Befoue 
Single Jim >G f, 


13. Wliatordcru 
of a judgoaro 
('oncin.sive and 
cannot l>c set 
aside. 



SG 


IN WHAT BRANCH OF EACH COURT TO PROCEED. 


CHAP, r. 
IV. Oi- 'iin; 

&,c. 

IV, Antliorily 

<>f flic Lll 

of Kind’s 
Jicnch on 
civil ^i(l(•, and of 
llic; Master on 
the crown side ; 
andot /V(»//u)a<). 

tarics of P. 
and (jf Master of 
K\cli(‘(j«ier. 

1 . IMasti'r on 
civil side of 

K. n. 


Fonrihy The Offices o f the Masters and Prothonotaries. 

In relief of each of the three Courts of a part of the burthen 
of business, some branches thereof are delegated to an oflicer or 
officers of each Court, called the Master or Prothonotary, and 
whose functions are somewhat analogous to those of a Master in 
Chancery who acts in aid of the Court of Chancery. 

On the })lea or civil side of the King’s Bench, the Master, 
now Mr. liC Blanc, is a most important officer, transacting 
much of ceiMain parts of the business of the Court, and who 
is tlie secondary or deputy to the chief clerk, and has able 
assistants under him.(y.) In consequence of the great ex- 
jierience of this important oflicer, and his ability to state, not 
only tlic course of practice, but also instances when or not a 
similar rule or proceeding has been permitted or refused, the 
juif^es frequenitif mahe inquiries of him upon such subjects 
wlu*!! connected witli the practice on the civil side of the 
Court. (:) Though it should seem that wdicre the construction 
of a statute or an express written rule of the Court is involved, 
no weight should lie attached to the report of any oflicer of tlie 
Court, (r/) In general, cs])ecially towards the end of a term, 
when there are disputed rules upon matters of account or prac- 
tice, or relating to the conduct of an attorney, and founded upon 
or o})posed by long or conflicting affidavits, and when the 
Court perceive that it is probable that further affidavits and 
perhaps personal examination of the parties may elucidate the 
facts, it is very usual to refer the matter to the master, cither 
generally or with a direction to him to report the result and his 
opinion thereon to the Court. As it is an established rule in 
Court practice not to receive supplementary affidavits on shew- 
ing cause against a rule nisi, at least without leave of the Court, 
and which is rarely given, (/;) it is frequently advantageous to 
one, if not both the parties, that the matter in dispute should 
he thus referred, because the master will iu general receive fur- 
ther affidavits on each side and examine the parties viva voce, 
until every source of information has been exhausted. On these 
occasions the master or prothonotary is frequently attended by 
counsel on behalf of 04 ic or of both the parties, and considerable 

(v) Tidd, ‘.la. • post, chap. 2 ; and al!>o sec id. note 

(t) SiH’ a iate iiislann* on application of and Ihtlkely v. Smith, 1 Price’s Excli. 

Pitt V. , a jSev. X. Mann. ami (’as. of the Court of Exchequer having 

see Ihtgdt n v. Burr, 10 liar. &: Cres. stron»:ly reproved any conventwnnl course 
407 ; and Croh v. AlU'u, *> 'I’yru*. :5ilO j of practice amongst ti)e officers of a Court. 
lJul the objections of lltdlock, li. to (a) sec observations of Hullock, 

the (’ourt taking tlie statements of their U. referred to in the last note, and post, 
olhcers as the evidenee cjf the practice of second chapter. 

the particular Court, Avouymous Cuse, (/>) Tidd, 493, 496, 601 ; Salloway v. 
Price Gen, Prac, B4, 86, and sec ihc case, Whoreicood, 2 Salk, 461. 
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experience has satisfied me that whilst this office is filled by so 
able, so sensible, and so honorable a personage as at present, 
justice is as efficiently administered by him as it would be by the 
judges. 

Either of the parties may by his counsel move the Court for 
the master’s or prothonotary's report, and may after it lias been 
read object and argue upon any part thereof, (c) The master 
or prothonotary usually, as matter of courtesy, allows the coun- 
sel to see his report or a copy, before it is publicly read, so as 
thereby the better to enable them to observe thereon to the 
Court. 

As regards mailers of account and especially the ascertain- 
ing what is due for principal and interest on bills of exchange, 
))romissory notes, or in actions of covenant for rent, or arrears 
of annuity, &c. after judgment by default, r(fcrcnccs to the mas- 
Icr of King’s Bench, or Exchequer, or to a prothonotary in the 
Common Pleas, constitute a very extensive description of busi- 
ness, decided upon by those officers without the intervention of 
a jury or the Court, and which will hereafter be fully considered. 
The master also exercises by liimseJf and dejiuties the very 
extensive and important ministerial office of taxhi^^ and allow- 
ing the costs, as well in original actions as ou motions, and de- 
pending sometimes on tne difficult construcliou of various acts 
of parliament allowing costs; and as well before as since tlic 1 
W. 4, c. even the ex[)cnse of bringing over witnesses from 
abroad, and of subsisting them liere, (though not for their loss 
of time,) may be allowed at the discretion of the master or j)ro- 
tbonotary of King’s Bench, Common Pleas, or J‘^xche(jucr, sub- 
ject to the reviewof the Court ;(</) and with respect to the allow- 
ance of the cxpci 2 S()s ofnumerous witnesses, much is in tlie dis- 
cretion of the master, and the Court will not interfere with his 
decision unless mala fide s be shew'n in the successful party, as 
an intention unnecessarily to increase the costs, w hen the Court 
will, on affidavit and motion, sometimes interfere, {a) 

The Court frequently, especially towards the end of the 
terms, and on the last day of each, when all tlie matters before 
the Court cannot otherwise be dfsposed of, and especially when 
the facts are contradicted and require further affidavits and 
inquiry, suggest to the parties the expediency, of a reference of 
the matter to the master of the Court, or sometimes to a bar- 
rister; and the former suggestion is usually acceded to, or the 
motion will be enlarged and not disposed of until the next 
term. But this jurisdiction is cniirchj voUnilartf, and either 


CUAF. 1. 
IV.Ol THl 
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(c) Tidd, 40d. (c) Thomas v. Saunden and anolhcr, .'} 

(rf) Macuipines. PoiUes, o 871. Ncv. Man. 67 Si. 
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party may refuse his assent. In questions of mere practice such 
a reference is proper; but in matters of law connected with facts, 
it may be otherwise ; and when the parties wish to have the full 
consideration and judgment of the four judges upon the matter, 
it may be the duty of their counsel not to consent to a reference 
to the master, although the consequence maybe that the Court, 
attributable to the press of business on the last day of the 
term, and the impracticability of their deciding upon all the 
unheard motions, will enlarge the rule, in which case it will 
stand in the list ol‘ peremptorics to be beard in the early part 
of the next term. It is an important point in the practice of a 
skilful counsel to bring on all contested motions, especially 
when it is probable tliey will, when deliberately heard and con- 
sidered, be determined in his favour, and thus expedite the 
proceedings of his client, on an earhf day in the term ; but 
it frequently occurs that the opposing party will effectually 
counteract that endeavour, a part of practice which will be 
more particularly condemned in the chapter on motions. 

The Master of the Crown Office transacts a considerable 
portion of business on the*crown or criminal side oftlie Court, and 
where a party has been taken upon an attachment, such officer 
examines him on interrogatories, and reports thereon to the 
Court. (/) So it is not unfreqiicnt,^ftcr conviction upon an 
indictment or information, for the Court to direct the defendant 
to go before the master ; w Inch imports an authority to the 
master to ascertain the prosecutor’s costs, and direct the de- 
fendant to pay tlic same. 

In the Common Pleas a great variety of matters arising out 
of causes are referred to the Prutlionotaries, who in that re- 
spect resemble the Master on the plea side of the King’s 
Bench, and they make reports thereon to the Court ; and also 
on the examination of persons in contempt on interrogatories, 
and report thereupon to the Court, {g) But in the Common 
Pleas, where a complaint had been made against an officer of 
the Court, the judges have declared that they will not refer it 
to the prothonotoiycs for examination, but will examine it them- 
selves. (A) Indie Kind’s Bench, however, it is very frequent to 
refer motions imputing misconduct to an attorney to the master, 

(/) Tidd; 481, 2. of the judges to tlic decision of Ihcii* ofli- 

(g) Tidd, 47, 481,482 ; wlierc sec the cers, Aimuimom can. Price Gcii. Pr, 84, 
(litiVivnce in Ujc pniclice of K. 15. and 8;>, and stated /wat, 2(1 chap. 

C. P. Aiul sec tl)e strong observations (/») Johnmi 1 Hen, Bhi. lOii j 

of lluliock, U., figainst referrii:ga (pieslioii 'j'idd, .t 8. 
of practice, or delegating tlie jurisdiction 
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but with a reservation that lie shall report to the Court, who 
thereupon pronounce a rule absolute that may aflbet the 
character or future practice of such attorney. 

In the Exchequer, the Deputy of the Clerk of the Pleas (now 
Thomas Dax, Esq.) is called ihc Master ^ and his business is to 
take minutes of what is done in Court, draw uj) rules, make 
reports on matters referred to /lim, and to tax bills of costs, 
draw^ up rules for the allowance of bail, and he signs process 
and judgments, (i) The 2 &, o W. 4, c. 110, s, 1, enacts, 
that the said Thomas Dax, and Kcnrick Collett, and luU 
mund Walker, shall perform the duties of master and protlio- 
notary;” and the chief baron and other barons are by section 
5 authorized from time to time to order and direct the hours 
and manner in which the several oflicers of the Court shall 
give their attendance and conduct the business in their several 
departments. 


Tifthltj, J urisdiction of a Judge at \isi Pritis and on the Circuit, 

On the trial of issues in fact, very frc<piently difficult questions 
upon the admissibility of cridencr, and in general upon other 
matters (f taw, as well as upon the application of law to com- 
])licated facts arise, and therefore, in certain very difficult cases, 
a trial at bar before four of the judges of the Court in which 
llic issue has been joined may be had ; yet, in general, trials at 
nisi prills can only be had before a single judge, although it is 
obvious that the assistance of other judges is tlien frequently 
even more requisite than upon the argument of a mere (piestion 
of law in full Court. This defect in the administration of 
justice is attributable to the necessity for the fifteen judges 
separating to try civil causes and criminal prosecutions in dif- 
ferent counties and circuits at the same time. 

Trials of issues in fact by a jurt/ take place before a single 
judge in London and Middlesex, as well in and during the 
terms, as in the four vacations after term ; and also on the 
circuits throughout England and AVales after Hilary and 
Trinity terms, technically called the issuable terms. In order 
to expedite actions against actual prisoners, and in other suits, 
principally for debts, it w as deemed essential that trials of issues 
should take place in and during each of the fofir terms on 
certain parts of days, and the consequence was, that usually 
the chief justice of each Court (although a puisne judge might 
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(i) Tidd, 54 to 50, Supplement, 1855; and sec Dax’s Exch, Vd ed, 4 and 10. 
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A’^Tutcr AT request of the chief justice try causes for him (k)) was at 

Nisi Pin us, those times obliged to leave the full Court to attend at nisi 

prius, and cither break up the Court sitting at Westminster, or 

proceed elsewhere ; thereby, in cither case, greatly impeding 
the proper business to be transacted in banc during the terms. 
This injurious practice has been in some measure improved by 
the appointment of a fifth judge; (/) and by section 4 of the 
same act, which enables a judge or baron of either Court 
to try causes at nisi prius issuing out of cither Court; so that 
in no case is it essential that cither of the chief justices or the 
cliicf baron should sit at nisi prius in the terms, unless the 
state of tlic business in banc will permit him to do so without 
injury to the suitors. But still great inconvenience to counsel 
and aitornies is occasioned in consequence of the impracti- 
cability of their being present at the same time in two different 
and sometimes distant places, and it is very desirable that 
there should be no sillings in the tcrnif^, but that the causes 
that might otherwise be then disposed of^ should be tried on 
the first or second entire days immediately after the term, and 
liave judgment of the* term if proper, and be declared as 
effectual against prisoners as if tried during the terms. 

The 11 Geo. 4 and 1 Will. 4, c. 70, s. 7, enacts, that when 
the alteration of the terms under section G of the act shall have 
taken effect, not more than tweiPy four days, exclusive of 
Sundays, after any Hilary, 'IVinity, and Michaelmas term, nor 
more than six days, exclusive of Sundays, after any Easter 
term, to be reckoned consecutively immediately after such 
terms, shall be appropriated to sittings in London and Mid- 
dlesex for the trial of issues on fact arising in any of the said 
Courts : provided, that if any trial at bar shall be directed by 
any of the said Courts, it shall be competeiit to the judges of 
such Court to appoint sucli day or days for the trial thereof 
as they shall think fit, and the time so appointed, if in vacation, 
shall, for the purpose of such trial, be deemed and taken to be 
a part of the ])receding term : provided also, that a day or days 
may be specially appointed at any time, not being within such 
twenty four days, for. the trial cf any cause at nisi prius, with 
the consent of the parties thereto, their counsel or attornies. {m) 

(K) 1 Geo,4, c. 65, 8. C. L^yndliurst appointed the cause of De 

{() 11 Cieo. land 1 Will. 4, c. #0, s. 1 Beaaioir v. iihodes to be tried, and the 
and 4. same was tried on 31st October and 1st 

(in) It will be obsei-ved, that in consc- November, 1331. 
quenct of this latter enactment Lord 
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Although the Court in banc has jurisdiction not only to 
grant but to discharge rules for the trial of a cause by special 
jury, and upon affidavits they will hear and decide upon a rule 
nisi for discharging a rule obtained by a defendant for a 
special jury even on the very morning of the day, when, if such 
rule should be discharged, the plaintiff might try the cause by 
a common jury, yet the Court, and still less a single judge, 
has no jurisdiction to interfere, or at least will not interfere, 
with the cause list at nisi prius by forwarding or postponing a 
particular cause or otherwise, but the controul over the same 
is exclusively vested in the judge who is to try the causes ;(//) 
and therefore the Courts refuse to give directions as to the 
order in which a special jury cause shall be tried, although the 
rule for a special jury had been obtained for delay, («) and the 
judges at chambers refuse applications for restoring causes 
struck ou >f the list, (o) for the application should be made to 
the chief justice at liis chambers. And it is erroneous to apply 
to the Court in banc to rectify or alter the terms of a postca or 
th ^ enti} of the \erdict or finding of the jury, but the appli- 
cation inus* be made to the judge who tried the cause to correct 
Ihe verdict according to iiis notes, 

V\ e have just seen the exclusive pow’cr and controul of the 
jut.ges of nisi p/iis over the nisi prius list of causes and the 
records sent from the Courts to be tried before hini.((y) The 
judges upon cheir circuits act by virtue of five several autho- 
rities ; first 'he commission of the peace; second, a com- 
mission of oyci and terminer ; third, a commission of general 
gaol delivery ; fourth, a commission of assize, for the trial of 
landed disputes; and fifti], their authority at mVi ; the 
commission of cis^ize being annexed to the office of justice of 
assize by the statute of Westminster 2, (13 Edw. 1, c. 30,) 
which empowers the judges to try all questions of fact issuing 
out of the Courts at Westminster; (r) and the 3 Geo. 4, c. 10, 
authorizes them to open the commission on the day after the 
appointed day, or if that should be a Sunday, even on the 
succeeding day. The powers of the judges on the circuits 
have been considerably extended by several piodern enact- 
ments. 


(«) Johiiion V. The Coke and Gas Light 
Company^ 7 Tamil. S90 ; Maltby v. Moies^ 
1 Ciiit. R. 489, ante, 33. 

(o) Jacob V. Rule, 1 Dowl. Pr. C. 349. 
(])) lies V. Turner, Kiel). Mich. T, 
1834; 9 Leg. Ob. 237. 


(?) Supra, this page. 

(r) hnllock v, Carsons, V Salk. 454; 
3 nia. Coin. 59 ; Tidd, 41. See llie forms 
of the criminal commission In 4 ChiU;^'*s 
Crim. Law, and of all ihe comraissious at 
the Rolls iu Rolls Yard, Chancery Lone* 
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the circuit. 


Before the 9 G. 4, c. 55, s. 5, the powers of a judge at Nisi 
Prius, or on the circuit, were limited, and it was decided that 
. even in an undefended cause, and before the trial, a judge 
could not on the circuit amend any mistake, or make any 
order in a cause, unless he was a judge of the Court out of 
which the Nisi Prius record had issued, (r) But the above act 
enacts, (^) that it shall be lawful for the judges of each of the 
superior Courts at Westminster, and each and every or any 
one of them, during their respective circuits for taking the 
assizes, to grant such and the like sunimonses^ and 9 nake such 
and the like orders in all actions and prosecutions wJiich are 
or shall be depending in any of his Majesty's Courts of Record 
at Westminster in which the issue, if brought to trial, would 
be to he tried upon such their respective circuits, as if such 
justices were respectively judges of the Court in which such 
actions or prosecutions are or shall be depending, although 
such respective justices of the Court of King’s Bench and 
Common Pleas, and Barons of the Exchequer, and justices of 
Chester, or any of them, may not be judges of the Court in 
which such actions or proscaitions are or shall be depending, 
and such summonses and* orders shall be of the same force and 
effect as if such justices were respectively judges of the Court 
in which such actions or prosecutions are or shall be depend- 
ing. But the powers given by this act were considered to be 
strictly confined to those cases in which the issue, if tried, 
could have been tried before a judge on the circuit, and there- 
fore wdiere a cause about to be tried on the circuit had been re- 
ferred to arbitration by an order of nisi prius, and the judge 
afterwards and during the assizes made a second order, to 
enable the dqf 'endani to give a notice of set-off, it was holden, 
that after such order of reference, the judge was functus officio, 
and the jurisdiction entirely delegated to the arbitrator, and 
that the statute did not authorize the second order, {t) 

As respects amendments immediately before a trial on the 
circuit, it w^as formerly supposed that a judge at Nisi Prius 
ought not to permit an amendment of a material allegation ; thus, 
in an action on a bond,(M) where counsel moved at Nisi Prius to 
put off the trial in order to amend the declaration by omitting a 
profert of the bond, and alleging that the bond was in the pos- 
session of the ^defendant, Lord Ellenborough refused the ap- 


(r) Halhead v. Abrahams, 3 Taunt, (e) Aihmrlh v. Hcatheock, 6 Bine. 596 * 
CO j Bagiev Ch. Pr. 6. 4 Moore & P. 396, S. C. b ‘ > 

(0 See Cbitt^’s Col. Stat.734, 735. (n) X’am v Buskin, 1 Stark. Rep. 174. 
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plication, observing that it should have been made earlier and 
at chambers, and that if a party wil allege possession of that 
which he has not, he must take the consequences ; and that the 
alteration proposed was matter of material allegation, and not 
the subject of amendment at Nisi Prius. (a;) But the practice 
is now otherwise, and the judge may, independently of the 
9 G. 4, c. 15, permit an amendment in the pleadings at any in- 
stant before the jury has been sworn to try the cause, unless it 
be manifest that the defence on the merits would be thereby 
prejudiced, (y) In a recent case, (;r) in an action of assumpsit 
on the money counts, upon a summons attended by counsel 
immediately before the trial, in the judge's room, Lord Tenter- 
den allowed several special counts on foreign bills of exchange, 
alleged to have been paid supra protest, to be considered (u 
added to the report/, and made an order that if the Court should 
thereafter be of opinion that the plaintift* could not have re- 
covered upon the common counts, the defendant should have 
the costs up to the time of trial, and that the plaintifl' should 
take the verdict on the special counts ; and the cause was im- 
mediately afterwards tried. 

The 9 G. 4, c. 15, gives any judge of any Court power 
during tlic trial to amend any variance between any written 
docuuu3nt and the record ; and the 9 & 4 W. 4, c. 42, s. 23, 
extends such power to all variances from the record, “ as well 
in verbal as written evidence, in any particular, in the judgment 
of the Court or judge not material to the merits of the case, and 
by which the opposite party cannot have been prejudiced in the 
conduct of his action, prosecution, or defence \ {a) but it is dk- 
cretionary to permit an amendment, vcad li refused, there is no 
appeal; though when permilted, express power to appeal to 
the Court in banc is reserved to the party who alleges be 1ms 
been prejudiced by the amendment. 


(a) Pain y. Buskin, 1 Stark. 174; and 
also Tidd, 8lli ed. bo. 

(y) Murphy v. Marlow, 1 Camp, 57, 

(z) Reid V. Smart, K. I). Sittings at 
Guildall after Hil. T. 182B, Cliilty for 
plaintiff and Pollock for defendant ; see 
Chitty's Col, Stat. 733, note (/>) ; but see 
Pain V. Buskin, 1 Starkic’s 11. 74. Willi 
respect to the exercise of the powers of 
amendment under the 9 G. 4, c. 42, »t*c 
post, the Chapter on Trials. 

(a) These terms must have been in- 
teivded only to preclude an amendment 
which would deprive the opponent from 
availuig himself of ujust defence or ans^¥cr 


on the merits; because of course every 
aiueiidiuent of what would oliicrwise be n 
fatal variance, deprives a defendant of bis 
famnal and technical defence on that point. 
Quarc, therefore, whether the refusal in 
Dae d. Erringion, 3 Nav. Man, 64f>, to 
)>ermit an Amendment liy introducing a 
separate demise in the declur^ion in 
ejectment, in lieu of a Joint derinse, and 
which refusal gave effect to a mere famuU 
and technical defence, Accorded with the 
spirit of this enactment ; and see obiMr- 
vuliuiis of Parke, J., in Hanbury v. EUa, 
1 Adol. Sc El. C>4, 65, and sec post more 
fully. 


CHAP. I. 
V. JUDOKAT 
Nisi Pnius, 
Ac. 
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FIFTHLY, JURISDICTION OF A JUDGE 


CHAP. I. 

V . JVDOB AT 

Nisi Puius, 
&c. 


The decision of a judge at Nisi Prius, either refusing or 
permitting an amendment during the trial, in case of a variance 
between the record and any written document, under the 9 G. 
4, c. 15, was decided to be conclusive, and that the Court 
above could not review the propriety of his decision, (li) And 
although the subsequent statute, 3 &4W. 4, c. 4^, s. 23, 
(which gives extended powers of amendment pending a trial,) 
expressly gives power to a party dissatisfied with the judge’s 
allowance of an amendment, to apply to the Court above for a 
new trial upon that ground ; and in case the Court should 
think such amendment improper, then a new trial is to be 
granted accordingly, on such terms as the Court shall think 
fit, or the Court shall make such other order as to them may 
seem meet; yet as the statute gives no appeal against a judge’s 
refusal to allow an amendment at Nisi Prius, he has an tincon^ 
trolled discretion, with which the Court in banc will not inter- 
fere, (c) It is obvious, therefore, that a judge should in general 
permit an amendment, unless it be manifest that the defendant 
or the plaintiff' would be prejudiced in the conduct of \\hjiist 
and meritorious right or defence, and not refuse an amendment 
merely because it would defeat an unjust or mere formal ob- 
jection ; {d) the more especially because the right of a plaintiff 
to vary the statement of his cause of action in several counts, 
was taken away expressly on the ground that the judges on 
trials would liheralhj exercise the power to permit amendments, 
and the new rules of pleading would operate most unjustly un- 
less amendments be uniformly i^ermitiedtvhen justice requires, 

A judge at Nisi Prius, however, has no jurisdiction to set 
aside or otherwise avoid the effect of a release pleaded puis 
darrien continuance, or produced at the trial, either on the 
ground of fraud or otherwise ; (e) and indeed no proceedings 
at Nisi Prius can ever take place upon a plea puis darrien con- 


(6) Parks V Kdge, 1 Cronip. 6c M. 429. 
(c) Doe V. Errivgtvn, 3 Nev, & Man. 
646. This is a great defect in the act, 
because, if in the hun jr of Nisi Prius the 
judge siiould misapprehend the nature or 
effect of the proposed amendment and 
refuse it, he would perhops be the first 
person 10 regret his decision, and that lie 
has norpower to concur with the Court 
above in permitting ah amendment. In a 
cause tried before Lord Tcntcrdcn at 
Guildhall, and in which his lordship re- 
fused an amendment in a very unimport- 
ant variance, merely because he consi- 
dered it proper that the attorney should 
be punished for bis blunder, it turned out 
that in consequence of such refusal to 


amend, .and of the delay before a second 
action could be tried, the defendant, who 
before would have paid, became insolvent, 
and the attorney, on being sued for his neg- 
ligence, also became insolvent, and the im- 
Jortunate plaint ijf' only was the sufferer, 
and his bankruptcy ensued. Besides, 
it may happen, in course of time, that 
there may be a judge who might, in ac- 
tions for political libels, or other cases 
which he would not be disposed to favour, 
refuse to exercise such discretionary 
power, though perl laps justice required 
he should do so. 

(d) Sec observations of Parke, J., in 
Hamburg v. Ella, 1 Adol. & El, 64d. 

(e) Alnir v. Civrge, X Campb. 392. 
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tinuance, if regularly supported by affidavit ; but the trial is 
instanter suspended; and the future proceedings take place in 
bank. (/) 

The practice by summons and order, when that mode of pro- 
cedure is adopted on the circuits, varies in no substantial re* 
spect from the practice at a judge’s chambers in town.(^) 
Thus an affidavit, if the nature of the case require, is made on 
the part of the applicant, and a summons obtained from the 
judge, as to show cause at the judge’s lodging the next morn* 
ing at eight o’clock, or some other hour, before the judge goes 
into Court, why an amendment should not take place in the 
record ; copies of the affidavit and of the summons are then 
immediately, on the same evening, served on the opponent, who, 
if considered expedient, makes a short affidavit in answer, and 
then, at the appointed hour, the two attornies attend by their 
attornics, and by counsel, if any difficulty occur, or it be 
deemed essential to quote authorities ; and the judge makes or 
refuses his summons. If the amendment be considerable, so 
as to render it impracticable to alter the record before the 
cause in ordinary course comes on for trial, the judge may, 
perhaps, at least by consent, order that the amendment shall 
be considered as if it had been already made and added to the 
record, and the cause may be tried in the previous state of the 
record. {h) 

The 1 W. 4, c. 70, s. 08, (enacted 23d July, 1830,) authorizes 
a judge immediately after a trial of an action of ejectment 
before him, to certify that an execution may issue immediately 
and before the next term;(/') and the subsequent act, 1 W.4, 
c. 7, s. 12, (enacted 11th March, 1831,) extended such power 
of certifying to all actions. («) 

The 11 G. 2, c. 19, s. 17, where justices of the peace have 
ordered possession to be given to a landlord of premises 
deserted by a tenant, enacts, ‘^that such proceedings of the 
said justices shall be examinable in a summary way by the 
next justice or justices of assize of the respective counties in 
which such lands or premises are situate, and who are thereby 
respectively empowered to order restitution to bejtnade to such 
tenant, together with his expenses and costs, to be paid by the 
lessor or landlord, if they shall see cause for the same; afnd in 
case they shall affirm the act of the said justices, to award 
costs not exceeding <£5 for the frivolous appeal.” 


(/) 1 Chitty on Pleading, 699, 700. 
\g) Bagley's Prac. Cham. 5, 6. 

(h) Reid v. Smart, see n. (s), ante, 43. 


(i) See the cases as to the exercise of 
this power, post, and Chitty’s Summary 
Prac. m, 188. 


4>S 

CHAP. I. 
V. Judge at 
Nisi Putus, 

&G. 


Practice of 
summons and 
order on the 
circuit. 
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CHAP. L 
IV. SHEiurrs 

AND Deputies. 

VI. SlIEniFFS 
and (heirpEPU* 
Tits, anti of 
their judicial as 
well as ministe* 
rial functions as 
oflicers of tlic 
Court. 


Sixthly, Jurisdiction and Practice of each Sheriff and his 
Deputy, 

Sixthly, The Sheriff in each county of England has immc- 
hiorially been considered a ministerial officer of the superior 
Courts in executing process and obeying its rules, and is at 
common law subject to its jurisdiction in all matters touching 
his office ; and by statute he is liable for his own or his officers’ 
extortion or other misconduct under colour of his office, (A") 
and there are rules of Court prescribing’ some of the duties of 
the sheriff; (/) and the 1 1 G. 4 and 1 W. 4, c. 70, impliedly ex- 
tends these liabilities to the sheriffs of the Welsh counties, 
now bound to execute the direct process of the Courts at 
Westminster. And the Uniformity of Process Act, ^ W.4, 
c. 39, s. 15, authorizes the Court in term time, and a single 
judge in vacation, to make a rule or order for the immediate 


return in vacation of any process mesne or final, and which 
enactment is further enforced by rule of M. T. 1 832 ; and R. H. 
2 W. 4, rule 11 & 12, direct, that wlien a rule to return a writ 


.SlitTiir’s power 
as it Judicial 
oUiccf. 


expires in vacation, the sherift' shall file the writ at the expira- 
tion of the rule, or as soon ‘after as the office shall open, and 
the officer with whom it is filed shall indorse the day and hour 
when it was filed. A rule also was made in the same term re- 
quiring the sheriff or other officer or person within six days 
after executing a writ of capias to indorse the true day of exe- 
cuting the same. 


But until recently, although a sheriff might preside as judge 
in his County Court in actions therein for debts under 40«., 
or by justicics to any amount, and also might in person, and 
actually did by his under-sheriff preside and direct a jury in 
executing all writs of inquiry of damages, and in executing 
writs of elegit before a jury; yet the 8 & 9 W. 3, c. 11, s. 1, 
gave him no authority to preside before a jury in executing an 
inquiry suggesting breaches under that statute ; nor in any 
case had he or his under-sheriff jurisdiction to preside on the 
trial of an issue or issues of facts, until the 3 & 4 W. 4, c.42, 
materially extended his powers in those respects. The 16th 


(If) On mesne process, 23 lien. 6. c. 9; 
Ott^nal process, 29 EHe. c.4; 3G. 1, 
c. 15; geueralty, 32 G. 2, c, 28, s, 11, 
12 ; 7 G. 3, c, 29 ; 43 G. 3, c. 4(J, s. 5 ; 
CUit. Col. Slat. tit. Extortion. 

(/) Thus II, E. 15 Car. 2, required 
every slicrifl’ to appoint n sufliciciit de- 
puty, and required every sherill' or his 
deputy to give personal attendance in 
JVestmhtsicr Hall every day during term, 
and the same rule prohibited the issuing 
blank warrants upon pain of severe pu- 
nishment. R. M. 1654, S.4, pruhibited 
the issuing of a warrant to arrest before 


ho has received the writ. R. M. 1654, s.7, 
required tl»e sheriff to make his returns. 
11. M. 1654, for prohibiting delay in exe- 
cuting or returning any process or execu- 
tion. U. M. 1654, s. 2, punished sheriffs 
guilty of extortion on writs of possession. 
R. E. 15 Car. 2, punished bailiffs or shc- 
rillV officers for taking a warrant of attor- 
ney from a person in custody williout the 
presence of an attornov on his behalf; 
and there are several other rules shewing 
the exercise of a power at common law 
to make general rules affecting sheriffs 
and their oIBcers. 



SHERIFF AND HIS DEPUTIES. 


section of that act directs, that the truth of breaches sug- €HAP. I. 
gested under the 8 & 9 W. 3, c. 11, and the assessment of da- 

mages thereby sustained, shall be inquired of before the shc-^ 

riffi unless the Court or a judge shall otherwise direct; and 
the 17th section enacts, that in any action depending in any of 
the superior Courts for any debt or demand{m) in which the 
sum sought to be recovered and indorsed on the summons 
shall not exceed £20, the Court or a judge, if satisfied that the 
trial will not involve any difficult question of fact or law, may di- 
rect that the issues shall be tried before the sheriff of the county 
where the venue is laid, or any judge of any Court of Record 
for the recovery of debts in such county. And the 18th section 
gives the sheriff or his deputy, or the judge of record, power 
to certify that the defendant ought to have an opportunity of 
applying to the Court for a new inquiry or trial, (w) and also 
to prevent judgment and execution immediately after the in- 
quiry or trial ; and the shcrill^ See. is to have the same power of 
amendment as a judge has upon a trial under the J23d section 
of the same act. (o) Rut he lias no power to certify that the 
debt is under 40.y, so as to deprive "tliQ plaintiff of costs under 
the 43 Eliz. c. G, s. 2,{p) 

The 20tli section also directs all sheriffs of England or siierifl’to ap- 
AVales to appoint a sufficient deputy, having an office within a 
mile of the Inner Temple Hall, for the receipt of writs, L^ndon!^^ 
granting warrants thereon, making returns thereto, and ac- 
cepting of all rules and orders to be made on or touching the 
execution of any process or ivrit to be directed to such sheriff. 

This regulation, concentrating, as it were, the offices of all the 
sheriffs tliroughout England and Wales within one mile of the 
centre of the metropolis, and in the vicinity of all the public 
law offices, must be attended with great advantages. 

It is the imperative duty of every sheriff to appoint such 
London deputy, and if he should neglect, the duty may be 
enforced by mandamus ; ( 7 ) and if any delay or prejudice 
should arise, the sheriff' will be responsible for the loss.(r) 

But it has not been decided whether the delivery of a writ 
of fieri facias to a sheriff's deputy in London, under 3 8 c 4 
W. 4, c. 42, would bind the goods, in case betwe en the time 

(m) Qu'£re, does this extend lo unli- 1 Cromp. M. & U. 382; Mansfidd v, 
qiiidaied damages P See 1 Adol. & Kllis, Breary, i Adol. & EU. 346 ; Jp/mso» v. 

2‘i'. Semble, it does not, 2 Croni. & Mee. Willis, 2 Cromp. & Mee, 428. 

150. (o) See Hill v. Salt, 2 Cromp. & Mee. 

(n) Sec post as to trials before the slic- 420. 

rift’ and under- slicrifiT, motion for new (p) Wardroper v. Richardson, 1 AdeJ. 
trial. The sheritT or imder-slierirt' may & Ellis, 75. 

nonsuit a plaintiff, 2 Cromp. A Moc. 153. (7) The King v. Sheriff of Lincolnshire, 

As to the course of proceeding, if under- K. B. 31 Jan, 1835. 

sheriff withhold his notes of trial, Metcalf (r) Brachenbury v. Laurie, 3 Dowl. 

V, Parry, 3 Dowl. 93 ; Thomas v. Edwards, 180, * 
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JURISDICTION AND PRACTICE OF SHERIFF, &C. 


theriff. 


Transfer of 
process and 
prisoners. 


CHAP' I. of such delivery in London, and the actual receipt of the 
VI. Sheiiiffs information of it by the sheriff or his deputy in the 

country, there should be a bona fide transfer of the goods ; 

and, therefore, the prudent course will be in all cases, not 
only to lodge the execution at the deputy’s office in London, 
but also to forward a copy and notice immediately to the un- 
der-sheriff in the country, or cause the deputy in London to 
do so instantly, (s) 

Notification of 3 & 4 W. 4, c. 99, s. 3, rcgulatcs the notification in the 

appointment of London Gazette of a person having been duly pricked or no- 
minated a sheriff, and the form of his warrant of appointment, 
and enables him to act as sheriff upon taking a certain oath, 
without any patent as theretofore. Section 15 requires such 
sheriff, by writing signed by him, to nominate and appoint 
some fit and proper person to be his under-sheriff, and pri- 
soners, writs and processes arc to be transferred to the new 
sheriff by the out-going sheriff’s delivering to him a true and 
correct list and account thereof under his hand, with all such 
particulars as shall be necessary to explain to the in-coming 
sheriff the several matters intended to be transferred to him ; 
and the in-coming sheriff' is thereupon to sign and give a dupli- 
cate of such list and account to the out-going sheriff, and to 
whom the same is to be a good and sufficient discharge of 
and from all prisoners therein mentioned and transferred to 
such in-coming sheriff; and in future no indenture is requisite 
for turning over or transferring prisoners or process to the 
new sheriff, nor is any writ of discharge now to be issued. 
The act also contains regulations for auditing the accounts of 
sheriffs. 

But sheriffs, being rarely practically acquainted with the 
law, and still less with the rules of evidence, do not in person 
preside on the execution of writs of inquiry, or the trial of 
issues for debts or demands not exceeding £i20; nor do they 
interfere with any of the mere practical duties of their office, 
but leave the same to be conducted by their under-sheriff 
deputy, who is expressly authorized to preside in executing 
the inquiry or writ of trial,. by 3 & 4 W. 4, c. 42, and who 
in general is or has been an attorney of experience. As the 
duties of such deputies, in the character of judges, have been 
thus of lat^ considerably increased, it behoves them to be 
better informed generally of the law than perhaps heretofore, 
and especially so of the existing rules of evidence, and one 
chapter in this work will be devoted to their assistance. 


Functions of 
sberiifs in fact 
executed by 
deputy. 


(s) Brackaibury v, Laurief 3 Dow), ICO. 
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CHAPTER II. 

Sy what authority the practice of the courts is regu- 
lated AND WHY THE REGULATIONS OUGHT TO BE STRICTLY 
OBSERVED, AND CONSEQUENCES OF DEVIATIONS, &C. 


Introductorjr o})servation8 on the 
SEVKHAL AlTTHOBITIESUponwhjcll 


the practice and pleadings of each 
Court stand 49 

2. Alteralfens introduced byl W. 4, 

e.70 67 

3, Alterations by the rules 

Trinity 'I’erin, 1831 68 

Hilary Term, 1832 h/. 

Easter Term, 1332 69 


4. Alterations by mbseque7U statutes, 
and in particular bv 2 W. 4, c, 39 id, 

5. Jlulcs founded on the Uniformity 

of Process Act, 2 W. 4, c. 39, viz. 
of Mich. T. 3 W. 4, and the sub- 
sequent rules Cl 

0. Genera! advantages resulting from 
the recent statutes and rules and 
all tlm judges conferring thereon . 65 

7. Why exact observance should be 

required, and inquiry into the dis- 
tinction between the force of stu- i 
lutes and rules 68 

8. Incoiryeuienccs from distinct ipn 

between! peremptory and directory . 72 

9. Recent rule, Michaelmas Term, 

3 W. 4, r. 10, that certain vmU- 


siom shall be deemed irregnlarUies 73 

to. Distinctions between acts void 
and voidable and those cuuirnry to 
good faith . 76 

11. Whether imperative or discre- 
tionary in Court or judge to give 
effect to an alleged irregularity . . 76 

12. Why advisable not to take 

trifling objections 77 

But knowledge of technicalities 
why essential id. 

13. Discretionary in Court or judge 

to allow costs for irregularities* . . « 80 

14. i'racticc of a Court, bow proved 82 

1.6^Sigi|jI icily in practice of supe- 
rior Court? of Law Ht 8S 

16. Summary of the ordinary pro- 
ceedings in an action id. 

17. But by irregularities proceedings 

may become coni [)lica ted 85 

18. Proceedings of less frequent oc- 
currence 86 

19. Practical proceedings peculiar to 

one Court id, 

20. Practice at law, in what respects 

dissimilar to that in Courts of 
Equity, 87 


It will be obvious that however varying the facts of each case, chap. ir. 
and consequently the pleadings in different actions describing ^oRYOMaEBVAl 
them, yet the practical mode of conducting the proceedings in tions as to 
a suit from the commencement to its determination may or g^.nerTi!,^ano 
ought in general, for the sake of certainty, to be the same ; nor authorities 
ought the practical mode of conducting a suit to be so intricate same iTfound- 
or difficult as to delay or prejudice the trial of the substantial 
question on tie merits ; and yet it has bdlen objected that such 
desirable simplicity as regards some of the modern enactments, 
especially in the W. 4, c. 39, appears to have been forgotten, (a) 


(a) It is to he feared that the Uni- 
formity of Process Act, 2 W. 4, c. 39, has 
introduced more technical trifling objec- 


tions and rules in respect of irregularities, 
than were previously known. It is really, 
distressing and prejudicial to the admi- 
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BV WHAT AUTHORITY THU 


UIAIMI. 

In r luajtrcioRv 

OrHMI VAUON.S, 


Upon w’httl au- 
thority IIk' 
practice stood 
h<*for(' flio 
tuto I W, 4, c. 
70 . 


Prartiro, liow 
Tr^nlat' <1 liy 
Htdlulco. 


Another essential matter to he ro^artlecl respecting practice is, 
that having once been settled it is better to be adhered to 
than altered on account of any sma// objection, perliaps only 
occasionally felt, nor found to be very pressingly inconvenient ; 
and, indeed, it will be found that afr?/ alteration ?n ih$ law or 
its pract/cr should be most deliberate and cautious, and not 
adopted until all its bearings and consequences shall have been 
fully ascertained and duly appreefeted. 

Before the 1 W. 4, c. 70, tlie course of proceedings in the 
superior Courts of law, as well respecting practice as plcatU 
ingi w'as r(‘gulated by one of four authorities, viz. first, by ge- 
neral statales; secondly, by express wriiten rules; thirdly, by 
prior decisions ; and fourthly, by usage. 4'he statutes in ge- 
!K‘ral c(jually applied to all those ('ourls, hut the express rules 
were made by the judges of each ( /ourt from time to time, 
and only ajjjdicd to the proeecalings in that parlieular Court ; 
and the <lecisions and usages were principally confined to 
a particailar (^ourt, although sometimes all the Courts promul- 
gated or adopttal similar rules. Such usages constitute what 
might he termed the ^'ommon law of the Court, as distinguished 
from the statutes aiidw'ritten particular rules. 

With respect to statutes, when they have been intended by 
the legislature equally to affect the practice mall the Courts, it 
w'onid seem to follow that if the intention of tlu* legislature be 
clear imd unamhigiioiis, all the jiulges of i?very Court must ne- 
cessarily adopt a similar construction ; (//) but if the language of 
an act (as in the 1 i (J. c. IT, s. 1, res|)(‘(*iing judgments as 
in case of a nonsuit,) be capable of tlitlerent constructions, then 
it may occur tllat ( ach judge, or the iniijority of each Court, 
conscientiously deciding according to his oath and deliberate 
opinion, will come to ditlerent conclusions; and hence, even 
where uniformity of j)ractice has been enjoined by the legisla- 
ture, yet it will sometimes materially differ in the three Courts, 
and which accounts for the contrariety in some decisions upon 


uistration of justice to observe, tliat upon 
a writ of capias, mere, procoss to hrh>s: a 
paitu ifUo (\ntrt, four of the must able 
judj^es sbouUi l»e efjMally tliviiied in opi* 
nion wiu'tljer in tlu* printed lil.ink l\)r (lie 
resideiue or di'.snipliun of tbe defendant 
in a euj)ius it is neee>siirv to iniwf’ ihe 
roufitv as well as town or parish ot resi- 
dence ; Bddcr V. Lctu, 1 Bing. jS'evvCas. 


; and see other eml)aras8ing tccbnica* 
lities, post. Chap. V. as to pioms. Such 
us tl)c (nnission of L in Middlesex having 
been la id fatal in (\ though not .so in 
the I'Acheijuer. 

{h) And see the opinion of Mr. Baron 
lluiiock in Brice's Gen, i’rac, 8J, 8;'), 
note 
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mattcrs^of jiracticc. (c) When the directions of a general statute 
are clear and peremptory, all the Courts and every judge arc 
alike bound to give ftdl cftect to the statute and have no dis- 
cretionary power to refuse to set aside a proceeding for irregu- 
larity wffbn it has deviated from a form prescribed by the act, 
as where there has been an omission in process in some matter 
required by the 2 W. 4, c. 39 and schedule ; though when the 
deviation is merely from a rule of the Courts independent of a 
statute, the Court may modify the regulation and permit an 
amendment on just terms, {it^ 

It can scarcely he expected tliat tlic legislatiue, com]>oscd 
principally of persons inexperienced in tlic forms and practical 
detail of the technical jirocecdings in an action at law, should 
be competent to enact u})on mere mailers of farm or the tech- 
nical parts of practice ; and accordingly until recently it u as 
always considered aclvisal)le to leave those matters entirely to 
tlio judges themselves, wlu) from their daily observations and 
long experience can best appreciate tlio expediency of any new 
measure of tliat nature. At least, a slatnto is to bo enacted 
upon such matters of practice, the same act should give the 
judges power to modif/j and alter the forms, witliouf tlie 
trouble, expense, and delay of applying to the legislature ; for 
otherwise, the judges being liound by the form prescribed by a 
statute witliout qualification, cannot promulgate a rule of tlieir 
own for remedying any resulting inconvenience, and which may 
consequently be suflcred to continue, and tiiey arc^ oliliged to 
give unqualified eftect to cv(;ry summons or motion to set aside 


(r) It will be observed Ibat M (i. 'J, 
C. 17, s. 1, 5UVS, “ Upon motion made in 
oj>en Court noUce harhify bent >x^ven 

tfirreof*) to j'ive, Svinic jud^en (uJd 

that the act rc(]oir<?d a notice of the in- 
tended motion before it was niude, whilst 
others thought that the service of the lule. 
nisi was a su/licient compliance willi th<^ 
act. See tlie contradictory decisions in 
yUioni/maus, Loft, ; Gooch v. I'corsui, 
1 Hen. Ilia. /)‘J7 ; Chessell v. Vurihi^ •■> 
'Taunt. 4cl, 'lidd,49J, 7d;> ; .Di(\, Urac. 
76; Price's Pr. SBl. Tlit* rule 60 of 
Hil, T. 1032, now orders tliat no previous 
notice of motion shall be necessary ; and 
yet, on princifile, if it bad been rerpiired, 
the giving it might have saved the costs 
of any motion or rule, by ibc plaintilVV 
iiniiiedialely olTcriug apeicmptory under- 
taking; see anolber ii-stanci^ Price's Gen, 
Piac. 84, note*. So upon the coni-truction 


of 12 G. .1, c. 29, as lo the tinio within 
which a juaiudir may cut( r an appearance 
for the tiefendnut s!at, (or in pur- 
suance of tlial statute) ; in K. IJ. ho 
ha.5 only two lerins and the xacation of 
tile second term to enter such appe.irauce, 
JiugJcii V. Jhirr, 10 Ib.n . A, (!reh!. 437; 
Imt in the Iv\ch<'quer he. has a year, 
C’(».'/v V. /t//t a, 3 'Ty r. llep. ,‘)78. Put .sec 
oJ»^ervtilioiis o.n .‘tnimunuuis 'Cmc, a. n. 
HiviO. Price’s Cien Piad. '6 1, 85 ; 8‘J, 

(-'/) /5fs/, Shirbni v. Jacob'!, b Moore «Sc 
S. 67 ; 3 Dowl. 102, 103 , S. C. ; Cooper v. 
]V(iUcr, iJ. 167, UiW. '1‘his distineliori rc- 
rniudi. us of th - oh.ieiw :,lii>a in W ilson’s 
Keporls, viz. that a Htotiuc is like a pow- 
erful tyrant mowing down all before tjim 
without discrimination, but that tlie. com- 
mon law is like a nursing parent, correct- 
ing only tlie vice^ and defects when abso- 
lutely ifcnucions. 

E 2 


CHAP. H. 

IlfTTlOnvCTOPY 

Otismv.ttioNs, 

Ac. 


Why inexpedi- 
ent (0 pn'seribe 
rules of piac- 
tic<* by 
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CHAH. II. the proceeding, on account of a deviation from statute form, 
cannot perniit an amendment; though if the form had 

merely been prescribed by a Ilule of Court they would almost 

of course permit an amendment, (c) In this respect the Uni- 
formity of Process Act, 2 W. 4, c. 39, imperatively ftquiring 
the observance of c4i?lain forms, was perhaps a less convenient 
mode of establishing any course of practice than a regulation 
left to he settled by the judges, which might from time to time, 
when found partially inconvenient, be changed at a trifling 
expense by a new rule ; an observation which will perhaps be 
found to apply to most of the enactments in that act. (f) 


By njn'fss 
iiritfcn nilt'S of 
Couil. 


With respect to the express loriticn rides of each Court for 
regulating its practice and its ancicirf vsages^ it has been de- 
clared by all the judges in the House of Lords, that 
practice of the Courts below is matter wliich belongs by law 
** to the exelustre discretion of the Court itself; it being pre- 
sumed that such practice will be controlled by a sound legal 
discretion. It is therefore left to its own government alone, 
without any appeal or w'visiuu by a superior Court. And 
thorelbre it was decided that, upon a writ of error to a supe- 
rlor C'ourt, the latter cannot proceed or found its judgment 
upon the supposed propriety or impropriety of any general 
or particular rule or order of the Court below, as a rule or 
‘‘ order lor leave to amend, although the same be returned and 
“appear to he parcel of tlie record, ’'(.g) or “ a rule or order 
“ for striking out j)leas, or granting a new trial.'* (//) And with 
reference to a decision in the Privy Council, it should seem 
(jiu\stioriablc whether a Court of Appeal can review or alter a 
Yu\i) or order of an inferior Court abroad, expelling from the 
bar of their Court a barrister, decided by the same Court (how- 
ever erroneously) to have misconducted himself. (?) And in a 
recent case it was held, that the Lord Chancellor, sitting in 
bankruptcy, has authority in any particular case to make an 
order altering the practice of tlic Court of Chancery ; and that 
if a solicitor bo committed for not obeying such order, no action 


(<■') Shiylrii v. Jaroh, 5 Mi>i)rc &r Scott, 
67, till ; a 101, S.C. ; Vrqiihart v. 

Dick, a J)oNvl. 17 ; ( ',)//(>• v. Morjn ih, id, 
ea ; Civpcr V. aDowl. 167 ; 

,S4, n. (r). 

(f ) See iu<>rr pnrtifiilarly Cliap. 

V. 

(^) Per Tiiidal, J. in JMelluh v. 
Jiichardson, 0 13in^. ; and ante, vol. ti. 

j». note (/c). " 

Q) id, XuLj OuUeu v. BUhop of BxcUr, 


10 Bar. & Cress. 584. 

(/) In re The Justices of Common Pleas 
til Antigua, 1 Knapp's K. 267 j R. v. 
Grafs hm, Cowper’s R. 339 j and Md- 
vheli's case, 2 Atk. 173 ; King v. Sothertou, 
6 East, 143; scil quecre, for it seems 
from the course of proceeding in the first 
case, that' if there had hven Just cause in 
that case, relief njighl liavc been obtained 
in the Court of Appeal. 
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can be supported against the Chancellor, and he may eliectually 
resist the same under the plea of general issue ;(/0 and the 
same principle equally applies to any order relative to practice 
made by all or one of the judges of a Court. 

Befor||the recent enactments, it was not usual for the judges 
of fill the Courts to meet and concur in (during any discordant 
practice, by a general rule to be observecWi all the Courts, but 
the judges of one Court, as occasion arose, without perliaps 
any avowed communication with those of tlie other Courts, 
from time to time made particular rules for their€)\vn Court, 
framed according to tlic best of their judgments, and in many 
cases depending on the peculiar i^^^ocess and practice of that 
Court, and intended only to be observed therein ; and we find 
that in the Common Pleas it was the special duty of the pro- 
thonotavies to draw up general rules for regulating and settling 
the practice of that Court and proceedings therein, and to 
certify to the Court in matters of practice when required ; (/) 
and although, in progress of time, the otlier Courts made rules 
somewhat similar, yet they perhaps varied in some small respect, 
and each Court alone construed and^avo effect to its jiarticular 
rules, according to what was coii^dcrt‘<hio have been the ob- 
ject and the intent of the Court at the time such rules were 
pronounced ; and, consequently, great variety and even contnij 
diction in the rules and practice of the ditterent Courts ])vci- 
vailed. These inconveniences, resulting in a great measure 
from the great varieijf of forms of 2 ^>'ocess even in similar 
cases, nothing but an express statute or /few rule could pre- 
vent ; for as we have seen no Court of Error could interpose, 
and although the .inconvenience, or even injustice, miglit be 
felt strongly, yet it was an established principle, that for the 
sake of certainty in practice, each Court should adhere to an ex- 
press rule, or even ancient usage of its own ; and even in Courts 
of Equity it was considered that a long course of practice in a 
particular Court is to be as binding as a positive rule or 
order; (w) and in the Ecclesiastical Courts it is a maxim '^'Phat 
old rules of practice, whieli arc i/i themselves cousonant to 
reason and analogy^ and which have not undergone an an- 
ikoritative alteration, ought to govern the pfactice of the 
Courts at the present day.” («) And as regards the usage of 


(/c) Dicas V, Lord Broughanit G Cur. U 
r. 2^19. 

(0 Tide), 47 ; and see Mr. Barfaillul- 
lock's observations in Price’s Prac. of all 
the Courts, p. 84-, 85, note upon tlie in- 
expediency of deputiitg to any olFicer any 


iuilucncc as regards tlie practice of the 
Courts. 

(m) Brown v. linicCt 2 Meriv. 1. 

(n) Durant v. Durant, 1 Addaiiis’s 
Rep. 114, 118, Vl'3f where see mi exam- 
ple ill practice. 


CHAP. 11. 

In luoiJUctoRY 
Obsebvationn, 
&c. 


luli’oduclion of 
general rules for 
regulating the 
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CHAP. II. 

lNTiiot>v<;ioRy 

Obsuhvationj^; 

&c. 


DisliJictioij bc- 
I wcicii a filatii- 
torv R'p.ulal.i()ii 
and a niit! of 
(.’()url» that a 
deviation f/oin 
iIm; lallvr nja_y 
bo aiijciidctl. 


the Courts, it has been held in equity, (o) that repeated deci- 
sions, forming a scries of practice, may even amount to the 
reversal of an order ;(o) and at law it has been observed, that 
the practice of the Court is the huv of tlie Court ; and in 
Bewdleijs case^ a practice of only seven years was i)J|pw^cd to 
prevail even againsJ|||} enactment in a statute, (jp) a doctrine, 
however, which it1B>uld seem cannot be sustained, at least 
when the enactment is capable only of one construction, (jf) 

Some rcienfc decisions have established an important dis- 
tinction between the peremptonj effect of a form or practice 
enjoined by a statute^ aiid one prescribed only by a rule of 
Court ; viz. tliat the former must be precisely observed, and 
that the Court will not permit antj amendment oi deviating 
process, except in cases where a statute of limitations would 
bar the remedy. But a rule of Court, (even one of the most 
modern general rules promulgated under the 14th section of 
2 W. 4, c. df), for the very purpose of thereby the better en- 
forcing that act,) is construed and enforced less rigid/;/ ihiin a 
regulation in the statute/ itself, and any deviation against 
the direction of tliat /v/t' 1iiay be amended upon payment of 
costs. (/•) It will, howev<'r, be observed, that the decisions of 
Uie judges, permitting amendments of deviations in process, 
^c. from the form prescribed by tlic Uniformity of Process 
Act, 2 W. 4 , c. dl), '' when a statute of limUations tvould other- 
wise bar the re)ned//f* sufficiently establishes that they have 
ample discrei/ouanj jurisdiction and poivcr to permit an 
amendment in even/ case, if they think proper to exercise it, 
and that their lesolution on this act, not in general to permit 


(o) ftihhiu s. Ih: i \o.iV 

(p) nriiil leu's casCf ‘J Sira. ; i P. 
AVuis. *07 j 0 jbjrr. I7j,> ; S. 

intrui!. K\i, ; ainl tbat tlorlriiif .secius to 
])rovail in Scollami, sco Tuson v, Thomas, 
fVj‘Cli'1. Vouu^;, 1W7; but sot* 1 Ulu. 
Com. 7(i, 77 ; 1 Cliit. Wry. i>9V n. 

Of) Ami soe strujijj; obsorvaiions of Mr. 
Pfai un Huljock's in IVicc's Pi ac. of all llm 
Coai'ls, Si, bo, iioU’ *, 

(r) I njahart v. Diik, r> Dow), 17; 
Shh'Icif Jacobs, !i Mooro iS; Si:oU,tJ7, bb;* 
.3 Dowl. lOC, lOo, S.C. ; ('oopO v. H'w/Arr, 
o Dow l. 167, UiB; j*or Parko, B. in Jack- 
son V. Jackson, 1 Croju]). M. & It. 

Per 'I'indal, C. J. in Shivlcii v, Jacobs, o 
Mooro A'. Scott, Oif ', a Uowl. 100 ; speak- 
ing of an indorsement under tljc general 
)uic Midi. T. .'J W, 4, “ J'hc point was 
“ discussed amonjjj us in order that an 
uniform understanding mi^Itt bo 
*' l;>, anJ it was iJ.ltniiitclu canniJcnd Mat 


non-compliance wiib a rule of ours oughi 
not to be visited v>itb Ibe same conse- 
“ ijuenccs as non-com jiliance with on act 
'* i>f puiTniment ; but that, at the same 
time, a person wlio had not observed so 
“ plain a rule, should be called upon to 
“ amend on payment of costs.’* Sed (juwre, 
fur Ihisdistinclion is rather nltribulable to 
a dillidence and reluctance on the part of 
the judges to enforce tlieir ami acts, than 
supported by sound principh, because it 
will be conceded that the necessity for 
and expediency of enforcing rules of Court 
sanctioned by all the judges, and espe- 
cially when made for the very purpose of 
enforcing an enactment, is at least as ob- 
vious as the necessity for enforcing a sta- 
tiiLe ; and it is equally as essential to en- 
force the one as the other, willi u view to 
compel certainty and uniformity in prac- 
tice. 
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any amendment, is not because the statute has absolutely 
deprived them of the power to authorize amemhnents, but 
merely because they have considered it better mi to permit 
such amendments^ in order by the refusal the better to enforce 
the deckired object of the legislature, and, in the language of 
the 14th section, the more effectually 0ius€ the act to he 
executed The Courts certainly heretSibre permitted most 
material alterations in and amendments of process, even in a 
capias in proceedings by original, (a) 

With respect to decisions^ they are either upon the con- 
struction of a statute^ or of M'hat is just and reasonable to be 
done under given circumstances, and what might be termed the 
common law. (/) It is obvious that when the intention of the 
legislature is clearly to the contrary, no current of decisions 
Can or ought to counteract that intention ;(/) but when it is 
amhiguous^ then successive uniformity of decisions is usually 
considered obligatory; and it is the maxim stare decisis, (n) 
because nihil simul inventim cst et perfectum, and it is most 
probable that the public or legal practitioners have acted 
on the faith of such decisions, and *if w)uld he inconvenient, 
without an act of parliament declaratory of the law, and pub- 
licly promulgated (long before it is to come into operation,) to 
change the course of decision, {ti) When there are conflict- 
ing decisions of a single judge against a decision in banc, the 
latter is to be preferred until overruled in banc; and when there 
arc conflicting opinions of ecpial weight, /. e. both of a single 
judge, or both in banc, then the rule seems to be to prefer the 
last (x) 

Long usage in the practice of the Courts, or of a particular 
Court, may be considered the common law of the Court ; for 
the acquiescence In constant proceedings, as well by the judges 
as its experienced officers, denotes that it is reasonable, and has 
not been found objectionable, because if it had, it would soon 
have induced an immediate change ; the judges of each Court 
have implied power to alter any inconvenient practice when 


(s) Cair V, ShaWt ? T. H. 299 ; Tabrum 
V. Tenant, t lios. & F-*ul. 481 ; Stevenson 
V. Danvers, 2 Bos. & Pul. 109 j Tidd, 
139 ; aud see cases, Tidd, 161. 

(0 1 Bla, Com. 69, 76, 77 ; 1 Chitfy^s 
Rep. 299 a. 

(n) Tusnnv. Thomas, M‘Clel. & Young, 
127 ^ hewdley's case, 1 P, Wms. 207, 


223 ; U. V. Mantffk^ Stra. 755 ; Money v* 
Leach, 3 Burr. 1755; (^omhe v. CuttUl, 3 
Bing. 163; A’ Court v. Cross, id, 33l j 
Snow w Teacock, id, 412. 

(a) Per Alderson, B. in Duncan v. 
Grant, 1 Cromp. M. & R. 334 ; 4 Tyr. 
81% S. C.; ami per Parke, H. in JaeksoH 
V. Jackson, I Cromp. M, 6c H, 439. 
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c. 70, and 2 W. 
4, c. 09, 


they think fit.(x) And it is important tliift such usage should 
^ be adhered to until expressly altered by statute or rule, 
because otherwise practitioners, relying on the known prac- 
tice, would be misled if there were any sudden unpromulgated 
change ;(//) and the same principle, indeed, weighs against any 
change, unless imperatively called for by a strong necessity, (y) 
But the supposition that any usage can prevail against an 
explicit act of parliament would be most unconstitutional ; and 
certainly, notwithstanding some dicta in favor of the doctrine, it 
cannot have weight, or at least is only applicable to statutes 
when ambiguously expressed, and ought never to fetter the 
decision of any Court. (5f) At all events, before effect should 
be given to usage, the origin and principle of the practice in 
each office should be carefully examined, for it has occurred 
that some usages or practices have originated in a highly 
censurable conreutional course of practice, fixed by officers, 
perhaps, rather for their own emolument or convenience, than 
for the benefit of tlie suitors ; {a) thus, before 1 4, c. 70, 

for the more effectual administration of justice, and whilst tlie 
Hxchequer of Pleas was a elosc Court, having only four attor- 
nies, and their sixteen . side clerks, who sat and transacted 
business in the same room in Lincoln's Inn principally, a 
conventional course of practice had obtained in the office of 
Pleas, which was on several occasions strongly reproved by the 
Court, {b) And holidays have been attempted to be esta- 
blished by some officers when called to prove a practice, which 
were invented merely to obtain personal indulgence, or extra 
fees for opening the office, even at most urgent seasons of the 
year, (c) 


The great variety and disshnilarily of process in each Court, 
whether by Original Writ or Bill of Middlesex or Latitat, or 


(а) AnU, b9., 

(y) Afitc, i)b. 

( z) Tijnm V* Thomas, M'Clcl. 6c Young, 
i97 ; Combt v. CuttiU, 3 Bing. 163 j 
A' Conn V. Cross, id, 331 j 6'mm’ v. Pca^ 
cock, id. AVZ ; Tidd’j* JVac. IiUrod. Ixxi. 
qualifying BmdUtf\ case, 1 P. Wms, 207/ 
223 ; 11, V. Mduu, 2 Stra. 763 j Money v, 
Leach, 3 Burr. 1766 j and sec observa- 
lioiis of Hullock, B« in yn Anonymous case, 
reported in Price’? Gen. Prac. 84, 85. 

(rt) Sec BulkeUy v. Smith, 1 Price’s 
Exch. Cases, and Price’s Gen. Prac. 86. 

(б) Price’s Gen. Prac, 86, In notes, rc- 
ferriug to Bulkeley v. Smith, 1 Price’s 
£xcU. Cas The conseqiteuce was, %at 
formerly, in pleading a title in the Ejt- 


cbc(jucr agaiiiit the crown, the ofliccrs, 
witli a view no doubt to emolument, in- 
sisted that every part of every deed, 
lease and release, 6cc. must be set out 
verbatim, until Mr. Justice Dampier put 
nil end to limt expensive practice. It was 
also not tbo practice to engross the plearl- 
iiigs till the record was made up, but to 
hand over tlic drafts of pleadings with the 
pleader’s marginal notes, which frequent- 
ly being only partially erased, disclosed 
to the opponent the nature of or dillicul- 
tics in his adversary’s case. Nor were 
counsel’s fees for signatures always paid, 
(c) Tidd, 9ih cd. 54 to 69, as to holi- 
days now limited. 
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in proceedings against privileged persons, prisoners, &c* in the 
Court of Kmg's Benchf or by original writ or by capias ad OneunvATiows, 
respondendum, or capias quare clausum fregit or distringasi 
or by writ of privilege by or against officers and other privi- 
leged persons in the Court of Common Blum ; or the procecd- 
ing by quo mims^ venire and distringas subpoena, and other 
process of the Court of Exchequer^ led to an infinite mrieit/ of 
regulations^ each perhaps sensible and proper at the time they 
were made^ but nevertheless creating such an accpinulation of 
varieties and nice distinctions that the most cautious practiti- 
oner could scarcely take a step in a cause with certainty of 
being accurate. (</) Formerly also the judges of each Court 
evinced perhaps too strong a partiality to the rules and practice 
of their own particular Court, which seemed to forbid improve- 
ment; and though in modern times the judges of all the Courts, 
wlien they had ascertained that the practice of one Court dif- 
fered from that of another upon any important point, met and 
consulted with the judges of such other Court, and they re- 
spectively endeavoured to assimilate their practice, and with 
that view occasionally rescinded the^r own rules and introduced 
new regulations, more conducive to^tlie* advancement of justice; 
yet still as these improvements occurred only in a few instances, 
and there was no act empowering, and in effect requiring^ the 
judges of all the Courts to meet and endeavour to concur in 
getting rid of the inconsistencies and contradictions in the 
practice of the Courts, the progress to similarity and improve- 
uieut was consequently slow and partial. 


2. But at length the statute passed on 22d July, 1830, in ses- By RECENt 
• Sion 11 G. 4. and 1 W. 4, c. 70, intituled » An Act for the 
more effectual Administration of Justice in England and Wales, demaef i W *4 
was enacted; and secton 11 enacts, that in all cases relating to c. 7o, 9 * 11 , for 
the practice of any of the Courts of King’s Bench, Common 
Pleas, or Exchequer, in matters over which the said Courts the practice, di- 
have a co?mnon jurisdiction, (e) or of or relating to the practice judgef ofail the 
of the Court of Error therein before mentioned, it shall be Courts to make 
lawfulif) for the judges of the said Courts .Jointly, or *’«*^»* 

eight or more of them, including the chiefs of each Court, to 

make general rules and orders for regulating proceedings of 
— — — -■ 

(d) Sec observations, 1 Tyr, Rep. 21 a. of Process Act, 2 W. 4, c, 39, s. 14, is 

(e) See construction of these \vord» peremptory upon the judges, yet the pre» 

in H. V. Wrightf I Adol. El. 442, and cise rules are entirely in their discrc- 
a»fe, 2S. tioa. The terms of 3 oc 4 W. 4, c, 42, s. 

(/) It will be observed that the terms ijll to pUadweSf are that the judges 
of thii enactment arc onlj' permissive not shail and mapf 
imperative, and although the tJniformity 
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CHAP. TI. all the said Courts ; which said rules and orders so made shall 
obierped in all the said Courts^ and no general rule or order 
lipt Ee. regarding such matters shall be made in any manner except as 
aforesaid/^ This enactment, it will be observed, authorized 
and impliedly required, but without enjoining the judges of 
the three Courts to meet, and a majority, includir^ the three 
chiefs, to concur in making general rulei^^t practice to bind all 
the Courts. But as it contains no prohibition against each 
Court making distinct rules for itself, it is clear that the juris- 
diction to make 2}orticular rules contiiiues, provided they do 
not militate against a general rule made under the authority 
given by the act ; and accordingly the Court of King’s Bencb(/) 
and Court of Exchequer(g) and the Court of Common Pleas (A) 
have made particular rules relative to certain proceedings in 
each of those Courts. 


3. Ofwrui nihs 3, The judges did not make any general rules in pursuance of 
T. authority until Trinity term, 18^1, wjien a few rules were 

promulgated, relating as well to tlie forms of Declarations and 
Particulars of Demand as the Practice in all the Courts, and 
in these fourteen judges 'cohcurred. (i) Those rules, in order 
that practitioners might have ample notice, concluded with a 
declaration that they should not take effect until the first day 
of Michaelmas term, A.n. 1831, excepting one rule relating to 
the service of declarations in ejectment, which took effect from 
the 25th day of October in that year. 

Uielconl^ judges of the three Courts again in Hilary term, 

Term, 1832, under the authority of the same act, 1 1 G. 4 and 1 W. 

4, c. 70, s. 11, concurred in promulgating one hundred and 
seventeen important other new rules, the recited object of which 
was to assimilate and render uniform the practice of all the 
Courts, and certainly have so operated to a great extent ; and 
the last seven and some others contain entirely new and very 
important alterations, and very extensively affected and im- 
proved the practice of all the Courts, especially in expediting 
the proceedings in an action, and rendering them much less 
expensive; and those rules commenced in operation on the 1st 
day of the following, Easter * term, viz., on 15th April, a.d. 
1832. (A) 

’ (/) Rule M. T. 3 W!4, K. B., bUtan* attornics to practise therein and the 
nulled by 3 & 4 W' 4, c. 4^^, s. 1 , transfer of businss from the \yelsli Courts, 

{g) KuU'S of Exchequer, a.d. (h) Rules C. P. M. T, 1833 and flil. 
1830, M. T. 1 W. 4, 1 Cminp. & J, T. 1834 and Trin. T. 1834; see Bing* 
270 to 285 ; 1 Tyr, R. 154 to 156. But Imni’s New Cas. vol. i. 242. 
note that section 10 of the act iroplicdij^ (i). See Rules, Triu, T. 1 W. 4, a,i>. 
required the judges of the Cou,-t of Ex- 1831, past, Appendix, 
chequer to make particular rules for that (k) See the Rules at length, post, Ap- 
Court in consequence of the admission of pendix. 
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All the judges again concuvred in promulgating another 
general vulei though of less general importancei in Easter 
term, 1832, founded on the same act, 1 W.4, c.70, s, 11, or- 
dering that the days between Thursday next before, and the 
Wednesday next after Easter day, (viz., from the day before 
Good Eriday until the day after Easter Tuesday,) should not 
be reckoned or iucli|||ed in any rules or notices, or other pro- 
ceedings, except notices of trial and notices of inquiry, in any 
Court of law at Westminster. And a similar regulation is to 
be found in the 11th section of 2 W. 4, c. 39. It is essential 
to observe, that these rules of Hilary term, 1832, and indeed 
many other rules promulgated before the Uniformity of Process 
Act, (2 W. 4, c. 39,) must he examined and acted upon with 
great catilion, because it will be found that many of them have 
been by that act or by subsequent rules expressly or virtually 
annulled. 

4. Other extensive alterations in the Practice and Pleadings 
of the Courts, cither general or particular, were introduced 
by subsequent statutes, viz. by 1 W. 4, c. 3, (passed 23d De- 
cember, 1830,) for amending the aiTmiyis^ration of justice, and 
especially in altering the commencement and termination of the 
terms, and in fixing the before moveable terms of Easter and 
Trinity; and by 1 W. 4, c. 7, (passed Jlth March, 1831,) re- 
lating principally to expediting executions in vacations imme- 
diately after a trial; and by 1 W. 4, c. 21, (passed 30th March, 
1831,) improving the proceedings in prohibition and mandamus; 
and by 1 W. 4, c. 22, (passed on the same day,) authorizing the 
examination of witnesses upon commission or interrogatories ; 
and by 1 8c 2 W. 4, c. 68, affording relief upon motion in Courts 
of law, in case of adverse claims, and called the Interpleader Act, 
But as regards the general process and practice of the Courts, 
the principal enactments have been in 2 W. 4, c. 39, (passed 
23d May, 1832,) called the Uniformity of Process Act, (/) and 
the rules promulgated under the 14th section thereof of 2d 
November, 1832; also by the 2 & 3 W. 4, c. 71, passed 1st 
August, 1832, for limiting prescriptions; and by 2 & 3 W, 4, 
c. 100, limiting moduses and clkims foi\tith€is;r*and by 3 & 4, 
W. 4, c. 27, passed 24th July, 1833, relating to^ real propertyj 
and limiting claims and abolishing real actions and all mixed 
actions, excepting ejectment, dower and quare iiiipedit. The 

(0 'riie act 4 & 5 \V. 4, c. 62, for provenient thin and some other of tlws 
nnu-nding the Practice of the Court of recent acts for improving the adminUtra* 
( 'oaunoii Plt*as at Lancaster, will be found tion of josticc. 
a lucid and u*^cful consolidation and im* 


CHAP. 11. 

BbV Kite ENT 

Acte akh 
UuLmE. 

General rule 
tlicroou of 
Kttstcr term, 

2 vyr.4, 


4. Knumcratioii 
of the subiC' 
quent slatutcf 
for improving 
the practice, 
plead ingif and 
ovidetice in the 
Courts. 



60 


BY WHAT AUTHORITY THE 


CHAP. II. 
By Rbcunt 
Acts an» 
UvtEs. 


The Uniformity 
ol’ Process Act, 
H Will. 4. c. 39, 
in fmrticiilur, 
and amended by 
3 and 4 Will, 4, 
C. 67. 


3 8c 4 W. 4, c. 74, abolishes fines and recoveries, and substitutes 
more simple modes of assurance, and introducing in that re- 
spect a new course of practice in the Court of Common 
Pleas, (m) The 3 8c 4 W. 4, c. 42, passed 14th August, 1833, 
called the Law Amendment Act, contains the most numerous 
and extensive improvements. The 3 & 4 W. 4, c. 67, was 
passed on 28th August, 1833, for the Wncndment of the Unir 
formity of Process Act. The 4 & 5 W. 4, c. 39, gives costs 
in actions of quarc impedit; and the 4 & 5 W. 4, c. 82, for 
altering the 2 & 3 W. 4, c. 100, limits suits for tithes, and 
authorizes the Courts to stay proceedings therein upon pay- 
ment of costs. All these enactments of o, practical nature will 
be found arranged in their natural order in the following pages; 
but it is expedient here to notice those enactments as apply 
to the practice of the Courts hi general, and particularly 
those upon which certain general rides have been and may 
continue to be promulgated, together w ith the most important 
of those rules. 

To put an end to the ^fplcxHy and frequent errors occa- 
sioned by the great vattdty of process antecedently in use, the 
2 Will. 4, c. 39, s, 1, (passed 23d May, 1832,) after reciting 
that the process for the commencement of personal actions in 
his majesty’s superior Courts of Law at Westminster, is by 
reason of its great variety and muUipllcUij very inconvenient 
in practice, then prescribes onlyjfire? new forms of writ (set forth 
in the schedule) and in substance applicable to every case that 
in a personal action can arise, and one of which is to be im- 
peratively adopted in all those Courts, and also regulates the 
course of proceeding thereon, and which will presently form 
the subject of a distinct chapter ; and as if the general powers 
given by 1 Will. 4, c. 70. s. 11, were inadequate, the same act, 
section 14, repeats and enacts that it shall and may be lawful 
to and for the judges of the said Courts, and they are hereby 
required, {n) from time to time to make all such general rules 
and orders for the effectual execution of this act, and of the 
intention and object hereof, ^ and for fixing the costs to be 
allowed for and in respect of the matters herein contained, and 
the performance thereof, as in their judgment shall be deemed 


(m) See Rules of C. P. M, T. 1833 ; («) The statute 1 Will. 4, c. 78, s. 11, 

and Rules Hilary, 1834, Appemlb, docs not contain these enjoining terras ; 

cspedally as to acknowledgment of deeds ace ante, 57, note (/ ), 

by married women. 
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necessary and proper ; and for that purpose to meet as soon as 
conveniently may be after the passing hereof.” And section 15 
enacts, that it shall be lawful in term time for the Court out 
of which any writ issued by authority of this act, or any writ 
of capias ad satisfaciendum, fieri facias, or elegit shall have 
issued, to make rules ; and also for any judge of either of the 
said Courts in vacatibn to make orders /or the return of any 
such writ ; and every such order shall be of the same force and 
effect as a rule of Court made for the like purpose : provided 
always, that no attachment shall issue for disobedience thereof 
until the same shall have been made a rule of Court.” This 
latter enactment was to enforce the immediate return of what 
had been done by virtue of enumerated writs, so as to avoid 
unnecessary delay on the part of the officer whose duty it was 
promptly to execute it. (o) The 18th section of the same act 
also empowers the judges of each of the said Courts to make 
such rules and orders for the government and conduct of the 
ministers and officers of their respective Courts, in and relating 
to the distribution and performance of the duties and business 
to be done and performed in the execution of that act, as such 
judges may think fit and reasonable ; bat4t is provided that no 
additional charge shall be thereby imposed on the suitors. 

It is necessary constantly to keep in view that the enactments 
in the Uniformity of Process Act and the subsequent acts, and 
the rules made in virtue thereof, merely relate to and affect the 
process and pleadings in personal actions, and do not in any 
respect affect real or mixed actions, such as ejectment^ either as 
respects the process or pleadings, and which are therefore 
still governed by antecedent enactments and rules, (p) 

5. In pursuance of the 3 W. 4, c. 39, s. 14, all the judges in 
Mich. T. following (viz. on 2d November, 1832,) promulgated 
several rules relating to the new processes, requiring each to 
contain all and no more than the names of the defendants to be 
afterwards declared against, prescribing the fees to be charged 
for signing and sealing si^ process, and for entering ap* 
pearances and certain indoWements on writs of summons and 
capias, and the forms of alias writs of summons kCA capias, and 

providesihat every writ of distringas may contain a non omittas 
: — — — « 

(o) And see the Rules of Court to Harries v. JRoe, 2 Moo. & S. 619; Tidd’s 

enforce this enactment ; Rule Hil. T. 2 W. Supp. 1^2, 196, but afterwards settled per 
4, Hill and 12th rules. Rule Mich. T, Parfec, B, Bos dcm. v.Kue, Cromp. 
3 Will. 4; Rule Hil. Will. 4, post, M. & R. 19; Doe dem. Fry v. Roe, 3 
of mesne process in general. Moo< & Sc. 376, 

(p) This was doulAed ; see Doe dem. 
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CHAP. It clause without the payment of any additional fee; and then 
contains the most important order, that any omisaion in a writ 
or copy, or any indorsement thereon, of matter prescribed by 
2 W. 4, c. 39, shall not render the process void but merely 
irregular^ to be set aside by the Court or judge on application 
for that purpose. The same rules then order when a plaintiff 
may declare, and the consequences of a sheriff not obeying a 
judge's order for the return of any writ in vacation, and re- 
quires the supposed plaintiff's attorney to declare whether the 
writ was issued with his authority ; and then prescribes how 
declarations shall be entitled and how they shall commence and 
conclude, and then by distinct rules prescribes the requisites 
and forms of writs to be issued into the counties palatine, and 
indorsements thereon. 


General Rules 
thereon of Uil. 

T. 1833, 


In Hilary T. 3 Will. 4, 1833, another rule was pronounced, 
giving effect to the latter part of section 14 of 2 Will. 4, c. 39, 
where a rule or order has been made for returning process. 


— and of Trin. 
T. 1833. 


In the following Trinity^f. 3 Will. 4, 1833, another rule was 
promulgated under the •same act, rendering it imperative to 
declare against a prisoner before the end of the term next after 
the arrest or detainer, or render and notice thereof, and that 
otherwise the defendant should be discharged upon entering 
an appearance in the form required by the act, unless further 
time to declare has been given by rule of Court or a judge’s 
order ; also that the time for a prisoner s pleading shall be the 
same as where a defendant is not in custody ; also regulating 
the time for the bail to render after service of process against 
them, and as to the payment of the costs of proceedings against 
bail. 


T Again, all the judges under the powers to make rules given 
1834 , partly as Well by the 11 Geo. 4 and I Will. 4, c. 70, s. 11, as the 
Tw.Vily' ^ Will. 4, c. 39, s. 14, by rules of Hil. T. 4 Will. 4, a. d. 1834, 
2 Will. 4. c. 39, relating to jjrflclice, introduced nj^erous miscellaneous orders 
partly under materially affecting various stages* a cause, and which will be 
Sami 4 Will. 4, found dispersed in proper order throughout the following 
' ‘ work; and also prescribing certain rules and forms calculated 

to save mucl\ expense in evidence, (j) 


The 3 and 4 
Will. 4. c. 4«, 
s. 1, and rules 
thereon relative 
to pkadiug. 


Although the rule of Trin. T. 1 Will. 4, a. d. 1831, and 
Ilil. T. 2 Will. 4, Reg. IV. certainly suppos^ that the 1 Will. 
4, c. 70, s. 11, had authorized the judges to make rules not 

{q) Post, Appendix. 
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only respecting practice but also pleading ; (r) yet, for greater 
caution, especially when introducing many extensive and im^ A«Tt A«a 
portant alterations, it was deemed expedient to enact the 3 & 4> 

Will 4, c, 42, which not only in itself contains very important 
changes in the law, but also gives authority to the judges, in 
section 1, to make rules for alfenng pleadings md forms 
entry and allowance of costSy but not so as to affect the right 
to plead the general issue, when authorized by any particular 
statute ; and section 15 authorizes the judges to make regula* 
tions as to the admission of written documents ; and section 23 
to make amendments during a trial in the pleadings in cases of 
variance ; and by section 24, power is given by consent to state 
a special case before trial. Thus the first section expressly 
authorizes the judges from time to time, within five years, to 
make rules for alterations in the mode of pleadings of enterings 
and transcribing pleadings^ judgments^ and other proceedings 
at law, and as to the payment of costs ; such rules, orders and 
regulations nevertheless to be laid before parliament a specified 
time (viz., six weeks,) before they are to begin to operate. The 
18th and 23d sections extend the powers of the judge or sheriff 
in amending the record to all cases • ef* a ariance appearing 
during a trial. 

In virtue of this enactment authorizing rules to alter the General Ruiet 
mode of jdeading and the forms of entries^ &c., the judges pleadings * 
unanimously, in Ilil. T. 1834, promulgated numerous rules of , 

. . . 1 /»> , , , record, founded 

very great importance in practical etiect as regards plead-- on 3 and 4 

mgs in personal actions, 1st. Requiring declarations and all 4, c. 43, 

other pleadings to be entitled of the day, month and year when 

pleaded, and which is to be observed in all subsequent entries ; 

2dly, That no entry of continuances by way of imparlance, 8cc., 

shall be entered ; subject, however, to certain exceptions ; 

3dly, That judgment shall be entered of the day when signed; 

4thly. That there shall be no entry on record of warrants of 

attorney to sue, &c. ; 5thly. That several counts upon the same 

cause of action, md several pleas, avowries, or cognizances, on 

the same ground of defence, shall not be allowed; and then gives 

instances when or not two or more counts or plk!(j^ &c., shall 

be admisfsible, and declares that such examples shall only be 

received as instances of the application of th€ mips to which 

they relate, and that the principles contained in the rules are 

(r) It may be important to keep tiiia cessily for laying the same before psN 
power in view, as the judges might make liamcnt, under the 3 aud 4 Will, 4, c. 4f, • 
rules respecting pleading without Uie ne- s. 1« Semble* 
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not to be considered as restricted by such examples. The 6th 
and 7th rules were intended rigidly and ivithout exception, 
other than therein expressed, to enforce the observance of the 
fifth rule, it having been anticipated that if, even by leave of the 
Court or a judge, the introduction of several varying counts 
upon the same cause of action were in any case admissible, 
there would be no limit to incessant applications, and the 
principle of the rule w^ouldsoon become obsolete in practice, (.v) 
The 8th rule, keeping in view the same object of avoiding un- 
necessary statement and repetition, declares that the statement 
of venue in the margin shall suffice, and that no venue shall be 
stated in the body of the declaration, or any subsequent plead- 
ing, except where local description is requisite. There are 
then a great many rules as well respecting pleading in general 
as pleading in particular actions, and some forms are-prescribed 
as well of pleadings as of issues, nisi prius records, judgments 
and issues to be tried before the sheriff, writs of trial and 
indorsements thereon of a verdict or a nonsuit. All these rules 
of constant importance in practice it will be essential in the 
following pages more fully^to consider in proper order. 

6. These several recent express enactments have themselves 
in many respects materially improved the practice, and the rules 
already promulgated have most extensively so operated ; and 
as the 1 W. 4, c. 70, s. 11, the 2 W. 4, c. 39, s. 14, and the 3 & 
4W. 4, c. 43, s. 11, enable, and as it would seem, impliedly 
require the judges from time to time, wlien they tliink it ne- 
cessary, to make new rules as well respecting practice as 
pleadings until the expiration of five years, it may be antici- 
pated, that before the expiration of that time whatever may 
still be found objectionable either in practice or pleading will 
be cfl'cctually altered. 

Although these exertions of the legislature and the judges 
have greatly improved the practice of the Courts, the ma- 
chinery of that practice, and the proceedings in bringing an ac- 
tion to trial are still too much subject to technical objections, and 
there arc 'differed to continue some diversities in the practice 
of the three principal Courts, (^) and it might be desirable tliat a 
new general^and comprehensive code should be rendered impera- 

(s) I have the highest authority for Croiup. & IMee. 338 , 33S> ; SfainUmd v, 

stating that such was the object of the OgUt 3Dowl. Mayfield v. JDavimn, 
rules. 10 15. & C, ^^23, 

(t) Sec pohtf Bourne v. Walker, 2 
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tivc, anti that all previous enactments and rules should be 
annulled ; and as the process returnable in all the Courts has 
been now rendered uniform, it would be desirable that, instead 
of separate offices for each Court, from whence the proceed- 
ings issue and chamber business is transacted, there should be 
only one general office, from and out of which all writs and 
•business of the same nature should be issued or transacted, 
without I’egard to the Court in which the writ (now to be the 
same in each Court) is to be returnable, by which means much 
expense in keeping up separate establishments for each Court 
would be saved, and there would be greater probability of an 
uniform practice prevailing. At the same time taking care not 
to subtract from the number of officers attendant on 

each of the Courts, or essential even for supporting due de- 
corum or proper dignity, (w) 

6. Since these several enactments and rules the antecedent 6. The general 
practice, especially all rules antecedent to 2 W. 4, c. 39, must u,rrem^ 
be considered and applied with great caution, because, ' 

although there may not have beeji* any express alteration ot judges amjw- 
the antecedent practice, yet a change or modification may 
under circumstaiiceji be implied; thus, although the general tions in practice 
rule of II. T. 4, c.. 9 1', expressly directed that no bail- 
bond should be put in suit until after the expiration of four 
days, exclusive from the a[)pearance day of the process, viz. 
in effect in London or Middlesex twelve days after the return 
day, it was held, that as the Uniformity of Process Act, ^ W. 4, 
c. 39, schedule No. 4, requires the defendant to put in bail 
within eight days after arrest, the above rule was thereby vir- 
tually annullcd.(a) So, on the other hand, unless it be manifest 
that a repeal of prior practice was intended, it may continue 


CHAP. II. 
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(//) It will be observed, that as re- 
spects different officers and offices for tak- 
ing cos(s ill the o 4 W, 4, c. 4^, s. 
the legislature liave sufiposccJ that either 
of the iJirec oflicers is as competent as 
the otlicr. It will be observed that writs, 
w hether issued in King's Bench or Com- 
mon Fleas, are alike sealed at the same, 
oflicc, viz. the Seal Office in Inner I eni- 
plo Lane ; and why should not pro- 
cess out of the Exchequer be also sealed 
there? and wh^- should not all process of 
the same nature in all cases be transacted 
at o/ic general office? (sec Price’s Gen. 
Practice, 3'refuce, vi.) wliicb would not 
only avoid the expense of several e.sta- 
blishmeiits, but, also the vf^iulion in 
practice, and even in fee.s, in which there 

VOL. III. 


is some dilfercnce., (Price’s Prac. 26, 27.) 
But the difficulty would be in annuliiiig 
vc.sted rights and interests in certain pub- 
lic offices witliunt an adequate fund to 
purchase the value of the pennanant in- 
terests in each office. Otlier objections 
have been made against the Uniformity 
of* Process Act, 2 ^9, requiring 

so much particularity in process, and 
giving rise to so iimny trifling objections 
in respect of irregularities in process, and 
which will be considered iq the fifth chap- 
ter, 

(r) Ilitlary v. Jlotcfes and others, 5 IL 

Adol. 460 ; and S. F, Alston v. Under- 
shill, ;5T\t. 427j 1 (.’romp. & Mee. 492, 
S.C. ; Woosnam v. Fryce, 'Eyr. .‘37 fi. 


F 
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CHAP. II. as an appendage to the new law, as in the instance of the 
right of a defendant under the 43 G. 3, c. 43, s. S, to deposit 
PnisiNT with the sheriff the sum sworn to, and £10 to cover costs, 

instead of giving a bail-bond, such right and practice, 

though not noticed in the Uniformity of Process Act, 3 W, 4, 
c. 39, still continues as an implied appendage of that act. (y) 
Again, we have seen that irregularities and other matters, 
which formerly must have been decided upon in banc^ may 
now either expressly or impliedly be decided upon by a single 
Judge, in consequence of the recent acts, and of the rule M. T. 
3 W. 4, having authorized so many proceedings in a cause to 
be taken in vacation or before a judge ; and on tlmt ground 
it has been considered by Tindal, C. J, and Bayley, B. that 
a single judge at chambers impliedly has power upon summons 
and order to award costs ;( 2 ) and for this reason the former rule, 
that if an act of parliament give to the Court only power over 
a matter, a judge at chambers has no jurisdiction over it,(«) 
will not always apply, especially when the matter has arisen in 
the vacation, (h) And, it should seem, that whenever an old 
rule of practice would be inconsistent, even in part, with a more 
recent rule, and contrary to the spirit of the new enactment or 
rule for assimilating or rendering uniform ij|^e practice of the 
Courts, then there may be strong ground for considering such 
ancient rule impliedly abrogated ; thus in a recent case, even 
in ejectment, an ancient proceeding in the Court of Exchequer, 
termed a subpoena solvas, was decided by that Court to be no 
longer necessary, in consequence of the implied alteratbn in 
the practice of the Court, (c) But still, however desirable an 
assimilation of the practice of all the three superior Courts may 
be, it must not be supposed that there is any virtual change in 
the practice of a pariictdar Court varying from the practice 
in the other Courts, unless actually so expressed, or some vir- 
tual general abolition of the prior practice, as in the instance 
just referred to. And,. therefore, in a recent case the Court of 
Exchequer declared, that as there was not in that Court any 
rule as in King’s Bench requiring an affidavit of merits, or 
stating on whose behalf the motion was made, in support of 


(j/) Pt*i' Littledulc, J. iu Gtach v, Cop- 
p/w, 3 Dowl, 79. 

(s) Ante, Prescott v. Hoc, 

9 Bing. 104. N.B. The case in 2 Barn. 
& Adol. I Dowl. P. C.52, to the 
contrary, was decided before the Uni- 
formity of Process Act ; and Lord Ten- 
torderj even there intimated that it might 
he found that the judge had the power. 


(a) Jones v. Fitzaddams, 2 Dowl, P. C. 
11 Ij Shaw V, lioberts, id. 25; Ex parte 
Owen, 1 Dowl. P. C. 511 ; Arcli, Prac. 
K.B, by T. Chit, page 12, 4th ed. 1834 ; 
and Bagl. Prac. p. 14 ; ante, 29. 

(b) Ante, 24, 29.- 

(c) Doe d. Fry v. Fry, 2 Cromp. A 
Mee. 284; if>oe d. Floyd v. Roe, 4 Tyr. 
Rep, 85, 
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an application to stay proceedings on a bail-bond, the pro- 
ceedings should be stayed without such affidavit, and this even 
prospectively, as soon as bail above should have been i>erfecte(l, 
although in the King's Bench in general the bail must have 
been perfected before any such motion can be made, (d) 

* It is certainly to be regretted that there are still a few in- A few iiKstaiicc.s 
stances in which the practice of the three Courts materially 
differs, and this even in giving effect to a statute. Thus very time Courts 
recentl^and still under the 12 Geo. 1, c. 29, a plaintiff in tlie u,ui U,ue sug- 
King’s^ench has only iwo terms and a vacation to enter rations to 

I T/.! ll‘c 

an appearance for the defendant sec. stat.(c}, whilst in the laritj,. 
Exchequer the plaintiff is allowed /b«^r terms or a ^ear for that 
purpose. ( /') And we have seen, that in the Exchequer one 
motion only is required in making a judge's order a rule of 
Court, and for an attachment for its disobedience, whilst in 
King s Bench two motions are still required ; (g) and in King’a 
Bench an affidavit of merits is essential in support of a motion 
to stay proceedings on a bail-bond, but is not required in the 
Exchequer, (A) and many other instances of varying practice 
might be adduced. These contrary detnsfons are in a great 
measure attributable to the Courts having consulted their offi- 
cers as to the practice in fact^ instead of consulting the terms 
of the enactment or its principle. (?) It would be desirable if 
all the differences were noted from time to time, and there 
were an occasional meeting of all the judges, when new^ decla- 
ratory rules might be pronounced according to the opinion of 
the majority, including always the chiefs, and thereby for the 
future settling all differences. 

Formerly, when there were distinct and frequently dissimilar Conscquenci s 
rules for each Court, it was rarely the practice of the judges efitil ciulfclm 
of one Court to confer with those of another; but since the teninguiih 
Uniformity of Process Act, 2 W. 4, c. 39, it is an established Couru ^ another 
general principle that it is of importance to observe a similarity 
of practice in all the three superior Courts; and it is hence the 
practice for the judges of one Court, before they decide upon 
a question of general practice, arising upon a rocent general 


CUAIMI. 
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TlONS OF 
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pRACl'fCB, 


(<7) Bourtie v. Walker, 2 Crump. &c 
Moo. 

(e) Bridges V. Burn, 10 B. & C. 

(7 ) Co(;k V. Allen, a Tyr, Rep. 378. 
But sec observiilioDS of fluljock, B. iu 
Price’s Gen. Prac. 84, 85, post, 82, n. (0* 
(g) llowcll V. Butted, 2 Cronip. ix. 


Mec, 339 ; Slcinland v. Ogie, a Dow). 99. 

(A) Bourne v. Walker, 2 Croiup. &c 
Mec. ass ; but see Rex v. Middlesex, 3 
Dowl. 1 94. 

(i) Per Hullock, B. in an anonymous 
case, Price’s Ccn. Pruc. 84,85 ; and ante, 
28. 


V Q. 
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CHAP. IT. act or a general rule, and when there is a supposed difficulty 
^ TroNs o/ or contrary decision, ^Ho confer with the other judges, in order 
^rniM NT to secure an uniformity of practice and hence it will be 
found that the inconvenience of conflicting decisions will in 
future rarely exist, at least for any considerable time, and that 
due exertion in bringing to the knowledge of cither Court 
such contrary decisions, will soon lead to the best general 
settlement of the point. 

7. Why an exact 7. Individuals, who are not aware of or have not sufficiently 
appreciated the advantages resulting from the exact aifd con- 

ticc. is or should stant obscrvance of prescribed rules and forms, naturally com- 
plain of and condemn all technicalities independent of the sub- 
stantial merits to be tried, and unquestionably that course of 
practice and of forms would be the best that would be found 
less subject to error or irregularity, arising even from negli- 
gence, since it is always to be regretted that suitors should be 
delayed or put to expense by tlie default of their legal agent. 
In this view tlie new system of practice, with the numerous 
particulars cither in the body of the writ or the indorsement, 
perempiorilff to be •observed at the peril either (as 

by rule Michaelmas term, 1832,) or impliedly, of the proceeding 
being set aside for irregtdarify, thereby occasioning a great 
increase of trivial objections, has been objected to by some as 
injudicious; and certainly it would be desirable if practicable 
to i)rescribc a form of proceeding sufficiently intelligible to 
a defendant of wdiat he is required to observe, but at the same 
time susceptible of the fewest (if any) formal objections, and 
moreover taking away the temptation to object, by depriving 
the party objecting of any costs, unless it appear that the de- 
fendant has really been misled by the defect complained of. 
But whilst the present system stands unrepealed, the Courts in 
lianc and iho judges individually have only one straightforw ard 
course to pursue, viz., when a prescribed proceeding lias not 
been observed, to treat the same, when called upon to do so, 
as IX fatal irregularity. And it must be espccially\ept in view 
that the judges, so far from desiring to punish practitioners 
for deviations. from practice •they ought to pursue, have by 
their rule of Michaelmas term, 3 W. 4, r. 10, endeavoured to 
mitigate or lesseai the ill consequences of deviations from the 
forms prescribed by the legislature, by declaring under the 

(fv) See inslancos Nacalpine v. PnwlcSf 212 j Piciup v. Tl'AarUcuj, 2 Cr, Sc M, 
3 'J'yr. 87 2 i Ut x v. Price, 2 CVonj. & Al. 406. 
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authority of 2 W. 4, c. 39, s. 14, that such deviations shall 
only constitute irregularities ^ and not render the process void; 
so that if in truth the modern forms are more full of techni- 
calities then is essential, the defect in the system is attributable 
to the legislature and not to the judges. In general it will be 
found that most judges, when they have a discretionar// power 
to prevent the mistake of the practitioner becoming injurious to 
the suitoiS wdll exercise that power liberally, by allowing an 
amendment on payment of costs, to be borne by the practiti- 
oner guilty of the blunder; but it must be admitted, tliat 
unfortunately no amendment of mesue process is now' permitted, 
and that sometimes it has occurred that even the most eminent 
judges have, for the sake of rigidly enforcing a particular sta- 
tute or practice, refused an amendment, which might and ought 
to have been admitted. (/) 


CHAP. n. 

CoNSIDtUA- 
TIDNS OF 

PuEsr.NT 
Pil Acricr,. 


AVitli respect to the necessity of enforcing a strict observance 
of prescribed forms, the observations of Kyre, C, J., relative 
to pleadings, are in this respect forcible and apposite, viz., 
‘‘ inJlnUc miscduef has been produticed by the faeiliiy of the 
i 'ourts, in overlooking errors In i/icrehy encouraging 

‘‘ carelessness and plaeing ignorance too much upon a footing 
'wilh knowledge i\m) or as the expression has since been, 
the permitting deviation from prescribed rules, would be a 
bon/tty on ne^igefice. in) So as regards the deviations, how- 
ever small, from the forms of process prescribed by the Ubi- 
Ibrmity of Process Act, 2 VY, 4, c. 39, even in e.ises where it is 
impossible that the defendant can have been misled, they are 
now deemed and treated as fatal, if objected to in due time 
and manner, and neither the Court nor the judge can, con- 
sistently, refuse to give full effect to the objection, (o) Thus 
in a late case, w here the copy of a bailable capias had been dfe- 
livered to the defendant, as in pursuance of 2 W. i, c. 39, s. 4, 
but which left a blank for the day of the montli, when tlie 
writ was supposed to have been issued, and w'as dated in the 
ninth year of William the Fourth instead of the third year, 
the Court refused to make absolute a rule for amending such 
copy^ and made absolute a cross rule for di^tjiavging tiie de- 
fendant out of custody; because, as observed by Tindal, C. J., 


(l) An/e, 43; Jeff v. Orivl, 4 Cur. & 
P. ; iVWvcr V. Ade, 1 i)owl. 643. 

(?//) ]*( r Eyre, Cli. J., in Morgan v. 
Stogent, 1 Jioh. ta i*ul. i>9. 

(u) IVr Lil. l.iy udlmrst, In Hex v. 
Cutvert, ^ Croinp. ^ 

{*>) Sec jmt, V., diopter on IVoccfe'j. 


Tilt* Rule Mich. T. 1B32, r. 10, fouixiod on 
TJniformit^Act* 'Z \V. 4, c. 39, ex^Jrc^J>ly 
provides trot any ouiivsiuu in tlie body of 
process or in iiKloisi'inents prescribed by 
ihiit act, shall be an irreguinritij and 
ground of appliealion to the Court or a 
judge i'> set the same abide. 
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the statutory regulation impliedly rendered an arrest ineom- 
plete, unless a copy of the writ were forthwith delivered to 
the defendant, and here the paper delivered was not a copy; 
and that if the judges were to relax in the construction of the 
word copy^ motions might be made to amend, when the in- 
formation intended to be given to the defendant would come 
too late.’^(/?) So in another case, where the copy of a bail- 
able capias stated the writ to have been directed to the Sheriff^ 
of Middc^ca, omitting the the full Court of King’s Bench 
discharged the defendant out of custody, (^) and Lord Den- 
man, C. J., said, if either the sound or the sense be varied by 
the deviation from the prescribed form, the copy is not to be 
considered a true copy^ and though the Court do not like such 
minute objections, still if they were to say that the taking away 
one letter was immaterial, then two would be omitted, and then 
three, and then four, so that at last the rule would be entirely 
lost sight of;(//) and where the writ having been directed to 
the Sheriff? of London, the copy delivered to the defendant 
described the writ as directed to the shcri^', omitting the s, 
the Court discharged the defendant upon entering a common 
appearance, (r) saying, is better to adhere to general rules, 
capable of application in all cases, than to raise an argument 
on every imperfection in a copy;(r) we do not say that the 
omission of a single letter will in every case be a conclusive 
objection to the sufficiency of the copy; but here, according to 
the copy, the writ is directed to the Sheriff of London, and w^e 
know that tbeje are two sherifFs,”(r) So where in a writ of 
summons, after having once set forth the Christian and surname 
of the plaintiff, it was stated that the plainliff'' (instead of 
repeating the Christian and surnames as required in the form 
prescribed by 2 W. 4, c. 39,) would enter an appearance for 
the deicndant,” after cause bad been shewn against a rule for 
setting aside the summons for irregularity, Parke, J., in the 
Practice Court, said, ‘‘ the omission was an irregularity ; the 
statute provides a form in which the summons is to be drawn; 
and if parties will not take the trouble of looking at the act be- 
foi% they proceed, they must take the consequences ; f we 
once enter into the question a^ to wdiat is material or what is 
immaterial in the process, we shall have innumerable questions 


c 

{p) Tiiifield V. iitrcd, iO Biiig. 27 ; 2 
-Howl. rr.C.739 ; and see Smiihv •Pennell ^ 
2 Di)\v|, Pr. C\ 654, where “ was 

orniltetl in tlie copy of the wTfl; and see 
Stm-t T. Carter, id, 671. 

(q) llodgkinsrn v. Hod^kinsou, 3 Ncv. 


& Mann. .^64; 2 DowJ. 535, S. C. ; sed 
qiimre, see posit Cl)n|>. ; and Colston v. 

Beren&t 3 liowl. 253, conLra. 

(r) Nicoi V. Boyn, 10 liing. 339 ; 2 
Dovvl, 761, S. C. 
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of tliat sort coming before the Court ; the best way is to 
make parties remember the course they ought to pursue, by 
setting aside their proceedings, for *not doing what they 
ought.’*(jF) And in another case the full Court of Common Pleas 
declared, li is much better for the public to adhere in all 
practical cases to the strict^ close, literal compliance with the 
forms prescribed by the act, rather than yield to particular 
cases of supposed hardship on individuals, when those reguisHes 
have not been formally complied wi(h:^'{t) and in another case 
the same Court said, where a form is given, there can be no 
difficulty in pursuing it, and it is best in such a case to enforce 
a literal compliance with the directions of the legislature.” (ar) 
And where the writ of summons was in an action of trespass 
on the case upon promises,” instead of observing the exact 
form prescribed in 2 W. 4, c. 39, (viz., action on promises,'^) 
the Court set aside the proceedings, saying, “ it is better to 

adhere to the strict form prescribed, otherwise the Court 
“ would be always discussing what deviation was allowable.” (t) 
So if there be a blank left in a writ of summons for the resi- 
dence of the defendant, or if such^ residence be indorsed, and 
not set forth in the body ot theViii^Jt may be set aside, al- 
though in the first instance the residence was unknown, (y) 

l>ut still it has sometimes occurred, that in cases where the 
form adopted has deviated from that prescribed, but has 
in ordinary acceptation been synonymous, the Courts have 
departed somewhat from such strict decisions, and over- 
ruled the objection ; and the consequence in practice is 
that constantly attempts have been and will continue to be 
made, at least under circumstances when there is no case 
precisely similar, or directly in point, to sustain the deviating 
proceeding. Thus In a recent case an application was made 
by the Court of Common Pleas (z) to discharge a defendant 
from custody on filing common bail, on the ground of irre- 
gularity in the process served upon him ; the Uniformity of 
Process Act required a copy of the process to be served 
upon the defendant, and set out a form in which such process 

(s) Smith V, Crump, 1 Dowl. Pr. Cas. ^lalf a letter, and^rpat jtlie variaitce as 

519. fatal. Boifce v. Whi^^ier, Doug. 97 j Kitig 

(t) liobei'ti V. IVcdderbume, 1 Bing. v. Marsoefc, 6 T. 11, 776. 

N. C. 6. (i) King v. Slisffington, 1 Cfomp. & 

(tt) lAndrcdge v. "Roe, 1 Bing. N. C. 7; M. 363. t 

Pepper V, WhaUey, id, 7 It. will here- (y) Roberts v, IVcdderbume, 1 Bing. 
Jiieiubcrcd also that in one case a judge de- New C. 4 ; lAndredge v, Hoe, id, 6. 
dared ihai if a statute be, though unne- (t) Pocock v. Mason, C, P. 4 Nov, 
ce&sarily, set out in pleading, and be misre- 1834, MS, ^ and see 1 Bing, N. C. 245, 
cited, he would hold the party even to S. C. 
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BY WHAT AUTHORITY THE 

should be drawn up. In the present case, however, there had 
been two deviations from that form — viz., instead of the words 
within four days from the execution hereof/' the copy served 
. contained these words, " within four days from execution 
hereof," omitting the word theJ' The other deviation con- 
sisted in this: instead of the words in pursuance of any order 
pronounced by the Court, or by a judge thereof," were inserted 
the words in pursuance of any order pronounced by the 
Court or a judge thereof," onptting the word iy." The 
counsel contended that great strictness had been observed by 
the Courts in adhering to the exact forms given by the act, 
and that if a deviation were once allowed in a trifling respect, 
it would be difficult to draw the line in future ; but Tindal, 
C. J., said, that if the omission in question could make any 
possible alteration in the meaning, there might be some ground 
for the application ; but as such was not the case, the Court 
did not feel tliat they were opening the door to any looseness 
of practice by refusing the motion. 

8. Much confusion has also arisen in some departments of 
practice by the Courts ha/ing admitted a distinction between 
a statute or rule beih^ 'deemed hupcrailce or only direclory^ so 
that similar expressions in different statutes have been con- 
strued cither way, according to the supposed object or import- 
ance of the regulation, (r/) Thus the statute 5 & (i W. & M. 
c. 21 and 9 & 10 W. c. 25, (now virtually repealed,) requiring 
the officer who signs bailable process at the same time to in- 
dorse the day and year of so doing, was treated as only 
directory, and that therefore, although the officer was censura- 
ble, still the omission did not vitiate. (5) So the 12 G. 1, c. 29, 
relating to the indorsement of the sum sworn to on the process 
before it was issued, was also held only directory, and that 
consequently the neglect to make it was not fatal, (c) l>ut on 
the other hand it was decided that the statute 2 G, 2, c. 23, 
s. 22, directing that the name of the attorney immediately re- 
tained by the plaintiff' should be indorsed on the process, or a 
label annexed, ought to be considered imperative and the omis- 

(«) Sec Whhjuird s^ Wilder, 1 Burr.* fit J. 9.‘5 ; Tidd's Supplement, 1832, p. 
Rep. 3'M) ; but that 'vas a mere obiter 15, note (d). 

opinion not iiece*isary for the dctemiinu- (c) Suprn, Whishird v. Wilder 1 Burr, 
lion of the point bet’oro the Comt, and 338; I'.txnti x. Wtdgnod, 4 Binj;. 63 ; but 
Sir J. iManslield, Jn n/7/ V. 2 New sec Hill v, Jfeulc, 2 New ]lcp. • 

R. I9(s expressed a diU’erenl opinion. Tidd, 159; and yet probablj? the object 

{})) Imj). C, 151; Colehp v. A’ orris, I of Lhai rule was to a]>prise the defendant 
Wils. 91 ; Wiiidic v, JUcardo, .3 J. D, of the amount of tlie debt, so that ho 
AJoore, 249 ; Millar v, hoxoden, 1 Cronip, might prepare to pa^*. 

Jerv. 563 ; Pm v v. Turner , 2 Cromp, 
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sion fatal, because that regulation was inteiuleil to enable the 
defendant to know who to apply to, and by the omission he 
be prevented or delayed in taking proceedings to pre- 
vent the incurring of further costs. (^/) So a non-compliance ■ 
witli tlie rule H, 2 & 3 G. 4, in the King’s Bench, recpiiring 
the place of abode and addition of the defendant, or some 
other best description, to be indorsed on a bailable writ, was 
only considered an irregularity, when by the omission or mis- 
description the sheritr might be subjected to an action, (c) In 
a recent case counsel having contended that the general rule 
of HiL T. 2 W. 4, as to the indorsement on process of the 
amount of the debt and costs was mcrclij directory, and not 
compulsory, Taunton, J. forcibly observed, To sa// that it 
is only directory is only in other words to say that it means 
nothing ; this mnsl be considered as an irregularity. If e have 
determined to treat the dereliction of it as an irregularity. It 
is a very important rule, and the object of it, which is to enable 
the defendant to pay debt and costs before any unnecessary 
expense is incurred, would be disappointed if this were not 
considered as an irregularity •jiml the same judge in a 
subsequent case (overruling a decisioit^.-tlic Exchequer to the 
contrary but on another similar rule) decided to the same effect 
even in an action against an attorney, and although the intimation 
lo liim, being a lawyer, might not be so essential. (^>*) Upon 
tiic whole it sliould seem that when a rule or a statute pre- 
scribes any form or course of proceeding without expressly 
declaring the coiisecpiences of non-observiince or deviation, the 
only certain course is to decide tliat every deviation is at least 
an irregularity, rendering tlic proceeding abortive if objected 
to ill due time and manner. However, in one of the latest 
cases, where no notice of taxing costs had been given, pur- 
suant to Iteg. Gen. Trin. ISol, requiring a day’s notice of tax- 
ing costs, the Court of Exchequer considered it to bo discre- 
tionary to treat sucli omission as an irregularity. (//) 

lU’p. 611 ; Millar v. Boivdm, 1 Cromp, 

6 J. ; Shf'ppnrd v. Shaw, if Tyrw. U, 

7 Ii?. Uul see llplcy V. hoissomast 1 Dowl. 

P. C. 3S3, anil '^mnhins v. ChilcotCf ^ 
Uowl. 1H7. , 

( /') Hyley v. Boksonms, 1 Dowl. Pr. 
C. .‘>83; TomUm v. IhUcotCj 2 Dowl. Pr. 
C. 187, ovemiliiig |]V/<//or v. Bowden, I 
Urom. J. .^63 ; and st*(f per Parke, J. 
hi Sinith V, Crunip, I Dowl. Pr. C, 5VJ, 
ante, 71. 

{g) Tomklna v. Chileoie, 2 Dowl. 187. 
(/j) Perrv v. Turner, Vyr, 128 J 2 
Croin. &i Jer. 89, I Dow), 300, 


(d) Giue V, Alien , Purncs, 41.^; IPi^- 
hams V. Ijwh, 1 Cliit, Hep, 611 ; Shep- 
pant V. Sham, 2 Tyr. 11.742 ; 'i’idd, 160. 

((') Clnrfcr v. Vahae.r, 4 IMiin. tS: Uy. 
141 \ 3 B. Si, Aid. 360. Sec other eon- 
Itlcting decisions upon the question when 
an act or rule stunild he dt'cmed merely 
directory or peremptory , Tidd, Oih ed. 139, 
IdO; 'I'iild’s Supplement, 1833, p. 92,9.3, 
Tiote(/c); Cine v. Alien. Jiarncs, 414, 
4l3; Wlihkard v. Wilder, 1 Burr. 330; 
Colcby V. Norris, 1 WiU. 91 ; Mitchell v. 
Gihhons, t Hon. Bla. 7(i; Jivans v. Bid- 
good, 4 Bing. 63 ; Windle v. Ricardo, 3 
Moore, 249 ; Williams v, Lewis, 1 Chit. 
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CHAP. II. 9. To prevent all discussion whether the direction of the 
Uniformity of Process Act, 2 W. 4, c. 39, s* 1, 3, 4, 8, 12, and 
PttEaENT 21, and the forms in the schedule to that act, as to the 
requisites of the writ itself, or the copy or the indorsements, 
should be construed peremptory or merely directory, or be 
4 , dt ciarilig ’ coustrued to render the process void and subject the parties 
iiiai ommfimii III acting Under it to an action of trespass; the rules thereon 
dorseiocnt of Mich. T, 1832, expressly ordered “ that if the plamtiti or 
w. j, attorney shall omit to insert in or indorse on any writ or 
c. 39, shall be copy thereof any of the matters required by the Uniformity of 
Process Aet, 2 W. 4, c. 39, to be inserted therein or indorsed 
set aside oi> ap- thcreon, such Writ or copy shall not on that account be held 

plication to the 

C'ourt or a void, but may be set aside as irregular, upon application to be 
made to the Court out of which the same shall issue or to any 
writ void, judge/' So that in cases of any deviation from the form of 
process or indorsement thereon, at least when prescribed by the 
statute, the objection is fatal, without regard to the degree of 
importance, if made in due time. (A) And although it will be 
observed that such rule is confined to defects in the several 
writs therein mentioned, the judges have recently expressed a 
resolution to considerate!; non-observance even of their own rule, 
requiring the amount of the debts and costs to be indorsed, to 
constitute an irregularity, but amendable ; (/) and it is probable 
that a similar construction would now be given to all other rides 
requiring something to be done. But still it is to be regretted 
that there is no e^epress general rule extending to all deviations 
from the regular course of practice. The general principle 
and inclination of the Courts are against objections, unless the 
opponent has been or at least mighl have been really misled or 
prejudiced by the mistake ; but they must, though reluctantly, 
enforce the express directions of a statute^ 

It has been known that some practitioners have even pur- 
posely by designed deviations from prescribed or approved 
forms tried experiments in proceedings which ought not to be 


(/») lul Alchbold’s Pr. C. l\ 
is merely supposed t^/iai if au^ watenul 
part of tlic wriiTT copy of the indorse- 
ment on tlicm be oi^Vitled, the Court or a 
iudge will set aside writ or service for 
irregularity, [Wt if should seem from 
the decisions that an omission even in 
some immaterial matters would be boldcn 
equally irregular and fatal. The case of 
King V. Skeffirigton, 1 Crorap, & M. 363, 
there referred to, was an immaterial de- 
viation, viz, instead of action on pro- 


mises,” ** action of trespass on the case 
upon promises/* and yet the defect was 
held fatal. And see Smith v. Crump, 1 
Howl, Pr. C. 519, where Parke, J. ex- 
pressly objects to any attempted distinc- 
tion between what is a material or im- 
inatcrial deviation. 

(i) Jiyley v, Boissomas, 1 Howl. Pr, C. 
383 J Tomkins v. Ckiicote, 2 Howl, Pr. C. 
187 ; Shirley v, Jacobs, 5 Moore & Scott, 
67, 68. 
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tolerated^ as wasting the valuable time of the judges in listening CH AP. li. 

to subtle arguments in support of such speculative deviations ; 
and such practitioner should be properly punished with the Present 
payment of costs. Practicr. 

It may perhaps be here expedient to attempt to explain the The distinction 
•practical diflerence between acts void or merely irregular as vyJa rr'inerd^ 
used in this rule and elsewhere, and also the difference be- irregular, 
tween them and proceedings against good faith. When a 
writ or other proceeding is void, as was the case before the 
Uniformity of Process Act if it were returnable on a dies 
non, (k) or if a term intervened between the teste and return 
of mesne process, it being defective on the face of it, was so 
utterly void that an action of trespass might be sustained Proceeding 

. , t .rr* 'I fJt n i* when void, and 

against the attorney, slienif, and ofneer for making an arrest coii9C(iucncc. 
under it, and an omission to object in the first instance would 
not in all cases prevent the party from taking advantage of the 
mistake. (/) So if a writ be executed on a Sunday the pro- 
ceeding is by statute declared void to all intents and purposes, 
and the objection cannot be waive8.^«i) But if the proceeding Proceeding 
be merely irregular, as if a judgment raMr«boen signed without rild conse^'*^ 
a previous demand of a plea when requisite, the judgment is H'jcucc. 
not void but stands until the Court on motion has set it asid§ 
as irregular ; and the sheriff and his officers being ignorant of 
the defect are free from liability ; but if the Court, without im^ 
posing terms, make absolute a rule for setting the same aside, 
then the plaintiff and his attorney (though not the sheriff) are 
liable to an action of trespass for any act done under an execu- 
tion enforcing such irregular judgment, (w) So most irregularities 
must be objected to in the first instance after knowledge there- 
of, in order that the plaintiff may not incur expense by further 
proceedings, (o) In setting aside proceedings for irregularity, 
it is so far discretionary in the Court to interfere as regards 
the latter, that although they could not legally refuse to inter- 
fere, yet they may disallow costs, unless the applicant will con- 
sent not to bring any action for what has been donc.(^>) Another 
distinction is, that on account of all irregularities the party 
complaining must, as well by tlie uniform practide decisions 

(A) /U7ar».r%v.IViJ/)ia^4Bar.& Aid. sca, 5 Bar. Cres, SsA Tidd, 5J5. 

23B. And Ibe Courts would not permit (m) Taylor v. Phillip, 1,*^ East, 155 ; 
ail amendment of such void process *, but Roberta y.'Mouhhouae, 0 East, 547. 

.sec Adams v. Luck, 6 Moore, 113 j 3 (n) Philips v. Biron, 1 Stra. 588. 

^ (o) Tidd, 5J5; Chitly's Simiinary of 

(/)^ 1 rice s Pr. 300 ; Balleuiine v. WiL Practice, 96 to 99, and post, as to the time 
sort, 1 Orest’s K. 3l j Weston v. Faulhener, of objecting lo Irrcgulantics* 

2 Price, y ; Osborne v. Taylor, 1 ('liit, R, (pj Lorimer v. Lule, 1 Chittv’s Rep. 

400 ; V. G«rmt, id. 174 j Anon. 134, cited in Cash v. Wells, X B. Sc 

* Clnt. R. -j,' j i», V. Sherilj of Middle- Adolp. 375, ante, 29 to 32. 



7G 


BV WHAT AUTHORTTY THE 


(;iiAi>. u. 

CttNWlPMlA" 
'1‘fONs or 
1*H JM'.NT 
)Nj ArTJ<.F.. 


10. JJn’nrli of 
fj;oo(l iUitli, and 
fonsiMjUfm.'o. 


11. Whctlior U 
rs iii)|n-ra(iv(; or 

in tlio ( loiirt or 
judge lo sot 
aside prtj- 
ooA(lings. 


1C*. S(ill it is not 
advisaliU ti> 
take ail vantage 
of small immu- 
lorial mistakos. 


of the Courts as by an express rule, (</) apply to the Court 
or a judge within a rcasoyiable time, or at least so soon after 
knowledge of the defect as to ])revent the plaintiff from incur- 
ring expense by a further proceeding founded on the irregular 
step ; [(/) and also before the party applying has himself taken 
a fresh step after knowledge of tlie irregularity. (<y) 

10. But an a])plication for setting aside a judgment signed 
against ^ood J'aUh is debito jitslilires and the Court will there- 
fore not impose on the defendant as a condition for setting it 
aside that he bring no action, (r) The Court however will, 
in case defendant should refuse to submit to those terms, 
sometimes refuse the costs of the application, though usually 
it is considered advisable for the plaintiff’s counsel to consent 
to the rule being made absolute with costs, to prevent their 
being laid as special dam.'ige in any action which the defend- 
ant might bring for the trespass, arid by wliicli means pro- 
bably, if the damages recovered should be under 4().y., the 
judge may certify, so as to deprive the plaintiff in such action of 
more co.sts than damages (/ J It wdll be expedient hereafter to 
introduce a distinct* 't^'etion taking a consolidated and com- 
parative view of irregularities in different stages of a cause, and 
flow to be taken advantage of, and therefore this general allu- 
sion to such objectionable proceedings may here suffice. 

1 1. It has been decided that an application for settings aside a 
judgment as signed against good f atilt is debito jtistltice, and 
that the Court cannot, without the concurrence of the party 
applying, impose tlie terms tliat he shall not bring any action 
for w hat has been done under such judgment, but that having 
a general discretion over the costs of the application they may 
refuse them, unless the party consent to those terms ; (»y) and 
it seems equally imperative on the Court to give effect to an ap- 
plication lo set aside proceedings in respect of a clear irregu- 
larity, (/) although they may refuse the costs of the applica- 
tion ; (/) and when they have actually decided to refuse such 
costs, they cannot be recovered as special damages in an action 
of trespass qr Otherw ise, (w)* 

13. But alfiioiigh the legislature and the judges, in order to 
enforce nnij'ormHij and regularity, have deemed it expedient to 


Flulc Ilil. 1.2 . '!> 103*2, s. 33. (^ ) Scmblc, '/</, iiiul Lotuu v, DcvcTcwXf 

(r) Ciuh V. WelUf 1 liar. Sc. Adolp. 3 iiur. iv Adol. 31.‘{. 

(tt) Loion V, Devcrcuj, 3 B, vSe Adolp, 
(,a) Ibid, 3h3» 
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make and enforce the several enactments and regulations re- 
specting process and practice, it is not thence to be supposed 
tliat the indiscriminately taking advantage of trilling deviations 
from the prescribed forms, not really misleading or occasioning 
prejudice to a defendant, is to be considered worthy of a liberal 
profession (a) or even judicious; on the contrary, the jticigcs cob 
lectively and individually always condemn such objections ; (//) 
and it is frequently most injudicious and rnjarious to the client s 
interest for a practitioner to take advantage of such defects ; for 
when taken on tlie behalf of a they are generally 

his own delay,’" and without any veal advantage to tlie client; (//) 
and when taken on behalf of a aefendant^ although they may suc- 
ceed in occasioning trouble, annoyance, delay, or expense, it is 
not afterwards to be expected that either the plaintilfor his at- 
torney will be disposed, pending the subsequent proceedings in 
the action, to permit any accidental irregularity on the part of 
the defendant to pass unnoticed, or by candid admission to save 
some dilKcult proof, or the stamping a deed or other instrument 
on payment of a penalty, but will watch every opj)ortunity to 
snap a judgment or other advantage, ami after judgment has been 
obtained, he will not give any (piarter or' Rcj^ept any compromise, 
which probably might have been granted if the cause had been 
defended with liberality. The same reasons should induce tlie 
avoidance of a spQcial demurrer on the ground of a defect in 
form^ w hich naturally irritates the c)])ponent and his pleader or 
counsel and attorney. One of our most talented lawyers, the 
amiable and excellent instructor of more than half the bar, at the 
same time that lie invariably inculcated the necessity for acute- 
ness, astuteness, and full knowledge as well of technical rules as 
of scientific principles, as essential for the protection of the 
client’s interest, and as weapons of defence against the technical 
objections of an opponent, even more impressively advised the 
waivhig of all petty ohject ioris^ and when time was required by a 
defendant, then in the choice of two evils, he recommended the 
adoption of a tolerated dilatory plea, to a demurrer however w'cll 
founded, because the latter would create an unconquerable hosti- 
lity on the part of the opponent, inclining him in his turn to take 
a technical objection whereby the -time of trial ^vas delayed by 
petty contests upon collateral points wholly iinn 'i^terial to the 
merits. He truly suggested that the client on^each side siif- 

(x) See Hodgkinson v. Hodgkinson, 3 succeeds in moving to set aside siieli 
Nev. ^ Man. nd l* ; and per Uarke, B. in judgment upon an ailidavit of merits, and 
(iurney v. JlopLinson, 3 i)owl, 11*3. then it is ioo laic for tlie pluintiH' to try 

(if) It very frequently occurs that at the .siltiugs in or alter term, and a de- 
iiHlgmcins ate signed for want of a plea lav of seve*ral ui’onths mt»y arise, and u!- 
in an action vvhieli may be disputable, timalely the loss of the debt, 
and upon winch the <lefendant fiv<pjent)y 


i i 

CHAP. 11. 

(lONSinETlA- 
TiONH or 

PflESI-M 

PnAem'K. 



78 


BY WHAT AUTHORITY THE 


CirAP. IL 

CoNHIDEIt A- 
1 10N8 OF 
Present 
I^RAt’TICE. 


fers as much or more from the sharpness of his own attorney 
as from tliat of the opponent, in consequence of such petty ex- 
hibitions of acuteness in trifles rather than in extended or 
• scientific knowledge, and thus parties, who might have been 
reconciled, become determined enemies. It frequently occurs 
that a practitioner, though sharp in his practice, is prone him- 
self to blunder, and when he has obtained a rule for setting 
aside his opponent’s proceeding for irregularity, his own rule is 
discharged with costs, on account of some defect in his own 
affidavit or in the terms of his own rule ; (ar) and when a 
technical objection has been taken before a jury, they have 
been known to find their verSict against the party prin- 
cipally on that account. This view of the consequences of 
taking advantage of technical objections renders it desirable 
that some forms should be pi’escribed more exempt from 
similar objections, and that if such objections be tolerated, 
it should be in the discretion of the judge even to make 
the party taking them pay the costs, unless it appear that 
die client has really been misled or prejudiced by the de- 
viation. (a) If any exception be allowed, it is in actions where 
the plaintiff has unneeife^sarily and vcxatiously proceeded by 
arrest, in which case it is natural for a defendant to endeavour 
to obtain release from imprisonment, or to relieve his bail from 
liability, by endeavouring to set aside the plaintiff’s proceeding 
for irregularity, and he may sometimes Jbe morally justified in 
availing himself of the plaintiff’s blunder in cases where the 
arrest has been vexatious and unnecessary. But such a mo- 
tion can rarely be excused when the action has been commenced 
by serviceable process. In a moral view that system of prac- 


(«) Sec au instance Smith v. Crump^ 1 
Dowl, Fr. ; and Macher v. 

4 T^r, 812 Lord Coke observes tjui 
liasrel in Jitera li«erct in cortice^ anil the 
late Lord Chief Justice Ellenborough ob- 
served to a counsel, wlio appearod too 
much attached to small objections, ** Sir, 
if you cuiinot elevate your mind above 
such trumpery objections, you will never 
rise in your profession/’ It will be 
fuutui of the utmost importance to a ^oung 
barrister, especially be has previously 
practised as li pte to avoid in Court 
tlic least appearano of pleasure when 
moving to set asid& proceedings for irre- 
gularities, or any exaltation on account of 
his success on such points, and as the 
Court very reluctantly give effect to such 
motions, it is particularly important, when 
compelled to move by professional duly, 
to be fortified by the strongest decisions 
exactly in point, and by affidavits them- 
selves free from objections. The late Ch* 
J. Ellenborough, though himself eminently 


qualified as a special pleader, thus ex- 
pressed to a barrister on the home circuit 
Ills dislike to technical objections : ** I 
confess 1 always entertain strong prejudice 
against a special pleader called to the bar 
after long practice under it, because their 
habits appear to attach them too much 
to technicaiiiies. I am happy as regards 
yourself tliat you have so soon removed 
that prejudice/* 

(o) There are many instances in which 
the Courts have so decided as to costs, 
even when a rule has been made absolute 
on the terms prayed, and there is no reosoti 
why the jurisdiction should not extend to 
a single judge. It would repress such 
motions and summons if the objection 
were allowed to prevail, but without costs, 
or on the terms of the party objecting 
paying costs of the summons and order, so 
that his laudable anxiety to have the strict 
practice of the Courts observed, would be 
gratiffed, Uiougii at hU own expense and 
trouble. 
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tice would unquestionably be preferable that best avoids tech* 
nical objections and acrimony between the respective attornies, 
usually also extending to the clients, but unfortunately when 
the innumerable technical objections that have of late been 
made, especially under the authority of the uniformity of pro- 
cess act, 2 W, 4, c, 39, in the Practice Courts, and still more 
before a single judge, are considered, the new statutes and rules 
seem to have increased rather than diminished the number of 
annoying motions and summonses in a vexatious degree. Un- 
fortunately, with but a very few exceptions, when a complainant 
thinks he has received an injury, or when an alleged wrong- 
doer is called upon to pay or make compensation, a malignant 
feeling, if not a spirit of animosity or revenge, influences each, 
and not all practitioners sufficiently think it their duty to repress 
such unworthy and injurious spirit. The complainant even 
expresses his desire to punish liis opponent by arresting him, 
though he bo notoriously solvent, or at least very unlikely to 
runaway; such arrest stimulates to revenge, and every petty 
irregularity is afterwards greedily taken advantage of; and 
whilst the plaintiff improperly medijaftes annoyance, the latter 
becomes fraudulent and wastes the wfcfck ©f his property in 
expensive protraction of the suit, and then endeavours to avoid 
lengthened imprisonment by a concerted bankruptcy, or attempts 
to obtain his discharge under an insolvent act. It is the duty 
of tlie legislature, and Jit is the anxious desire of the judges, to 
repress these disgraceful proceedings ; but the legislature have 
not adopted any adequate direct system for the purpose, nor 
even left power to the judges to modify the evil. It is true that 
the Insolvent Act, 7 G. 4, c. 57, s. 49, enacts, ‘‘That if it shall 
“ appear to the Court that a prisoner petitioning for his dis- 
“ charge, shall have put any one of his creditors to any 
“ unnecessary expense^ by any vexatious or frivolous defence 
‘‘ or delay^ to any suit for recovering any debt or sum of 
“ money due from such prisoner,’^ then the Court may adjudge 
that the prisoner shall, as to such debt, not be discharged until 
the expiration of a term not exceeding two years. But this, 
perhaps, only extends to sham pleading, or other pretences not 
founded in fact, and does not apply to the taking trifling 
objections well founded in law; and if it were otharwise the act 
can only extend to a very limited number of deferifdants. Some 
judges also discountenance such objections by sometimes refus- 
ing at chambers costs to the party taking them, {b) But there 
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()>) (luccrct iiotwithatanding the deci- diction to give costs at chambers, a?tte, 29 
sions that a judge now lias a general juris- to 32, and Lord Denman’s observations in 



iso iV WHAt THE 

CHAP, i I. ft ^ iDitiier restriction, bM it iiiight be wisbed that tW^ were 
»^e’ reflations preveiki^^ objections on accbtint of mere 
delaying or interrupting th6 ptbgreft of the suit, unless 

apj^te to thovisatisfaction^^of the Court or a jud^e that the 

t^pfohent reatiy misled akd prejudiced by the error, but at 
the same time sufficiently repressing deviation from prescribed 
Ibrms or other negligence, by subjecting the party guilty of it to 
summary piroceeding for a small penalty or temporary suspen- 
sion from practice, but from which the captious opponent should 
derive no advantage either in time or costs. This would effec- 
tuediy relieve the administration of law from the aspersion, that 
it unnecessarily encourages the indulgence of unjust resentment 
and the spirit of litigation, ahd at the same time protect it from 
the confusion that would ensue from tfe indulgence of negli- 
Uce»a?object. Pelhaps as motions and summonses for irregularity 

ing to proccBs, are generally made on behalf of a defendant for \\\g purposes of 
inow or*ino*tion* delay md for costSi it might tend to lessen the number of trifling 
allowed, objections, and avoid delay and expense, if before a party were 
allowed to move tiic Court or obtain a summons, for any 
purpose excepting release tfrom actual imprisonment, he were 
required to give ^mo^ays' notice of motion or summons, 
specifying the objections, and be allowed a small sum for the 
costs of such notice, so as to afford an opportii ^ ty to the oppo- 
nent to rectify the mistake ; and unless such notice has been 
given, and the irregularity be persisted in, no costwS should be 
allowed except in cases where it is established that actual 
prejudice has already arisen from the irregularity. 


of Court general, by statutes either general, or limited to the par- 

judge over in- ticular proceeding, costs are recoverable by a successful plaintifT 
teriocttttny emts, defendant upon a judgment^ or other termination of a suit 
in his favor ; and in some cases, even upon interlocutory pro- 
ceedings, costs either follow the result, or the Court has an 
express jurisdiction over them. But almost universally , the costs 
of summofis, motions, proceedings relative to irregularities, and 
other interlocutory proceedings, are entirely in the discretion of 
the Court or judge, as an incident of his jurisdiction over the 


Shirks V. Jac(^s, ^ScLaw Journal, 487, 
that it b inipemtiveVon a judge at cham- 
berB to give costs in cases of iri;eguldnt^' ; 
it is staled that another learned judge, 
on setting aside a capias for irregularity, 
refused costs, saying, ** Had you applied 
to the Court, costs might have been or- 
dered, but if you come to tfiis clieap and 
sunimarv tribunal you cannot have them.’’ 
9 Legal Observer, 9. Sed qxisre^ anUt 


31,3‘i. 

(c) III support of the proceedings, even 
in inferior tribunals, there are in general 
enactments to prevent or limit technical 
objections, as in convictinns of justices^ 
by 3 G. 4, c. 23 ; and in orders and judg- 
ments of justices, by 5 G. 2, c. 19, s. 1. 

(d) And see the principle in Beeston 
V. Beckett, t Man. & lOO ; Stephens 
V. PeU, 4 7’yr. 267, 269, 
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principal matter ; {e) and where a party applied by motion in- 
stead of summons to inspect an agreement, the Court refused 
costs, (/) In these cases, when the Court or a judge has re- 
fused costs at the instance of a party applying to set aside a 
proceeding for irregularity, then he cannot afterwards, in an 
action of trespass or otherwise, recover tlie amount of such 
costs as special damage occasioned by the irregularity ; {g) and 
therefore it has been held that a defendant, on whose applica- 
tion a judgment has been set aside for irregularity in practice, 
but expressly without costs, cannot recover such costs^ as 
damages in an action of trespass against the plaintiff’s attor- 
ney, for taking his goods under colour of such judgment ; (g) 
and Lord 'I’enterden observed, ‘‘ The irregularity was only a 

violation of a rule of practice. In such a case the Court has 
‘^jurisdiction to say definitively whether there should or should 
“ not be costs, and they ordered the judgment to be set aside 
“ without costs. If costs might be recovered in this case, 
“ actions would frequently be brought for costs after the Court 
“ had refused to allow thcin.”(g) In cases of clear and un- 
doubted irregularity^ it should seej^n to be imperative on the 
Court or a judge to give effect to tlie objection if taken in time, 
but it is entirely (liscrctionary to allow or refuse costs, {g) 
Frequently the Court or a judge, in order to prevent trifling 
litigation, will refuse costs unless the defendant will undertake 
not to bring an action for the trespass or conversion committed 
under colour of the irregular proceedings; (A) and yet although 
the legislature have not allowed a defendant in error the costs 
of that vexatious proceeding, and the Court therefore have no 
direct jurisdiction to award them to the original plaintiff, yet 
where in an action of ejectment, the plaintiff^* succeeded in 
reversing a judgment in favor of the defendant, be was allo\ved 
afterwards to recover his costs in error in an action of trespass 
for mesne profits, alleging as special damage the costs and ex- 
penses he had been put to in endeavouring to recover posses- 
sion. (i) 

Sometimes the Court or a judge make «t rule or order for 
setting aside the proceedings without saying anything about 
costs, or imposing any terms oif the party applying not to 
bring an action ; and in that case, if a trespass has been com- 


(c) Loion V, Deverenx, 3 Bar. h Adol, 
34‘3, 345 i and sec Cash v. WpIIs, 1 I’tir. 
&. Adol. 375, as to discretionary power of 
awarding costs, hJ. ihid, 

(/) tleid V. CoUrnaii, 4 Tyr. 274. 
fe) Supra, note (e).‘ 

VOL, III, 


(h) Ante, 28; Larimer v. f.nle, 1 Chit. 
Bop. 131, and Cash v. Wells, 1 Bar, 
Adoi, 375. 

(i) Nan ull V. Rouh and othei'S, K. B. 
10 Xov. , (.'hilty’s CaA. Stat. v74, 
note 
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mittecl under the irregular proceeding, the party thereby 
injured may bring an action of trespass, and lay as special 
damage that he thereby incurred and became liable to pay, and 
did pay to his own attorney, the costs of summons or motion for 
setting aside the x^roceeding, and on proof of his having paid 
such costs, may recover the same. (A) In other cases, some- 
times the Court make such a rule absolute, but expressly 
declaring “ without costs,” in which case such costs could not 
afterwards be recovered by such action. (//) If a judge at 
chambers discliarge a j)arty from arrest on the ground of irre- 
gularity in the proceedings, and offer to give the defendant 
the costs if he will undertake not to bring an action, and the 
defendant refuse to give such undertaking, and therefore does 
not obtain an order for costs, he may in that case, in an action 
for the imprisonment, recover the costs of the summons, &c. 
as special damage. (//) Upon a new point, or where there have 
been contrary decisions, the Courts frequently discharge a rule 
without costs on either side.(i) 


As connected with the ^subject of this chapter, Practice,^* 
W'e may liere jiroperly' consider how tlm practice of the 
principal Courts, or of an inferior or other Court, is to be 
ascertained or proved to the satisfaction of another Court, or 
before a jury. In general, when a question arises in cither of 
the superior Courts of Law or Equity at Westminster relative 
to the practice of its own Court, in the absence of any statute 
or written rule or decision on the subject, the ordinary course 
of proceeding is ascertained bjj inquiry of the officers of the 
Court, to whom that branch of jurisdiction is most femiliar, 
and who promptly in open Court state their knowledge of the 
practice ;(/) and whilst the respective offices are filled by the 
jiresent individuals, of great practical knowledge, experience, 
and integrity, no inconvenience can result from such inquiries ; 
but, as a general principle, it is better that the judges ihem^ 
selves should decide, {1) especially in any case whether one or 


(/t) Pritvini V. Boevet), 1 Clroinp. 
Merson, 777, jKT liuyley, U.J LoUm v. 
Devenux, 3 JUar. Adol. 343. 

(/) Nurse V. Grt.el'mg, 3 

(k) Be Perriug^ 3 J)owl. Staitihnd 
V. Ogle, id. yy ) iiugden v. Burr, 10 I3ar. 
& Cres. 4f)7 ‘,*^Cook v. Allen, 3 Tyr. 378. 

(l) See the statement of a case in 
Price '.s Gen. Prac. 84, note *, wheie the 
officers of t!»c Court diiFercd in ihcir report 
of the practice, and Mr. liaron lliillock 
tlicreiipon observed, “ AVitli deference to 
those judges who liavc been conversant 
with the practice of Courts of Equity, 1 
must he ailewed to say, that it is in my opi- 


nion no part of llie duty of a Court to take 
tite practice from their ofliccrs in any case 
involving principle, tmwever convenient it 
may be when the point made is mere 
matter of otticial course, depending on 
mere usnge, of which it is not to be as- 
sumed that judges, unless of very long 
expcricMKc in the particular Court, are 
always C(»gni7,ant. 

" Since I have sat here I have found 
that there is anything but uniformity of 
practice or of opinion amongst the officers 
themselves. On a question of this sort, 
I will say furllicr, that had the official 
report of the practice been made to us 
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two motions may be necessary, or large or small fees be paid.(»») 

In either of those Courts it is the practice for one or more of tion of 
the judges of the Court, desirous of ascertaining the affirmative 
or negative, privately to confer with the judges or judge of — ’ 

such otlier Court, and thus establish the result But it is 
obvious that where Courts are at a distance from each other, 
or inferior, so as to render it inconvenient for them to commu- 
nicate so directly, then the proper course is to issue a certiorari 
to the inferior Court, directing the judge thereof to return the 
established practice of his Court, {n) We have seen that in 
one case, where a Court has in return to a reference or certio- 
rari certified its practice, the same cannot be disputed unless a 
petition praying for a fresh reference or certiorari be presented, 
and supported by affidavit disputing the accuracy of the certi- 
ficate. (o) The practice of the Ecclesiastical Court is matter 
of fact to be proved by evidence, ip) 

Where the parties to a common law action are disposed to Of the simpiu 
try a question of fact or law fairly, it will be found that the iiie 

proceedings under the improved system are free from difii- superior Court# 
culty ; but by technical objections* and oppositions, the col- UeTarVdis-^'^* 

lateral proceedings may become numerous, dilatory, and ex- 

pensive, question an y. 

Thus, in actions liberally conducted, and opposed merely in Summary of the 
order to bring a point fairly before a jury or Court, the plain- 

tiff’s attorney has merely to fill up one of the prescribed forms terrupted ac- 
tion. 


without flitVerence of opinion, 1 for ono 
should not consider myself bound liy it; 
and as in the case of the other day, wliere 
my brothers considcietl tliemselvea fetU-red 
hy what is termed the practice, T would 
have exerted my.self in the endeavour to 
j)rcvail on them to declare at once that 
such practice should no longer be ob- 
served. 

“ But what is this case ? It is notliing 
like a mere practical cpjc.stion, such as 
whether a party has four or five days for 
taking a proceeding. It i.s a question of 
judicial construction of a modern act of 
parliament; and if the practice of any 
Court should he found to be inconsistent 
with what ought to be the course accord- 
ing to the true construction of any statute, 
it roust be a practice which the Courts 
cannot uphold. A statute must be read 
with some regard to common sense, and 
thi# act of parliament was made to enable 
the plaintiff to act immediately on the 
defendant’s default, and to advance his 
own proceedings. 


‘‘Then what reason is there why in this 
Court the plaintiff .should be allowed to 
sleep over bi.s rights, and keep dormant a 
process which he has culled into action ? 
Is it because in this Court the plaintiff 
.sues not for himself, but for the king? and 
is it because tliis Court derives juri.sdic- 
tion of pleas from the duty which belongs 
to it, of expediting the king’s suits? 

I will only observe in conclusion, that 
if any such practice has prevailed in the 
office of the Court, it is not warranted by 
any, and is opposed to all principle ; it 
cannot be considered by us as the prac- 
tice of the Court in a matter in wliich 
there ought not to he any difference between 
the different Courts/' 

(m) Staniland v. Ogle, 3 Dowl. 99 ; 
JJoicall V, Bulled, 12 Cr. & M. 339. 

(«) Williams v. Bagot, 3 Bar. & Cre#. 
772 ; 5 Dowl. &c Ryl. 719. S. C. where 
see the forms of certiorari and return. 

(o) Quesne v. Nicolle, 1 Knapp’s Rep. 
2a7, ante, vol. it. 4th part, 384. 

(p) Beaurain v, Scott, 3Campb. 388. 

q2 
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of wrils^ usually either a writ of siiniinons or a capias, the 
former serviceable, the latter to arrest the party; he must 
then carefully indorse certain intimations to the defendant on 
. the writ, and should, for fear of loss, prepare a precipe or 
short memorandum of the substance of the process ; and when 
he has had the writ signed by tlie proper officer, should leave 
sweXx preci 2 )e with him to be there filed. Such process is then 
to be served in the proper county, or a written undertaking 
obtained from the defendant's attorney to appear for him, and 
in eight days afterwards the defendant must enter his appear’- 
ance. The j)laintiff is thereupon to deliver his declaration^ 
accompanied in some cases with particulars of his demand; he 
is also to give a written notice to plead in a specified number 
of days, and rule the defendant to plead and demand a plea. 
The defendant is thereupon to deliver or file his plea^ and the 
plaintiff is to deliver his 9'eplleaf.ion, either joining issue, or if 
special, concluding with a verification, in which latter case the 
defendant is to deliver his rejoinder, whereupon, or even before, 
issue is said to be Joined, The plaintiff is then to deliver the 
issue, being a copy of all the pleadings, and serve a notice of 
iriaL The 7iisi pniiis record is then prepared and delivered to 
the proper officer, and the process to convene the jury is deli- 
vered to the sheriff, who summons the party to attend at the 
proper time and place, whilst in the interim the respective 
attornies collect and adduce, or subpoena the evidence and 
witnesses^ and prepare and deliver their hriefs to the selected 
counsel ; and on the appointed day and place, usually called at 
nisi priusy the judge with his officers attends, and the jury are 
sworn, the junior counsel for the plaintiff concisely opens or 
states the nature of the pleadings, and in particular the issues 
joined, and his leading counsel states fully to the judge and 
jury tlic nature of the plaintiff's case, and sometimes the anti- 
cipated defence, and argues upon the sustainability of the 
former, and tlie futility *and injustice of the latter; the next 
counsel in seniority, or if there be only two, then the junior, 
who opened the pleadings, calls the first witness, who is then 
sworn by the proper officer, after which the last-mentioned 
counsel examines him, taking care to avoid all dangerous or 
leading questions, and the leading counsel takes notes of the 
evidence;, the leading counsel for the defendant then usually 
cross-examines such witness, and the junior, or sometimes the 
leader for the plaintiff, when deemed advisable, re-examines 
such first Mutness. The next counsel for the plaintiff, or the 
leader, (if there be only two,) then calls and examineiy another 
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witness, whilst the other counsel takes notes of his evidence, CHAP. II. 
and so on. Wlien all the evidence for the plaintift' has been ^ 
examined, the defendant’s leading counsel observes upon the Presunt 
weakness of the plaintilF ’s case as proved, and states the strength — 
ofhis own, in case he intends to give any evidence in support of 
the defence, and then the evidence for the defendant is given, 
and cross-examined in like manner. The plaintift^’s leading 
counsel then replies ; and in conclusion, the judge states to the 
jury a brief analysis of the pleadings and issue, and the fiicts as 
proved, and the law either for or against the claim or de- 
fence, and the questions of fact upon which the jury arc to 
decide. The jury tlien find their verdicl. If for the plaintiff, 
his counsel may then in certain cases pray an immediate exccu-' 
tioYi^ but otherwise no execution is issued until after the first 
four days of the ensuing term ; within which the defendant 
must either move in arrest of judgment or for a new trial, or 
according to the terms of permission sometimes given by a 
judge, for leave to enter a nonsuit on tlie ground of the insufli- 
ciency of the case or evidence as ^given on tlie trial. If no 
such motion should succeed, tlien %n the.fifth day of the term 
or afterwards the costs are taxed, and a proportion allowed, 
and final judgment is signed; after which is issued a writ of 
execution either fieri facias against the plaintiff’s goods, capias 
ad satisfaciendum against his person, or an elegit against a 
moiety of his lands and his goods, unless the same be delayed 
by a writ of error, which must now in general be returnable in 
the Court of Exchequer Chamber. 


But although the proceedings in a suit may be thus seemingly irregularities 
simple and comparatively few, yet by very numerous irre- collateral 
gularities and blunders and occasional proceedings they proceedings hi a 
may be greatly interrupted. These irregularities and blim- 
ders may arise in almost every stage of the suit and on 
either side, as in the writ or indorsement, or in the served 
copy, or in the service or mode of executing the writ, or in the 
appearance or bail, or the declaration or notice thereof; in 
the notice to plead, and rule for demand of plea, or in sign- 
ing judgment for want of a plea, or in the inquiry or notice 
thereof, or in the notice of trial, &c. Irregularities in practice 
are usually taken advantage of in K. B. by affidavit, motion, rule 
nisi, and rule absolute, in the Practice Court during the terms, or 
by summons and order of a single judge in the vacation. But 
when tltb defect is in the form of pleading, either in a declara- 
tion, plea, repLcation, &c., the objection is usually to be taken 
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by demurrer^ though sometimes it constitutes an irregularity that 
may be objected to by motion. If by demurrer, then the party 
t^hose pleading has been objected to either obtains leave to 
amend or he joins in demurrer, and paper books are delivered 
to four of the judges of each Court, and the party proceeds to 
argument and the Court gives judgment. But besides these 
irregularities there are many other occasional proceedings on 
cither side, as motions and rules for security for costs, summons 
and orders for particulars or better particulars of the plaintiff 
demand, or the defendant’s set-off, demands of oyer, or sum- 
mons for itispection of documents or to compel a party to pro- 
duce an original instrument at the stamp office to be stamped 
and delivering a copy to the applicant ;(§') motions for changing 
or bringing back the venue; special cases stated by consent after 
issue joined or after trial; demurrers to evidence and bills of 
exception pending a trial; and various other proceedings to be 
noticed in the following pages. 

Troceediugs of There arc also other occasional descriptions of business, some 
of which occur in ‘the course of an action, but which are less 
frequent tlian those just mentioned ; such as proceedings by 
habeas corpus, on awards, annuities, mortgage-deeds, bail- 
bonds, replevin-bonds, warrants of attorney, respecting officers 
of the Courts and attornies and their clerks ; also proceedings 
under the Interpleader Act in relief of sheriffs or other third 
persons, the examination of witnesses under a commission or 
on interrogatories, and various other occasional proceedings. 

practical pro- There are also in each of the three superior Courts occa- 
//aMo one of th^ sioiially Certain proceedings peculiar to that particular Court, as 
tiuce Courts, in the King’s Bench, incidents of its criminal and superin- 
tending jurisdiction over indictments, criminal informations, 
articles of the peace, quo warranto, mandamus, and prohibition ; 
the removal by certiorari of indictments and presentments, 
convictions, or orders from inferior Courts and commissioners 
of sewers ; and by writs of error ; and of the hearing of special 
cases from the sessions relative to poor rates, settlements and 
orders of removal. In the Common Pleas, proceedings on 
writs of dbwer or in quare impedit, and relating to the forms of 
conveyances substituted for abolished fines and recoveries ; 
and in the Exchequer, as incidents of its revenue jurisdiction^ 
certain peculiar proceedings by extent in chief or i^ aid, the 
recovery of legacy duties, taxes, custom duties, and its exclu- 
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sive jurisdiction over informations upon seizures made under 
the revenue laws. 

The practice, as respects these subjects, will be stated in 
this volume in the same order as, first, the ordinary proceed- 
ings iri an action by serviceable process where there is no in- 
terruption ; secondly, the proceedings in bailable actions, and 
of irregularities taken advantage of by summons or motion or 
demurrer, and also the occasional proceedings without irregu- 
larity ; thirdly, the still less frequent proceedings, but which 
sometimes occur ; and fovrthly, the particular proceedings con- 
fined only to one Court. 

The practice in the superior Courts of Law at Westminster 
differs from that in the Courts of Equity principally in two 
particulars, viz. that at law (with the exception of the now 
abolished commencement of an action by special original in 
assumpsit and trespass, when the whole causes of action were 
set forth,) the defendant liad no information, until after he had 
appeared, of tlic particulars of tile plaiutilf’s complaint, but 
was brought into Court to answer a very concise process even 
in bailable actions, merely stating the form of action, (except in 
an action on a recognizance, and then merely referring to 
recognizance of bail,'’) and in serviceable process the defend- 
ant had not, before the declaration, the least intimation of the 
form still less of the subject-matter of the dispute ; and al- 
though the Uniformity of Ih'occss Act, 2 W. 4, c. 39, requires 
serviceable process to state in the body of the writ iho^form 
of action, and the rule Hil. T. 2 W. 4, 183f3, s, 2, requires 
that on all process or copy of process for a debt the amount of 
the debt and costs claimed shall be indorsed, and that upon 
payment thereof, within four days, to the plaintiff or his attor- 
ney, further proceedings shall be stayed, and the same rule 
prescribes the form of such indorsement ; (/) yet the inform- 
ation thus aflbrdcd is very limited, and in all other cases the 
proceedings do not before the declaration inform the defend- 
ant of the exact nature of the plaintiff’s claim, though in soinc 
cases, even before appearance, the defendant may on summons 
compel the plaintifi' to state the particulars of his .claim, so as 
to enable him to offer compensation before he has incurred the 
expense of declaration. But in equity the statute for the 
amendment of the law, 4 Ann, c, 10, s. \22, expressly enacts 
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tliat no suhptcna or oilier process for appearance shall issue 
out of any Court of Ecpiity till after the hill has been filed 
with the proper officer, excepting however cases of bills for 
injunction to stay waste or stay suits at law already com- 
menced. {s) So that in general a bill in equity ^ fully stating 
the complaint and all its circumstances, must be filed in the 
first instance, and the subpoena is merely issued to inform the 
defendant thereof and require him to appear in Court and 
answer the same ; and he may obtain a copy of such bill and 
thereby know the full subject of complaint. 

Another difference is, that in equity no arrest of the defend- 
ant is permitted, except in the instance of ne exeat regno, 
when it is sworn that there is a mere equitable cause of action 
and that the defendant is about to abscond and leave the 
kingdom. (J) 

Another most important distinction in practice between the 
two descriptions of Courts is, that at law disputed facts, which 
constitute the in issue in a cause formally and compactly 

joined upon distinct jjleaclings^ are in general tried by a jury 
convened before a judge, (ora sheriff when the claim is under 
20/.,) though there are certainly innumerable disputes upon 
irregularities and practice, and some collateral summonses,* 
motions, and rules that are disposed of by affidavit, upon the 
weight of which the Court or the master thereof decides ; 
whilst in equity the judge always decides upon long and in- 
tricate statements in the bill, answer, or affidavits, or interroga- 
tories, unless he think that the truth as disclosed by those 
documents, sometimes very contradictory, is so uncertain that 
it is more fit that it should be investigated and decided upon 
by a jury, in which case he directs an issue to be tried in a 
Court of law and the result to be communicated to him, and 
upon which he decides. 


(V) See Cliitty’s Col. Stat. tit. Court Newl. Pr. 65?; 2 Mad. Ch. Pr. 197. 
of Equity, p. 233, aud id, note (a) j 1 (t) vol, i. 731, 733. 
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The first consideration in a chapter respecting Time would be 
wlietbcr any .statute of limitcitlons dias already barred all re- 
medy, a subject already fully examined. (/>) If the limited 
time for suing is only nearlij expired, then it is essential hnme^ 
diatchj to commence a proper personal action by appropriate 
])roccss, stating the intended form of action to be afterwards 
adhered to, and to cause the same to be continued in the man- 
ner shewn in a subsequent chapter. The next and very 
important subject is the distinction between the Terms and the 
Vacations, being the times between each term, and which we 
will now examine. 

Before the recent enactments the four divisions of the year 
called the Terms were more important than at present, because 
many proceedings in a cause that may now be transacted in the 
Vacation or between the terms could before only take place du- 
ring one of the terms. All process, whether mesne or final, and 
whether in personal, real, or mixed actions, must formerly have 
been tested and returnable in terrn time, and when the pleadings 
were ore tenus they were actually stated to the Courts whilst sit- 
ting in one of the terms ; and although at a very early period the 
practice of pleading ore tenus was abandoned, and the pleadings 
were reduced into writing, still it was considered that unless a 
declaration were delivered during a term, no plea on the part 

(a) And sec further as to time, Chitty's tJ^h) Ante, vol. i. 736 to 786. 

Co!. Stat. tit. Time. 
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CHAP. III. of a defendant could be required before the next term, but he 
^Vacations^ entitled to an imparlance. As the terms, with reference 
to the entire year, constituted a very small portion of it, viz. 
only ninety-one days, and Easter (the longest term,^ contained 
only twenty-four days, it followed that no great progress could 
be made in an action in the terms, and the same was for many 
purposes suspended during the vacations, although on pripciple 
there could be no objection to all proceedings, not actually re- 
quiring the interposition of the four judges in banc, taking 
place as well during the vacation as pending the terms. 

The following acts it will be found have most materially 
altered the ancient law in this respect, and authorized most 
practical proceedings in an action during the vacations as welt 
as in the* terms. The 1 W. 4, c. 7, s. 1, as to writs of inquiry, 
and 2 W. 4, c. 39, as to writs of summons and capias in per- 
sonal actions, enacts that they are to be dated or tested on the 
day when issued, and to be in force for four calendar months, 
and not to have any return day, though as to proceedings by 
distringas or to outlawry they must still be returnable on a day 
certain in term. The terms also were holden at different times 
of the year to those now fixed, viz. Hilary term was fixed to 
commence on the 23d January and ended on 12th February ; 
Michaelmas term commenced on tlie Cth ISovember and ended 
on the 28th November# Easter and Trinity terms were termed 
moveable because they then depended in their commencement 
on the moveable feasts of Eastcr-Day and Trinity-Sunday, 
which in successive years fall at different periods. 

Alterations by But great alterations in these respects, as well respecting the 
W.^,c^ 7()\^c) ^ duration of terms, and essoin days 

and 1 w. 4, and general return days, and the teste, duration, and return of 
‘ certain writs, and in other respects, were effected by an act 

passed in the sessions of 11 G. 4 and 1 W. 4, c. 70, (c) s. 6 & 
7, (passed 23d July, 1830,) and by the 1 W. 4, c. 11, s. 1> 2, 
and 3, (passed 23d December, 1830,) and certain rules there^- 
on. (d ) 


(c) In order to prevent any confusion 
tliai niigld arise by calling the first act, 1 
4, c. 70, wlieii there are subsequent 
acts of 1 W. 4, c. S and ch. 7, I have 
here described it as of the sessions when it 
was enacted ; hut in pleading and in all 
Ollier technical proceedings it is to be 
termed 1 W. 4, c. 70 ; and in pleadihg*it 
would he fatal to describe that or any act 
as made in 11 G. 4 and 1 W. 4, for a 
statute cannot be enacted in two different 


reigns, though it may have been enacted 
in a sessions extending into two king’s 
reigns ; J?. v. Biers, 1 Adol. & Ellis, 327. 

(fi) With respect to the terms and vaca- 
tions, essoin and return-ilays, as formerly 
regulating alt uctious, and which still 
prevail in mixed actions and scire facias 
and replevin, not repealed by 3 & 4 W. 4, 
c. 47, as quarc impedit, see 3 Bla. Com. 
275, 276, 278 j Sellon’s Prac. vol. i. 
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Thus, as respects the terms, the 11 G. 4 and 1 W. 4, c. 70, 
s. 6, without any recital, enacts that in a. d. 1831, and after- 
wards^ the terms shall begin and end as follows, viz. — 

Hilary Term shall begin on the 11th and end on 31st Ja- 
nuary. 

Easter Term sliall begin on 15th April and end on 8th May. 

Trinity Term shall begin on 2'Zd May and end oil 12th June. 

Michaelmas Term shall begin on 2d November and end on 
25th November. 

And that the essoin arid general return days of each term 
shall, until further provision be made by parliament, be as fol- 
lows, that is to say, the first essoin or general return day for 
every term shall be the fourth day before the day of the com- 
mencement of the terniy both days being included in the com- 
putation ; the second essoin day shall be the fifth day of the 
term ; the third essoin day shall be the fifteenth day of the 
term ; and the fourth and last shall be the nineteenth day of 
each term ; the first day of the term being already included in 
the computation with the same rejation to the commencement 
of each term as they now bear', and shall -be distinguished by 
the day of the term on which they respectively fall, the Mon- 
day being in all cases substituted for the Sunday when it shall 
happen that the day would fall on Sunday, except always that 
in Taster term there shall be but fotir returns instead of five 
as heretofore, the last being omitted ; provided that if the 
whole or any number of the days intervening between the 
Thursday before and the Wednesday next after Easter-day 
shall fall within Easter term there shall be no sittings in banc 
on any of such intervening days, but the term shall in such 
case be prolonged and continue foi* such number of days of 
business as shall be equal to the number of the intervening 
days before-mentioned, exclusive of Easter-day, and the eom- 
niencement of the ensuing Trinity term shall in such case be 
postponed and its continuance prolonged for an equal number 
of days of business. 

Section 7 enacts that when the alteration of the tei'ms 
therciri-before mentioned shouM take effect, not •more than 
twenty four days, exclusive of Sundays, after any Hilary, Trinity 
and Michaelnlas Term; nor more than six days,* exclusive of 
Sundays, after any Easter Term, to be reckoned consecutively 
immediately after such terms, shall be appropriated to sittings 
in London and Middlesex for the trial of issues of fact arising 
in any of the said Courts ; 2 ^^ovided that if any trial at bar shall 
be directed by any of the said Courts it shall be competent to 
the judges of such Court to appoint such day or days for the 
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trial thereof as they shall think fit, and the time so appointed, 
if in vacation, shall for the purpose of such trial be deemed 
and taken to he a part of the preceding term ; provided also 
that a day or days may be specially appointed, at any time not 
being within sucli twenty-four days, for the trial of any cause at 
Ni.si Prills willi the consent of the parties thereto, their coun- 
sel, or attornles. 

The 9th section authorizes judgments on indictments for 
felonies tried uj)oii a record out of the King’s Bench, to be 
given by the single judge hnmedUticl ij after the trial at the 
sittings or at the assizes Immcationy instead of waiting as here- 
tofore, and giving judgmenlin term time by and before tlie full 
(Jourt.((/) And the 12th section enacts, that bail may he jttsiijied 
before a judge at cluunliers or elsewhere, in vacation as wx*ll as 
term, and whether the defendant be actually in custody or 
not ; whereas before that act, bail could not justify at cliam- 
bers or in vacation, unless the defendant was in actual custody, 
or by consent. 

'J'he d()th section as to acJ;ions of ejectment, where the right 
of entry has accrued }o^a landlord in or a fter Hilar i/ or Trinity 
T’erm, enables him to proceed to trial in the vacation after 
those terms in the manner therein prescribed, the declara- 
tion to be entitled specially ; and moreover enables the judge, 
immediately after the trial, to certify his opinion on the back 
of the record, that a writ of possession should issue immedi- 
ately, ttiid the same shall issue accordingly. 

The I \V. 4, c. i>, (passed the 2r>d December, 1830,) for 
the better administration of justice so far as relates to the essoin 
and general return days of each term, and to substitute other 
provisions in lieu thereof, and to declare the law’ with regard 
to the duration of the terms in certain cases,” by section 1st 
repeals so much of 11 G. 4 and 1 W. 4, c. 70, s. G, as relates 
to the appointment of essoin or general return days ; and section 
2 enacts, that all w rits now usually returnable before any of 
his Majesty’s Courts of King’s Bench, Common Pleas or Ex- 
chequer respectively, on gcnoral return days, that shall be 
made returnable after Jan. 1, a. d. 1831, may be made return- 
able on the third day exclusive before the commencement of 
each term, or on any day, not being Sunday, bctw'een that day 
and the third day exclusive before the last day of the term ; 
and the day for appearance shall, as heretofore, be the third 
day after such return, exclusive of the day of the return, or in 


(il) See the caactraewt, decUioas, and observations, voi. ii, 366. 



TIxME AS REGARDS PRACTICE, 


93 


case such third day shall fall on a Sunday, t|^en on the fourth 
day after such return, exclusive of such day of return. 

Section 3rd, after reciting that it is expedient to remove all 
doubts that may exist as to the duration of the terms in any 
case that may occur, enacts, ‘‘ that in case the day of the month 
on which any term, according to the act aforesaid, is to end, 
shall fall to be on a Sunday, then the Monday next after such 
day shall be deemed and taken to be the last day of the term ; 
and that in case any of the days between the Thursday before 
and the Wednesday next after Easter shall fall within Easter 
term, then such days shall be deemed and taken to be a part 
of such term, although there be no sittings in banc on any of 
such intervening days/’ 

Jiut it will be presently seen, that the Uniformity of Process 
Act, 2 W. 4, c. 39, prescribing writs of summons and capias in 
personal actions, without any return day, and providing that 
act shall continue in force for four calendar months from the 
date, has in practice almost extinguished, as regards such 
personal actions, the distinction between the different return 
days in a term. They however ^ill apply to those actions, 
the proceedings in which are not 'affected .by 2 W. 4, c. 39, as 
dower, quare impedit, ejectment, replevin, scire facias, &c. 

The 1 W.4, c, 7, (passed 11th March, 1831,) for more speedy 
judgment and execution in actions in the Courts of Law at 
Westminster, in section 1 enacts, that all ivrits of impiiry 
may be made returnable and be returned on a day certain in 
term or vacation^ to be named in such writ ; and that thereupon 
in such vacation, after a rule for judgment, costs taxed, and 
final judgment signed, execution may be forthwith issued, 
unless the fiber Iff or other officer should certify that judgment 
ought not to be signed until the ensuing term, or unless one of 
the judges should think Jit to order the judgment to be stayed 
until a day to be named in his order/’ And sect. 2 authorizes 
a judge at Nisi Prius to direct immediate execution after a 
verdict; and sect. 3 directs that the writ of execution may{e) 
be tested on the day it issues, although in the vacation ; and 
section 3 enacts, that every judgment to be signed by virtue of 
that act, may be entered and recorded as the judgment of the 


(c) As the act thus merely authorizes 
the writ to be tested on the day it is 
issued, it may also, as before, be tested 
of the preceding term ; and should he so 
if the defendant died before the day of 
issuing the execution, and after the first 
day of the preceding term. Brocher v. 


Pond, 2 Dowl, Pr. C, 472 ; sed qutEVC see 
Peacock v. Day, 3 DowJ. 291 ; 9 Legal Ob- 
server, 251, 252. LinledaJc, J. held irre- 
gular n scire facias against bail, tested of 
the preceding term, and before the day of 
judgment against principal. And see sug- 
gestion, 3 Do'.vl, 294, note (a). 
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CHAP. III. Court, although the Court may not be sitting on the day of 
thereof, and every execution issued by virtue of that 
act shall and ^nay{f) heviv iestc on the day of issuing thereof, 
and such judgment and execution shall be as valid and effectual 
as if the same had been signed and recorded and issued ac- 
cording to the course of the common law. Before this act, 
when a cause stood for trial at a sittings in term, and the cause 
was made a rernanet to the sittings after it, on the terms ex* 
pressed in a rule of Court drawn up for the particular purpose, 
that the plainti/fsliould be entitled to a judgment of the preced- 
ing term in case he obtained a verdict, the course was to state on 
the record of the judgment such rule by consent, whereby the 
inconsistency in the judgment appearing antecedent to the 
trial was cured ; and since this act a fieri facias on a judgment, 
signed after the defendant’s death in vacation, may be tested on 
the last day of the preceding term, as the act only enacts that 
it nmy be tested on the day it issued, and not that it iimst or 
shall he so. (g) But section 4 provides, that in the next term 
the Court may set aside the judgment and execution, and grant 
a new trial or inquiry. That act was an extension of 11 G. 
4 and 1 W. 4, c. 70, s. 30, which we have seen (A) previously 
allowed in vacation an* execution by haberi facias, immediately 
after the trial of jin action of ejectment. But sect. G enacts, that no 
officer shall be compelled (i) to attend to tax costs on any judg- 
ment signed by virtue of that act, at any time between the 30th 
August and 21st October in any year. Upon this section it has 
been suggested, that probably during that time a plaintiff' 
might issue execution for the sum recovered by the verdict,(;) 
and on or after such 31st October tax his costs, and issue a 
fresh execution for them. CJ) The Sth and Oth sections relate 
to the returns of uriis of inquiry in the counties palatine and 
the return of writs removing actions in inferior courts into the 
Common Pleas at Westminster, and in order to expedite the 
proceedings, requires them to be returnable on the first Wed- 
nesday in every month. 

But the principal act tending to destroy the distinction 


(/) Supra last nolo. 

(^) Hiwher V. Dowl, Pr. C. 

47 but sec qualification, Paicork v. 
Dav, ante, pa, rfotc (f), 

(h) ihl, 

(i) From tins expression it sluiuld 
seem that if the proper officer cun be pre- 
raited upon to altemi, he might 

tax costa during (>r between tliesc 


ami that the enactment is merelv to afford 
him a reasonable holiday if he think fit. 

0) Doul. StHtule, TW. 4, c. 7,p, iV, 
in note. Certainly if the plaintiff !>c con- 
teiu to give up bis costs, this may be 
done, 5 East, I Jfi ; 4 Taunt. $80; Tkld, 
PPi ; Chitty’s Summary Prac. 195; but 
gu(t re as to any subsequent proceedings to 
obtain costs. 
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between term time and vacation, and particular return days, as 
respects most penonal actions, is the Uniformity of Process 
Act, 2 W. 4, c. 39, (passed 23d May, 1832,) which, as regards 
all mesne process in personal actions, wholly puts an end to 
the previous necessity for certain mesne process (i. e, writs of 
summons and capias, and detainer, {k) constituting by far the 
most usual proceedings in an action at law,) being tested, 
or returnable in term time, by requiring, in section 12, that 
all such writs of summons and capias shall be dated on the day 
when issued, wdiether in term or vacation, and shall not be 
made returnable on a particular day, but shall be in force for 
four calendar months from the day of the date inclusive there- 
of. (/) And sect. 15, and the rule of Mich, T, 3 W, 4, 1832, 
and Hilary Term, 1833, order that a judge may make an order 
on the sheriff or other officer to return the writ and what has 
been done thereon, so as to prevent delay in the action after 
tJie process has been so executed, before the expiration of the 
four months. But section 3d requires that writs of distringas 
shall he tested on the day of the issuing tliereof, whether in 
term or vacation, though to be returnable in term time, on some 
(lay ccjrtain, not being less than fifteen days after the teste 
thereof; and by section 5, in proceedings to outlawry, every writ 
subsequent to the writ of capias or distringas shall be tested on 
the day of the return of the next preceding writ, and be made 
returnable on a day certain in term. 

Since this act, although the writ of summons or capias inust 
be correctly dated of the day when actually issued, or it may 
be set aside, (w/) yet all the other innumerable motions for 
irregularity in respect of mistakes in the date or return day, or 
on account of a term intervening between such date and re- 
turn, or the return day being a dies non, have necessarily 
ceased, so far at least as regards most personal actions. 

But the even still more important enactment tending to 
diminish the distinctions between terms and vacations, is con** 
tained in the 11th section of 2 W. 4, e. 39, which, after reciting 
that, according to the then existing practice in certain cases, 
no proceedings could be effectually had on any writ returnable 
within four days of the end of tlie term until the beginning of 
the ensuing term, whereby an unnecessary delay has been 
sometimes created, for remedy thereof enacted, that jf any writ 

(k) But writs of Distringas, Exigent, (I) 2 W, 4, c, 89, sections 10 & 12. 

and Proclnmatiou, must still be returnable (m) R. M. 3 VV. 4, rule 10 j semble, t 

in term. See sect. S, 5} and see schedule Burr. 408, and post, Chap. V. 
of act, 2 W. 4, c. 39, 
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of >^ 707 ^) 1 07 } a y capias or (let(n 7 i€ry issued by authority of tliat act, 
shall be starved or executed on any day, whether in tc; in or va- 
cation, all 7 iecessarf/ proceed} io ju(1^7nc77l (i7}d execution, 
ntaij, except as hereinafter provided, he had thereon tviihout 
delaip at the c.vj/t ration of eight daijs from the service or execu- 
tion thereof, on wliatever day the last of such eight days may 
happen to fall, whether in lerni or vacation, (w) And then fol- 
low certain e.}ceptio7ts, viz. that if the last of such eight days 
shall in any case happen to fall on a Sunday, Christmas day, 
or any day appointed for a public fast or thanksgiving, in 
eitlun* of such cases the fo/lo7ving day shall be considered as 
tb(‘ last of siuli eight days; and if the last of such eight days 
shall happen to lull on any day between the I'lnirsday before 
and the ^Cednesday after Easter day, then and in every such 
case, the ednesday after ICaster day shall be considered as 
tln^ last of such (fight days. Vrorided also, tliat if such writ 
shall be served or executed on any day between the lOtli day 
of August and tlu‘ iMtb day of October in any year, special 
bail 7)tay(o) lie put in by the defendant in bailable process, or 
apj)earance entered either by the defendant or the plaintiff* 
on process not bail^l)lc,at tRc expiration of such eight days. (r>) 
Pi^ovulcd i\\so, that no dcclat^aiion or pleading after declai^aiion 
shall be filed or delivered between the said lOtli day of August 
and the 24th day of October. And by G. R. M. 3 W. 4, r. 
12, in case the time for pleading to any declaration, or for an- 
swering any pleadings, shall not have expired before the 10th 
August, tlie party called upon to plead, reply, bcc, shall have 
the same number of days for that purpose after the 24th 
October, as if the declaration or preceding pleading had been 
delivered or filed on the 24tli October. And it lias been de- 
cided, that if a defendant obtain enlarged time for pleading 
juvvious to the 10th August, but which does not expire on 
that (lay, he is not entitled to the remainder of tlic enlarged 
time after the 2 f th of October for the juirpose of pleading. (/;) 
And if the time for pleading docs not expire until after tlie 
lOtli August, although it may be enlarged time, still the defend- 
ant is to have the same tinm for pleading as if the declaration 
had been -filed dr delivered on the 24th October, (y) 


(/; ') Vnii ifi/ra. 

(.») If. llKTofiiiv, a defendant bt’ ar- 
rested between the l9tb of Au‘:ust and 
‘J tth of October, lie rmid put in and jus- 
lit) bail before a juiii^e at clianiber.-, 
V. itliia thv >imie linu , and in llic suinc 


way, as in any other ptirt of tiie vacation. 
-V. V. of 2 C'r. cs: 

.'hid; and the siiine as to a aji- 

prio\ini'i\ 

(}i) I i lndcrv, S/mdlf'u, .‘i J.)ovvl. r> 7 . 

0/) U'l/aen v. Btnd^loch’, 2 Dow!. 417 
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Tfte wording of ibe proviso respecting the defendant's put- 
ting in bail, or entering an appearance between the 10th of 
August and 24th October is obscure, (r) for the word may would 
only seem to give the defendant a Uherly or power wdiich he 
unquestionably would liave without the proviso; the M^ord 
may^ however, applies only to the plainflffs entering an ap- 
pearance according to the statutes between those days; for as 
respects defendants^ it is now settled that they must enter their 
appearance i and put in and perfeel sj)cc}al bail at a judge’s 
chambers, between the lOtli August and 2!th October, pre- 
cisely as if the act contained no exception whatever, and the 
exception in the act is construed only to apply to declarations 
and pleadings after declaration, which are i|||t to be filed or 
delivered during the excepted tiine.(.v) 

The result, tljerefore, of tlie enactment is, that the 11th sect, 
with its exceptions, is confined to mesne process, and provides, 
that if the last of tlic eight clays after service or execution of 
mesne process fall on a Sunday, Christmas-clay, or public fast 
or thanksgiving day, the next day is to be considered the last 
of the eight days; and if the last of such ei^ht days shall fall 
between Thursday before and Wednesday^ after Ivaster day, 
then sucli Wednesday shall be considered the last of such 
eight days, and the defendant has so many additional days to 
appeav or put in bail ; but that as respects appearance and bail 
above, they are, to take place between the lOtli August and 
24th October, the same as at any otjier time of the year; 
though as regards declarations, and otl^|pr pleadings, they arc 
not to be filed or deltvered between the ,10tb August and 24th 
October. 

The rule, Michaelmas term, 3 Wm. 4, r. 12, in furtherance 
of the exception in 2 Win. 4, c. 39, stat. 11, respecting any de- 
claration or other pleading between the 10th August and 24th 
October, orders that in case the time fof pleading to any de- 
claration, or for answering any pleadingvS, shall not have ex- 
pired before the lOtli August, the party called upon to plead, 
reply, &c. shall have the same number of days for that pur- 
pose after the 2kh October, as if jhe declar;|}ici»i Or {Receding 
pleading had been delivered or filed on the latter day. 
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Rule M. r, a 
W. I, r. 12, 
ordering tliat if 
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The principal consequences of these alterations is, that now. The principai 


(r) Pm Lord Lyndliurst and Huy fry, 
H. *M) Rex V. Shcrif of MnUU •sex, V Crom, 
& M. and see 1 Arcbbold, Pr. C. V. 
flO]. 


(s) Rvx V. ^ f'ciiff of Miiltl User, in IVoU 
iiiito I V. ‘j t.’jfjinp. Sc !\1. 
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subject to such few exceptions, a plainlift’ may tsst^e Ais^f?ro^ 
cm, insist on an appearance or bail above, declare^ give notice 
to plead, demand j>lea, and sign judgment for want of a plea, 
or in case of a plea in due time, proceed to issue, and even 
trial, and judgment, and execution, in vacation^ it the requisite 
number of days essential to intervene between each stage of 
the cause will allow, al any time, (excepting between 10th Au- 
gust and TMth October,) and which is now strictly the only 
aalaal ravafion, (and is confined to declarations tiXxCi pleadings 
thereon,) and as to putting in hail in bailable actions, and the 
entering an appearance by the defendant or tlie plaintiff’, the 
same must bo done even during that excepted time.(/) 

We have seen that the II G. 4 and 1 W. 4, c. 70, s. 7, pro- 
hibits tlie appropriation of more ilnin iwenUpfour days, ex- 
clusive of iSundays, after any Hilary "J'rinity, and Michaelmas 
term, nor more than six days, exclusive of Sunday, after any 
Easter term, to be reckoned consecutively, immediately after 
such terms, to sittings in London and M iddlesex, ///6' trial 
of issues of fact in any of the said Courts, with the ex- 

ception of trials at bar, or particular day^s of trial appointed by 
consent to take place during a vacation, but not pending the 
twenty-four days, so that only twenty four days can now, in 
any case be appropriated, in London and Middlesex, for trials 
after term, usually Uvelcc for Middlesex and twelve for Lon- 
don. 

As regards the Circuits, certain days 'are usually appointed 
in anticipation for llie circuit town of each county. And the 
3 G. 4, c. 10, enacts, that when commissions shall not be 
opened and read at any place specified oii tlie day named 
therein, the same may be opened and read on the following 
day, not being Sunday, or if a Sunday, then on the next suc- 
ceeding day. (w) If the business on the civil side in one 
county be not finished before the counnission day for the next 
county, the remaining causes cannot then be tried, but must 
be made^remaiiels, and it i!| only at the last county town on • 
the circuit that it is certain that all the business will be com- 
pleted. 

The last act tending to destroy the distinctions between 


(t) Sie ovaplUin?. in Q \V. 1, c. :A>, s. (»<) Ste stat. 3 G. 4, c. 10, Cliittv’u 
Hi 1 Artli, 1*1, C. i\ [UiJ. Cul. Stat. 1061. 
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terms and vacations, was the 3 & 4 W. 4, c. 67, s. 2, (passed 

^ vF * BHM® ANP 

28th August, 183S,) whereby, after reciting that by the exist- Vj^cxtioss, 

ing law and the practice of the Courts, actions may be 

brought, and issues may proceed to trial ami final judgment, 
in vacation, notwithstanding the cause of action may have jury process and 
arisen subsequent to the then preceding term, buf that jury 
process and writs of execution are note by law tested in term tested in vaca- 
time only; therefore enacts that the writ of venire facias ju- 
raiores may be tested on the day on which the same is actually ateiy after die 
issued, and may be made returnable forthwith^ and that the cr^cuicd' ^ 
writ of distringas juratores, or habeas corpora juratorum^ may 
be tested in term or vacation, on any day subsequent to the 
teste of the vemre facias jnratoreSy and that all writs of execu- 
tion may be tested on the day on which the same are issued, 
and shall be made returnable immediately after execution 
thereof ; provided that wlien a trial at bar is had, the writ of 
venire facias juratores shall be made returnable as heretofore. 

And the 2 W. 4, c. 89, s. 15, authorizes the Court, or a A judge's order 
judge* in vacation, to make orders for the sheriff’s return of 
writs of execution and mesne process in the vacation, subject ccss in vacation, 
to an attachment in the next term. And that act, as well as 
the 8 & 4 W. 4, c. 67, s. 3, extends as w^U to judgments and 
proceedings that had commenced before the passing of those 
acts as since ; and it is no excuse to a sheriff’ for not obeying 
any such order, that he could not open the treasury and file 
his return without paying an extra vacation fee. (a*) But the 
circumstance of proceedings being no^ sustainable in tlie vaca- 
tions, and even tlie abolition of the necessity for a rule to enter 
the issue, has hitherto been considered as not altering the pre- 
vious practice and time of moving for a judgment in case of a 
nonsuit, though an alteration in that respect is in contempla- 
tion. {y) 

As respects all acts that must be transacted in banc, the dis- Of the necessity 
tinctions between term and vacation continues, and if. a rule 
has not been determined upon in the term in which it was ob- on** term until 
tained, it must, on the motion of counsel, or by^ a distinct rule, 
be enlarged until the next term, or if not, it must, by a distinct 
motion, referring, nevertheless, to the prior afficlayit and rule, 
be retnved before its merits can be discussed, (z) 


(i) Ilex V, Sheriff of Surrey, 3 Dowl. 181 j Witliamiv. Kdwardn, lil. 183 . 
82. Smith v. Co((iei', 3 Dowl, 100 . 

(y) Buiterworth v. Crahtrec, 3 Dowl, 

II 2 
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Many of the modern technical rules founded on 11 G'. 4 and 
‘ 1 W, 4, c. 70, s. 1 1. or the subsequent acts, also. materially tend 
to put an end to the ancient distinctions between the terms and 
vacations, and the essoin days and the first day of foil tertnv 
Formerly a declaration in ejectment must have been served 
before ike first essoin day of each term to entitle the plaintiff 
to an . appearance and plea of that term, but now the rule 
1 W. 4, 1831, authorizes the service of such declaration before 
the first day in term; and by rule H. T. 2 W.4, a.d. 1832, 
when a rule to return a writ expires in vacation, the sheriff is 
to file the writ at the expiration of such rule, or as soon after 
as the office shall be open. 

The rule M.T. 3 W. 4, 1832, provides, that in case the time 
for pleading to any declaration or answering any pleading, 
shall not have expired before the 10th August in any year, the 
party called upon to plead, reply, &c. shall have the same num- 
ber of days for that purpose after the 24th October then next, 
as if the declaration or preceding pleading had been delivered 
or filed on the 24th day of October, but in such cases it shall 
not be necessary to have a second rule to plead, &c. The ob- 
ject of this rule w^as to secure a complete and perfect vacation, 
holiday and state of repose, between the 10th August and 24th 
October, without the necessity for any part of that time being 
occupied by practitioners even in preparing for a renewal of 
active ine«asures to commence iminediately after the latter day, 
excepting as rogardvS the entry of an appearance and putting 
in and perfecting baib(^) But the following rule provides, 
that in case a judge shouhl make an order in vacation for the 
return of any writ issued by authority of 2 W. 4, c.39, or any 
writ of capias ad satisfaciendum, fieri facias, or elegit on any 
day in vacation, and such order shall have been duly served 
but not obeyed, and the same shall be made a rule of Court in 
the next term, it shall not be necessary to serve such rule of 
Court, or make any fresh demand of performance thereon, 
but an attachment shall issue forthwith for disbbedlence of 
such order, whether the thing required by such order shall ov 
not have l^een done in the meantime.”(6) Where a writ issued 
in vacation, and a declaration was delivered, and rule to plead 
gtnen in the same vacation, but the plaintiff did not sign judg- 
ment until the ensuing term, it was held that it was not neces* 
sary to give a new rule to plead in that term.(e) 


(rt) 97. 495 ; and Fagg v. 6 Legal Ob* 

U\»lc M.T. S VV. 4, r. tS, 1833. server, 478 ; Tidd’s Supp, 1833, p. ll?7. 
(>) Mtndct V. Murphy, 1 Crump. Sc M, 
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Lastly, TheKuleSof H.T. 1834 as to pleadings puts an 
. end tp t]bf necessity for entries of continuances by way of iw- 
parlance^ cmia advisari uwft, vicecomes non misit brese, or 
otherWi^^. and directs that they not be made upon any 
record or roll whatever, or in the pleadings, except the jurata 
ponitur in respectUi which is to be retained; and rule 3 
directs, that all Judgments, whether interlocutory or final, 
shall he entered of record pi the day of the month and year, 
whether in* term or vacation, (usually identified 

as to time by taxing costs,) and shrill not have relation to any 
other day, provided that.it shall be competent for the Court 
to order a judgment to be entered pro tunc, {c) This 
rule altered the antecedent legal fiction, that a judgment by 
bill related to the first day in full term,(d) and that a judgment 
by original related to the essoin day,(c) and has materially 
altered the practice in other respects ; as, for instance, sincq, 
that rule an affidavit, on which to obtain leave to enter up 
judgment on an old warrant of attorney, need not shew that, 
the party w'as alive in full term.(f) 

It will thus be seen, that all or most ot flie tec/inical cUstinc^ 
tions between term and vacation, essoin days and general rec- 
tum days, or return days certain, are now aiumlled, as they 
allected most personal actions ; but still whenever the fidl 
Court in fact interfered, as in giving judgment on argued de- 
murrers, special cases, special verdicts, new trials, (except for 
mere ' irregularity,) motions for criminal informations, special 
rules, &c. then the proceeding can only take place during the 
terms, and not in vacation. And as the Uniformity of Process 
Act, 2 W. 4, c. 39, extends only to certain personal actions, such 
as assumpsit, covenant, debt, detinue, case, trover, and trespass, 
oi’iginally commenced in one of the superior Courts,, and not to 
proceedings in scire facias (though in some respects a personal 
action,) nor to actions of replevin, whi#h are removed from the 
County Court, nor to real or mixed actions, sucli as dower, 
quare impedit and ejectment, (g) it will still be necessary to 
keep in view the enactments of 11 Geo. 4 and 1 Wm. 4, c. 70, 
and 1 W. 4, c^3, s. 1, 2, 3, as to general re^rn days and other 
particular days in term, excepting in some instances relative to 


(c) Bragner v, Langmead, 7 T, U.20; 
Calvert v. Tomlint b Bing; 1 ; Mura v. 
Qahif 6T. R. 6; Lawrence v. Hodgtout 
1 Young & Jer..368. 

id) Greenway v. Fiiher, 7 B, Sc C. 436 ; 
liaewetl v. Thorogoodt id* 705. 

(e) Whitaker v, Whitaker, 8 B. & C. 


76B ; Turner v. Davis, 2 Saaad. 6th cd» 
148. 

(/) Cockman v. Hellyer, i Bing. N, C. 

(g) Doe dtGillett v, Roe, 4 Tyr, Eep, 
649. 
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CHAP. in» the action of ejectment, as in the rule of T. T. I W; 4, A. d. 

1831, which authorizes the delivery of a declaration^ Ip eject- 
ment at any tinie before the first clay in full term, which pre- 
viously must have have been delivered before the essoifiday. 
The consecjucncc is, that a declaration in ejectment in the Ex- 
chequer is still to commence and conclude with the usual quo 
minus clauses, because neither the statute for the uniformity of 
process in personal actions, nor the general rule of M. T. 
3 W. 4, n 15, ])rescribing the forms of commencing and con- 
cluding declarations in personal actions, extend to the action 
of ejectment ;(//) »and for the same reason it is not necessary to 
entitle a declaration in ejectment of a term, or of any particular 
clay in a term, but it suffices to entitle it of any day, because 
the rule of II. T. 4 \V. 4, r. 1, is confined to personal actions^ 
and does not extend to actions of ejectment.(i) 

Wiial acts must AVe have necessarily, in examining the several branches of 
jurisdiction into which such Court has, for the despatch of 
business, been subdivided, considered in some degree tlie dif- 
ference between the acts W the whole Court to be exercised 
only in term time, and those of a single judge sitting in the 
Practice Court or at chambers in term or vacation, and to 
those pages we must here refer. At comfnon law, or at least 
without express enactment, neither the judges constituting the 
whole Court, nor any judge thereof, could do certain acts 
otherwise than during one of the four terms, Tiius even bail 
could not justify at clumbers during term time, excepting by 
consent ;(^;) and in bail could not be justified at all 

without roii.sont, so that if a party were imprisoned he could 
not he released until the next term before the passing of the 
■lt> C». »>, c. 4(>, s. G, and which only aj>plied to actual prisoners^ 
and not to parties at large ; and consequently if a defendants 
bail were going abroad in vacation time, he could not Imve tliem 
first justify in vacation ^before the 1 W.4, c. 70, s. 12. So no 
rule could or can be discussed in vacation unless by consent* 
But now, pritwlpalhj under the statute of 2 W. 4, c. 39, s, 11> 
all proceedings in a cause, excepting those that must of neces- 
sity be decided upon in or in the Practice Court, may be 
taken and liad in and during the vacation ; and the expedients of 
sham plcacling or other devices to get over the term,’* as was 
the technical expression, have been defeated, excepting in 
a few instances of actions commenced towards the end of a 

(^) Doe d. OiUtU v, Roi', 4 T^r, R, 649. (j) Hmekins v. PUimcr and Bart, ft Bla. 

(0 Doc d. Aihmun v. Roe, X Bing. N. Rep, 1064; Tidd, 263. 

C* 
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temh 3ikI to be tried at the sittings in London and Middlesex, 
when tiine in general properly allowed to a defendant to 
prepare his plea, and the time consumed before issue can be 
joined, and a proper notice of trial be given for the sittings in 
London^^pv Middlesex after term, may delay a trial until in or 
after next term. But it can rarely occur even in the issuable 
terms, when the venue is laid in the couutry, that a defendant 
can by any fdeading or device, liow^ever ingenious, prevent a 
trial at the next immediate assizes, except by denmrrer preclu- 
ding a trial; but upon which, unless it be well founded, judg- 
ment against the defendant will as of course be obtained in 
the next term. The recent acts, however, principally relate 
to certain proceedings in personal actions, and there are still 
many cases in which writs, as a certiorari, must be tested in 
imn, (k) 


2. Before these recent enactments ami rules thereon, as 
recited in 2 Win. 4, c. 39, sect. 11, no proceedings could be 
effectually had on any writ returniible within four days of the 
end oAhe term, until the begiuniu^ of the next term, (/) for 
in that case, if the defendant appeared and the plaintiff deli- 
vered his declaration, the defendant was not obliged to plead 
until the first four days of the next term, but was entitled, as 
of, course, to an mparlanccy a term designating a right upon 
which, in the older works on practice, much learning will be 
foujuh(wO So, if a writ were returnable in one ter?h, and the 
declaration was not delivered before the essoin day of the 
next, the defendant might imparle or delay his plea until 
third term, provided he perfected appearance or bail in the 
first term.(w) It will be observed that neither of the modern 
enactments mention imparlances; and therefore it was for some 
time supposed, and even decided by a judge at chambers, that 
there were cases in which the right to an imparlance may still 
continue. (o) Though it was at first supposed that as the acts 
were silent respecting imparlances, a defendant might still be 
entitled to an imparlance, where a plaintiflT declared in vacation, 
notwithstanding this act;(o) yet it has since been determined 


(k) See 9 Legal Observer, 299. term, 5 & 6 G. 2 ; Rule Micb. 10 G. 2, 

(^ly^ Ante, 95. The gener<U rule of rcg. 2; Rule Trin. 22 G. S, in K. B.; 
Midi, term, 1 W. 4, a.u. 1831, however, Rule Hil. term, 35 G. 3. in C* P. ; Rule 
emiiiletl a to declare aud insist on JVl. T. 1 \V. 4, a. />• 1830, Ls.cbequer. 

a idea of the stupe term upon any writ (n) TM,466, 467. 
returnable aiiy day of the term, provided (o) Frmn v. ChapliMt 2 Dowj. 525, Moh- 
the deeJnrulion was delivered oii or be- served upon in Wigle}f v, Tomlim, 3 
fore the last day of the term. Dowl. 7 ; and see Xidd’s Supp. a,P, 1033, 

(m) Tidd, 465,406,467) Rule Trin. p.ia7. 
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in banc, after a conference with the judges of the three Courts, 
that giving it plaintiff an absolute right to proceed in pacation 
impliedly took away all right to an imparlance^ which, H ab 
lowed, would annul such right. (</) 

3. At common law Sunday was always considered dies non 
juridicHS as to process, though deeds and other acts not in the 
ordinary way of business may be executed on that day. But pro- 
cess by original, when a general return day fell on a Sunday, 
might be returnable on that day.(r) But that practice 

is now prevented, and writs that liavc any return day, as a dis- 
tringas and proceedings to outlawry, must now be returnable on 
a day certain in term time, not being Sunday, (^f) At common 
law, if an act be stipulated to be or is to be done on a day of 
a month, which happens to^fall on a Sunday, the party has 
the next following day to perform it; and the legislature and 
the Courts appear to have considered such allawauce of the 
following day as j)roper.(j?) ihit by the mercantile law and by 
statute, as regards bills of exchange or promissory notes, if 
payable on a »yundny, "tbey become due the' day before, 
though, if ilislionduVed, notice need not be given until the fol- 
lowing ]Vjondfly.(w) And if a letter giving notice of the dis- 
lionour be received on Sunday, it need not be opened till the 
Monday, and it is to be considered as only having been re- 
ceived on the latter day.(.r) 

The SO tar. S, c. 7, prohibiting Kccular affairs in general on a 
Sunday, and considered to be in afli nuance of the common law', 
itMCCt. G enacts, (y) that no person sliall on Sunday serve or 
execute, or cause to be sewed or executed, any w^rit, pro- 
cess, w’arrant, order, judgment, or decree, (except in cases 
of treason, felony, or breach of the peace,) but that the ser- 
” vice thereof on Sunday shall be r^^oid to all intents and pur- 
poses whatsoever; and the person so serving or executing 
“ the same shall be liable at tlie suit of the party grieved, and 
to answer damages to him for doing thereof, as if he had 
done the same without any writ, process, warrant, order, 
‘'judgment, or decree at all.’*(s) 

(^/) tsimc V. Vesting, :i Dow). 157, (/() 7&8C.4, c. 15; Ta^l v, Lewis, 
t58; V, Tiimlim, a Dowl. 7; aiiU hard Kaym. 743. The same law to a 

see 9 Legal Observer, p. 20 to 22, 226. Jewish festival, Lindo v. L^mworth, 2 
ihit iinpailuiKTS may *m some actions for Caiwpb. 602. 

some purpyscii still continue^ 'Fidd's Supp. ( i ) Bruy v. Haduen, ^ jMaule 5c Selw. 
1833, i>. 127. 6B; \\ Shawenm, 2 Bar. & Aid. 

(r) Tidd^ lOt). 501. 

(.s) 1 W, 4, c. 3, s, 2 j 2 W. 4, c. 39, (y) CliiUy's iSumDuiry, Pr. 18, 19, 

8*4,5. tciiih line. 

(0 See 11 G. 4 and \ AV. 4, C. VO, (s) See note on ibis act, Clritty's Col. 

Stttt, 1039. There ma^ be a recaption 
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If process by original were returnable on a Sunday, it must 
have b|en executed before midnight of Saturday; (a) and a v^cattion*, 
service of any process on a Sunday is so absolutely void that it — 
cannot be made good by any waiver of tbs objection; (4) but if 
the defendant plead to a declaration, as that step excuses even 
the total want of process> it would equally waive an irregularity 
in the service^ The statute, it will be observed, does not 
#1 express terms extend to pleadings or notices thereof, but 
nevertheless the service of a notice of declaration j(e) or delivery 
of pleadings, (ri) service of notice of plea that had been filed on 
a Sunday, (e) or service of a copy of any rule,(/) or service on 
Sunday of a ^^countermand of notice of trial, are bad; and 
the imperfection in the proceeding cannot be aided ;(4) nor can 
judgment for want of a plea be signed on Sunday or any dies 
non. (i) 

And as Sunday is not a proper day for making inquiries, it 
is not counted as one of the two days in a notice of justifica- 
tion of bail,( /) nor in a rule for judgment after verdict, (I) nor 
one of the four days during which a ca. sa., (?) or scire fa- 
cias, to fix bail must lie in tli/^offiqe. And yet Sunday, 
imless it be the last, is counted as one of the days in a notice 
to plead, and one of the four days in a rule to plead* (/») 


Before the act 3 & 4 W. I, c. 43, s. 43, which abolished the Oi utiicr dies 
nuiueruus holidays, and reduced the dies non liolidays to d«y8,^^aiul wiiai 
Sundays, and Easter Monday and Tuesday, Christmas day, (o) 

and the three following days, it was held that a dies non, un- 

ailcr a escape, tliougli nut after (ci) 1 H. Bla..629; B 'I'. R. B6. 

one that lias been voluiitai v* b Mod, (e) 8 East, 547. 

Ath'ut&m \\^ftnnesa?i, 5T. R. 26, nor alter (/) 8 T. R. B6; Tyr. 218, 401, 499, 
a release w'uliont searching, when there {g) Tvr. 757. 

Imppt^i.s tu be u detuuu’r, or another writ (fe) 1 H, Bla. 629; 13 East, 155; 

in shqrilt’^y office, id, th, Bttt there may 8 East, 347, 
be u retaking on a Sunday under an es- (i) 9 Bar. & Cres, 24S» 
warrant; Vttvker v. JUoar, 2 Salk. Tidd, 260. 

626, or on Lord Chancellor’s warrant or (k) Tidd, 90S. 

order of comiuitment for a contempt, 1 (/) 1 B. & Aid. 528; 6 M. <Sf S. iJ3. 

Aik. and hy bail above, 6 Mod. 23J, {m) iSemble, 7 Bing. 109. 

though not by bail to tho sljerUi’, ./Jrao/ts (n) 2 Sa}k. 624; 11 East, 272 ; so 
V. Wnri'CHt 2 niack. R. 1273; nor on an tliat supposing the four days were in- 
attaclirucnt for non-performance of an tended to allow time for preparing a plea, 
award, I’T. H. 265; nor on a justice's epeclal pleadcr.s are supptitecd to be less 
warrant for non-payment of a penalty on observant of the sabbath than the rest of 
a conviction, id, ibid.) nor can a rule nisi mankind. 

for an attachment for non-payment of (o) For an account pf tUe former diffc- 
nioney l)i; served on a Sunday, M\Ueham rent holidays, and when they were com- 
V. Smithy 8 T, R. 66- nianded or allowed to be kept on diffe- 

(a) l^everidge v. Fhistow, 2 Hpn. Bla. rent days in the year, sec Sellouts Pfuc. 

29. and Ticfd's Prac. 9t]iedit. 55 to58. And 

(h) Tailor V. Phillipi, 13 East, 155; 8 as to the remedies for refusitig to transact 
East, 517‘. business at any office, or demanding extra 

(c) 1 II. Bla. 628. fees, lldd, 55 to 58, 
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less a Sunday, was m day for acts that did not requirfi to be, 
nor were supposed to be done in Court, as putting in bail;(/>) 
and if the last of the four days to plead were a dies noh, as the 
Purification, the defendard must, nevertheless, have pleaded 
on or before that day, and he had not another day.(y) 

By the 3 & 4 W* 4, c. 42, s, 43, passed 14tb August, 1833, 
reciting that the observance of holidays in the i^ouHs of 
Common Law during term time, and in the offices belongiiag 
to the same, on the several days on which holidays were then 
kept, was very inconvenient, and tended to delay the adminis^ 
tration of justice ^ therefore enacted, that none of the several 
days mentioned in 3 & G Ed* C, c» 3, shall be observed or kept 
ill the said Courts, or in the offices belonging thereto, except 
Sundays, the day of the Nativity of our Lord, and the three 
following days, and Monday and Tuesday in Easter week.’' 
Good Friday, though formerly a holiday, (r) is no longer so; 
Sundays and Christmas day, the three following days, and 
Easter Monday and Tuesday, being the only general liolidaya 
allowed in the above statute. But the general rule of Easter 
term, 2 W. 4, a* ». 1832, cw^ers, that the days between Thurs- 
day next before, and the Wednesday next after Easter day 
shall not be reckoned or included in any rules or notices, or 
other proceedings, except notices of trials, and notices of in- 
quiry in any of the Courts of Law at Westminster. 

The enjoined hours of attendance at the Seal Office, (being 
the oflice for sealing writs issued out of K. B. and C. P.) are 
from eleven in the morning till two in the afternooon, and five 
to seven in the evening, during each term, and for ten days 
after every issuable term, and one week after every other term, 
and from eleven in the morning till three in the afternoon at 
all other times, ( a) The remedy for not opening the offices 
at the proper time, or for refusing to perform duty, is an ac^n 
on the case, or a summary application to the Court. (0 


(p) 5T. R.176;T. 118. 

Iq) a Ucii. Ula. 616 J TiJcl, 4^4. 

(r) I'idtl, 5^. * 

(0 a. T. 1656, rcg. 7, K. B. R. T. 9 
W. C. R; TiiUl, 54; Rule Triu. 54 G. 
S, K. B.; 3 M. ^ S. 163 ; 5 Taant. 70^2. 
Bui it w ill b€**oU|M}rvei) tlmt the 5 6 

Kd. 6, c* 3, did not name Good Fritla^*^ 
so Unit the sUtule 3 & 4 W. 4, c. le, s, 
43, does not txpresihf prohibit the obser* 
vauce of that titty aa a holiday. The sta- 
tute 7 k 8 0. 4, c. 15, declared Good 
Friday to be g dies uoa for bustoess, so 


that bills of exchange otherwise falling 
due on thut day should hecotue due on 
the preceding Thursday, though notice of 
dishonour need not be given until the 
Saturday, 'I'he anecdote of Dunning tel- 
ling Lord Mansfield, when he declared 
he would try causes on Good Friday, that 
he would be tlie first jutlge who iiad 
transucted business on that day since 
Potilius Pilate, will be rcnieiubercd, 

(0 Tidd, 53 ; 7 T. R. 336 ; 7 Taunt. 
182; 1 lien, Bl. 105. 
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In the Common Pleas the hours of attendance at the Office 
of the Protbonotaries^ No. 1, King’s Bench Walk* Temple^ 
of tl^ Treasury Keeper at the Treasury, Westminster Hall, at 
the Warrant-of- Attorney Office, now at No. 1, New Court, are 
the same aS at the Seal Office, viz. from eleven to two, and 
from five to seven during each term, and ten days after every 
issuable term, and one week after every other term ; and from 
eleven to three at all other times, {u) 

V In the Exchequer^ the rule of M. T. 2 W. 4, (x) requires the 
Exchequer Office of Pleas to be kept open for business during 
term, and one week after every ierm^ (Sundays, Christmas-day, 
Good Friday, Easter Monday, Ascension day, and Midsummer 
day, and the days appointed for public feasts, thanksgivings, 
or fasts excepted,) (y) from eleven o’clock in the morning till 
three o’clock in the afternoon, and from six till nine o’clock in 
the evening, and at other times^ from eleven o’clock in the 
morning until four o’clock in the afternoon, the usual holidays 
excepted, when the said office is to be closed, (x) Tile distino 
tion of Monday and Tuesday, not being days of business on 
the plea side, no longer prevails iq<ilie Exchequer, (o) Wed^ 
nesidays in terul time liave been recently declared to be special 
paper days, excepting when ^be first and last of either terms.(A) 

A year and a da;/' is a period particularly recognized in 
the law as regards some proceedings on an action as well as 
otherwise. Thus, if a judgment in an action be reversed, a 
party, notwithstanding the lapse of time mentioned in a statute 
of limitations pending that action, may commence a fresh action 
within a year and a day after the day of such reversal. (cL,The 
day w*as probably added by our ancestors to teipove any doubt 
as to the completion of the year by inclusive or exclusive corn* 
putation of the first or Jgst clay.(rf) So, after a year and a day 
had elapsed from the day of signing, a judgment, without any 
intervening writ of execution or other proceeding thereon, no 
writ of execution could afterwards be issued, and the only 
remedy was by action of debt on the judgment, until the 13 

Edwv 1, c. 45, gave a writ of scire facias to revive the judg- 

— ^ ^ — — 

(u) RuieTrin/r. 64 G. 3, and 1 Hen, (s) In T<tte v. BtdfieM, 3 Dowl, 219, 
Bin. 103. it was considered that tiie afternoon in 

(t) This rule virtually annuls that of the Exchequer (qr the purpose of s)|;n}ng 
Mich, term, 1 W, 4 j 1 Tyrw, R. 136; a judgment does not commence (ill three 
Jervis Rules 3. o'clock. 

{y) The statute 3 & 4 W. 4, c. 42, s, (a) Price Pr, 73. 

43, ttboiJshes all holidays excepting Son- (6) Price Pr, 329. 

day, CiirisUnaS'dayt and three following (c) 4 Bla. Com. 3)3, 333 ; liuddoch*t 
days, and Baxter Monday and Tuesday, ease, .6 Coke, 25, 1 Lev. 310. 
ttwtc, 105. (d) Falmer^s Pr. Lords, 175, ttota. 
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CHAIMfl. ment; and after judgment on scire facias, .execution maybe 
The year is to be computed from the day of .sign- 

ing the judgment, exclusive of that day, (c) and the ^ftrords 

infra annum, in 18 Edw. 1, are to be reckoned by calendar 
months, and not by terms. (/) But by express agreement, as 
is usually the case when a warrant of attorney is executed as a 
collateral security, the necessity for a scire facias may be 
avoided. 

So by the general rule of Hil. T. 2 W* 1*, 1832, rule 35, “ a 
plaintiir.sliall be deemed out of Court unless he declare within 
one year after the process is returnable.’' But as writs of sum- 
mons and capias, since the 2 W. 4, c. 39, have no return day, the 
year would probably be calculated to commence from the eighth 
day incltmve from the execution of the process, (h) or accord- 
ing to another author, wnthin a year from the very day when 
the process was served or executed, (i) So, before the recent 
enactments, it was considered, that after four terms from the 
issuing the first writ, or rather ftom the return daij oi such 
writ, without any intervening proceeding tliereon, or the like 
time had elapsed froit) the‘'return day of a pluries or other con- 
tinued process, there must have been an entirely fresh writ, and 
not mere continued process, {k) ^ 

Six months^ we have seen, will sometimes be construed to 
mean half a year^ and not merely six lunar months. {!) Ac- 
cording to a French author, a quarter or half a year signifies 
three or six months, {m) 


b. iMoutii, how 5. A monthf when applicable to the practice of the Court, or 

oaicuiakci. tc^oral matters, or used in a statute, in general imports 

a lunar month of four weeks, or twenty-eight days ; (?/) but in 
ecclesiastical, maritime, or mercantile aifaii\s, it imports a ca- 
lendar montli, even in a formal contract, (o) varying in -the 
number of days according to tlie cmendar.(p) It has been 
held, that a calendar month’s notice of action, required by 24 


(<0 Bfic. Ah. Execution, II. ;Ti(ld,1105. 
(c) Barnes, 197 j Tidd, .1 103. 

(/) I Sira. aOl ; 1 Chit. Ucp. 669, a. 
ig) « Bar. Cres. *212 j Tidd, U()4. 

(h) 1 ArcM)old'» Pr. by T. Chilty', 
106. edit, 1801, p. 218. 

(i) 1 Arch.Pr.C.P. [68]. 

{k) S Bar. Aid. *71 ; lldd, 147, 
421. 

(/) The Bishop of Peterboroughf Ci'o. 
.lac. 167 ; ante, vnl. i. 775 ; voi. ii. 69. 
(m) 1 Purdessus, 354. 

Ante, vol. i. 775 j voU ii. 69, 149^ 
6 Term Ucp. 224 j Cremeit v. Harris, S 
Situ. Stu, 476. 


'((.i) Wilics, c)BB ; 1 Maule Sr Scl. Ill ; 
6 Maule Sd. 227 ; ante, vol. i. 773. 

(p) These may be kept in recolieclioii 
by the doggerel verses : 

** Tliirtij days bath September, 

Apr.il, June,’ and November ; 

All the vest have thirtp-one, 

Excej)t FebriJury alone, 

Which claimeth just eight and a scuie. 
And every leap year one rnore,*^ 

It may appear ridiculous to refer to 
these, but great utility 1ms been derived 
from assistance* to the memory on the 
plan of Gray’s Ars Tcchnicu Mcinoria. 
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G. 2, c. 44, to be given to a justice of the peace, begins on the 
day the notice is served, inclusive thereof ; and that tlierefore 
if notice be served on the 28th of April, it expires on the 37th 
of May, and the action may be commenced on the 28th of 
May ; (y) though it would seem on principle and the general 
rule of construction^ presently noticed, (especially as the sta- 
tute in terms requires least a calendar month’s notice,) (r) the 
first day ought to be excluded, so that the party to whom the 
notice is addressed should, according to the expressed inten- 
tion of the legislature, have the full time by days 6f twenty- 
four hours each. And it has been recently held, that the 
seven days allowed for making the oath and submitting to ex- 
amination antecedent to an action against the hundred, are to 
be calculated exclusive of the day on which the damage was 
committed; (.v) and in construing the 2 VV. & M. sess. 1, c. 5, 
authorising a landlord to sell a distress after such distress and 
notice as aforesaid, and expiration of the said five daysf the 
day of making the distress is to be excluded, and after allowing 
the five following clear days, the sale should not be until the 
seventh day. (/; 

G. Before the recent rule of Ilil T. 2 W. 4, c. 8, for regulat- 
ing the pravik e in the three superior Courts of law, there was 
much contradiction and uncertainty when a statute or rule 
declared aflirmalively that some notice or step should be taken, 
a rnonlii or other time, before an action should be commenced, 
whether the day on which the act took place, or the day of 
giving such notice or taking such step should be included or 
excluded in the calculation. In general the rule was, that the 
computation from an act done, include the day on which it 
was done ; (w) but that from the day of the date of the act, ex- 
eludes the day. (a) A distinction has also been taken between 
cases wdiere the injury or matter complained of was done to the 
jdainiif himself or in his presence, so that he must know it 
immediately, on the same day ; and cases where the plaintiff 
was absent at the time, and might not hear of it till afterwards. 
In the first case, if he were required to give a notice, or com- 
mence his action within a specified tinje afterwards, then the 

(q) AniCt vol, ii. 69; S T.? R. 61^3; 8. C, 

2Caujj>. 294. (i) Scmble, FUt v. Skew aud othefrSj, 

(f ) 4f Mail,. & 300, n, (6) ; 5 U. & Aid, 208, and mite, vol. i. 663, 

Ring. 339. (u) 3 T. U. 623 ; 3 East, 407 ; Hob. 

(«) Pdlew y, hihahitants of IViw/ord, 139; 4 Moore, 463. 

9 Bar, & Cres, 134; 4 Man. Sc Ry, 130, (i) 2 Camp, 294. 
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day on which the injury or act was committed, was to be in^ 
eluded^ but in the latter case it was to be excluded ; tliat dis- 
tinction was first taken in equity, and was afterwards adopted 
in Courts of law. (// ) Of late the general rule of construction 
seems to have been, to exclude the first day. (z) 

Now as respects the pmciiceoi the superior Courts of law, 
it has been fixed by the general rule of all tlie (xuirts, Ilil. T. 

W, 4, reg. 8, Un which ordered, that in all cases in which 
any particular number of days^ not being expressed to be clear 
days, is prescribed by the rulea and jjraclicc of the Courts, 
the same shall be reckoned exclus/rcl// of tlie ///-.v/ day, and in- 
clusindy oi the last day, unless the last day shall happen to 
fall on a Sunday, Christmas-day, Good Friday, (i) or a day 
appointed for a public fast or thanksgiving, in which case the 
time shall he reckoned exclusive! fj of that day also.'’(^) 


7. Hour of tlic 
cliiy. 


Process sorvi(‘eabIe may he served at any hour, even at mid- 
night ; (r) although a distress ft)r rent must be made after sun- 
rise and before sunset, so that the rent, if tendered, may be 
readily counted. (</) • An ^arrest also may I)e made at any 
lionr of tlie night, (c) though not on a Saturday night, at 
any instant ijifter twelve o’clock. (j^‘) With resj^cct to otlier 
proceedings before the recent general rules, there were parti- 
cular rules for each Court, prescribing ten o’clock at night in 
K. and nine o’clock in P.f//) and .Exchequer, (/’) as 

the latest hours for serving rules, notices, Ike. But now the 
General Uule, Ilil. T* lbd$^, rcg. 50, and which extends to all 
the Courts, orders that service of rules and orders, and 
notices fj) made before nine at night, shad be deemcul good, 
but not if made after that hourf Upon the above former 
rule in K. B., it wa.s decided that a service after the fixed 
hour was wholly unavailing, and tliat although it was received 
and read, and returned on the next day, it was not good as a 


(V) 1.) Vi’A. e-lS; n. Cits. i:U, 
(>e;> ; a YonrijVi: t .md Id; 4 iMnn. 

ll. ,UK), b .As tu timi.NiiWi, a Vuuiig X 
j. SO. 

ft) jiC ;M.; 4 Man. X Hy. SOO.b; 

X CiT.s. i;')!, <>a‘>. It is so Aviicu fb/ar 

liiss bt'cii fvir |)U’uilin::, Vept>ircU v. 

liavrill, i Tyr, IMU 

‘ (if) Soo (bo^iilc, a Bin*:. d07, .iOS ; aiui 
insist, Aein'iidix. 

(o) lly d 4 W. 4, c. ‘J .\ N. .ja, idl 
otlier arc now repealed. 

(r) C Chit tv's Kej), dj7 ; I jtinnr. 6(> ; 
Tidd. lod, ^ 
yii) Lrnriih^i'! v. C/eisfinr, tlf Hen* l>Iu. 
Wo have seen NAhiU i$ iiinlil a? re- 


j^ards ihe «»fii’iK'c of Unraliti y, auii't vol. i. 
111. 4’lie act *) < 1 . 4 , e. s. o4, uizainst 
niij^ht poaeliiiiii, dt lilies to be l»e- 

t\M‘eii an liour afur snn.sct and one hour 
before sinnise. 

(<•) ‘4 Coke, (id. 

(t ) Snyra, ii. (d). 

(i) Jl. M. 41 Cl. K.i;. ; 1 East, 

{h) U. E. 10 G. C, <’. P., 1 Biun. 
t’.i) ; 0 'I'aiint, 4H. 

<0 H. M.i W. 1. 

( / ) Ibis osteudeil to a notice of motion 
lor judgment as in ::ise of a iioinniit, 
^^llen that luUicc was neccssars , ^J'l'uunt. 
lb. 
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service on the latter. (/*) Anti upon the rule of the Common , 

Pleas, it was held that the delivery of a notice sealed up in a % ACATIONS, 
letter before nine o’clock in the evening, in the absence of the 
attorney to whom it was addressed, was no service but from 
the time when the letter was actually opened. (1) 

In some cases, in order to secure an adequate number of 
hours, so as enable the opponent to inquire^ as in notices of 
the justification of bail served on one day, of the intention to 
justify hail on the morning of the next day but one after the 
receipt of sucli notice, it must be sworn that such notice was 
served fwfora eleven o clock on the day of the service, hut 
Avlnch rule does n.ot apply when there are two clear days inter- 
vening between the time (»f service and the time of justify- 
ing ; im) and wlsere there is a rule or order for further time to 
justify, it suffices to serve the same before three o'clock of the 
afternoon of the day when it was inade.(/w) 

In case of a dewand of plea, Kc., which expires immediately 
after the expiration of twenty four hoars hy fractions y from 
(lie (‘\act time of tlie demand, it souietimos becomes material 
to ascertain the precise instant demand, (w) excepting 

in the; (Jommon Ificas, where t1)e plaintiflT cannot sign judgment 
fur uant of a plea, until the o))euing of the office in the after- 
noon, after the twentv-fonr hours.' o) So as a plea in bar may 
be ih'livaned at any time before judgment has been actinnlly 
‘ignc‘J, it sometimes becomes difficult, on contradictory affida- 
vits, to ascertain the precise instant when the plea was de- 
li v('red ;it the office of the ])laintiirs attorney, and when the 
judgment was actually signed at the office. (/^) 

in other respects the hour of the day is not material, and Fiaciiou of a 
although it is an anci(njt maxim that in law there is no fraction * 
of a (lay, {(j) yet that fiction and doctrine no longer prevail, 
wlien it becomes esscnti.al for the purposes of justice to as- 
certain tile exact hour or minute ; (r) and if a tender he made 
at any instant before a writ issues, ahhough on the same day, it 
may he pleaded ; ts) and if a sheriff actually seize the goods of 


(k) K. T. A. D. K. C/., C Chit. 

It. ao ; Tiild, ‘Jo I. 

(/) o Tjomt. 2.14. 

(ni) d idd, ‘Jti ; ciiul S(*e pon, Uaii. 

(ti) Cijittv'.f Smumnry, 94, 9.>. 

(oj 'I’idd, 477. 

(r) It be* a<lvl«'}tbUi lo provide 

aTjy .su?b oneertainty, by n rule 
a | iva, ail:‘r llic proper 
tune, glKOjid In* a nollily, or .'sluaild i ot 
)iiev('tii tlu- plaititill from si^znin;:; jodjz- 
Tuenl, unUss (hlireiu^d tx-fore any clerk 
laid li ft llic ollice of the jdaliilill’s attor- 


ney, for tlie purpose of higiiiiit: judgment. 
^0/) 15 Ves. 257 ; Co. CU. 135, l.'JtJ; 
9 Kdst, 151; 4 J. JC 66t); 11 East, 

490 ; 3 Coke, 36 a, 

(? ) Per Lord Mansfield, 3 Purr. I l.'il; 

9 Past, 1.54; 3 C<jke, .36. 

(sgj'lie fads were .so .speeially pleaded, 
at)d the plea holden uf>od in the Khig'.s 
J^ieiK-li t*n demurrer ; the plea stated 
that the viril was not issued until after 
t Ifveii o’clock on a named day ; and that 
the temh r wus made, at an earlier hour, 

10 wit, at nine o'clock in the morning. 



OF TERMS AND VACATIONS, AND 


H2 

CHAP. IIL a trailer, under a writ of fieri facias, at any instant of the same 
before an act of bankruptcy bad been actually com- 
mitteil, the tevy will be deemed complete and valid. (/) 

S. tu.*ttantcr. 8. ^ rhe term Imtanier means, it is said, that the act shall be 
done within twenty-four hours ;(?/) but a doubt has been sug- 
gested by whomihe account of hours is to bekept^ and whether 
the term insfartier. as applied to the subject-matter, may not 
more properly be taken to mean before the rising ot tlA 
Court,” when the act is to be done in Court; or “ before the 
shutting of the office on the same night,” when the act is to 
he done there, (.r) 

The term Forlhtvith,'* sometimes used, seems to import 
that the requisite. act shall be performed as soon as by reason- 
able exertion, confined to that object, it iniglit be; and which 
must consequently vary according to the circumstances ol'each 
particular case, {tj) 

iVn niptury. ioviw peremptavy o!' 4 )cremptorily is not used to denote 

any df'finite measuh^ of time, but is rather added to some other 
expression, the more emphatically to signify that tlie time is 
j)Ositively or peremptorily fixed, and not to he deviated from; 
as occurs in a peremptory undertaking to try a cause at tlie 
next assi/.cs, &c. The term perewpiory is also applied to 
rules not heard in the term wdien they stood for discussion, hut 
which are enlarged to the next term, and are then set down in 
a paper called the Peremptory Fapci\ and usually appoitioned 
to be heard on several consecutive days early in tlic next term. 

lU'.ir.onuMi llcasonahlc time. It has been sensibly observed, wlien rc- 

marking upon the twentieth General Hide of Hilary term, 
4 W. 4, reijuiring a certain consent to be given within forty- 
ciy;hl hours, that the question of reasonable time must de])end 
upon the character and importance of instruments required to 
be admitted, the number of parties interested, and the distance 
at which they may be situated from the person giving notice 
«‘\nd requiring the admission; and it has been objected that in 
that case forty-eight hours would ap})oar to be in most cases 

and it was decided to tiovc hern well (u) 1 Taunt. SdS ; ’ikJd, 567, r>iJ, 
jdcack <1 ; inui ft cuso in lnipcy"!> Prac. K.H. 67 J. # 

die, wati ciud, and overruled, MS.; and ( {) TidcJ, 507, 011 ; aiid sec 6 Eusf, 
I'hitty on Pleading, olli ed. PJ'Jv;. 51 j7, 

(/) rt Ves. 80 ; 1 Cumbp. 197 ; C Bar. KicholU v. Chmubei\ 4 r. 8:77, 

(l\ Aid. 586. 
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too short a period within which a party should be required to CHAP. II!. 
give his assent or dissent. (//) 


By the rule Hilary term, 4 W. 4, 1831, rule 1, Ever// t, 'i ime (>f tie- 
^Epleaclhig, as well as the declaration, shall be entitled of the ciaring, pioad- 
day of tlie month and year wiien the same was pleaded,” and suua at 
shall bear no other time or date; and every declaration and l’**^*^"*- 
Other pleading shall also be entered on the record (z) made up 
for trial, and on the judgment roll, under the date of the day of 
the month and year when the same respectively took place, and 
without reference to any other time or date, unless otherwise 
specially ordered by the Court or a judge.” And rule 3 or- 
ders that all judgments, whether interlocutory or final, shall 
be entered of record of the day of the month and year, when 
in term or vacation, when signed, and shall not have relation 
to any otlicr day;” but it is provided that it shall bo com- 
‘‘ potent for the Court or a judge to order a judgment to bo 
cuterod nunc pro tunc.” 

But these rules apply only to //ersojial actions commenced 
in the Superior Court, and do nol*extend to real or mi.\ed 
actions, or scire facias, or replevin, removed Trom the County 
Court; <ind therefore we have seen that it has been, recently 
decided that a declaration in ejectment need not be entitled of 
flic day it was served or delivered, (a) 


( 7/j Worfiswofth’s Rulos of C'onrl, 26, 
note (<,'); ii.s lo rca^oiiablo liino in gciic- 
r;ti, ‘•VO Uu- olj.sf'jvnlioii!? iiml autli(»rit.ies 
in ( hilty on liiils, Sili odit. 
:>(.(•», 412, 120, Sop, UOO. 

(l) Tlic singvilai'ify in this expression 


was pointed out and considered before 
the rules were jjroimilgatccl ; but it was 
was not considered e.vpedicnl to alter llic 
same. 

(a) Doe d. /Uhman v. lioe^ 1 Bing. JS. 
C. 255. 
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CHAPTER IV. 

PKEUMIKAHY f*TKPS BEPORn COMMENCEMENT OF ACTION ; AND 
PIMNCIPALLY OF THE RETAINICR OF AN ATTOUKEY — IN- 
HTWT*C'TION8 TO ISl’K — WHO TO BE PLAINTTFI' OU DEFENDA!^^’^ 
TENOEII OF INDEMNITY TO A RELUCTANT PLAINTIFF — FOESt 
OF ACTION — OPINION OF (MitJN8EL — LETTER TO DEFENDANT 
— CONKJ DERATION WTIETIiKR OR NOT TO ARREST THE DE- 
FENDANT — AND SUBJECTS TO BE CONSIDERED BY AN ATTOR- 
NEY FOR A DEFENDANT. 

f'irsff Of llie llctauicr of an Attor- 1 bond l‘2n 

twy 11 4 I Form of Icltir to accompany 

Smunllu, Instructions to sue or clc- 1 .smiik* ih. 

fond 117 I .S’/H/i/y, Form (if acliou to be ob- 

Thinily, ire uni stances for Altor* j served loO 

ney's ("(Uisiileudion ihcreupon . . . . llVi Snu iilJtlii, Of lakiu" counsel's opinion ISl 
Fovrihlu, Who to be plaiidiiror cl(‘- j h'.iphthhi, Of rctninin;:; rouiiHel .... l.'bj 

fendant. ih, j Mnthlti^ Of the plaimilf's attorney 's 

llf'thiji, Of ohU\.hm<\ a jierson’h j?U' i let 1 1 r hvforv ncimx l!)]- 

thority to use Ids name uk plaiutiK' j Suy^ested form of letter lo.b 

or lessor (>f plaintiir 127 ; Tanlhlif, Whetlier or not to arrest 

Tendering indemnity ngaiiist i the intmided ilefeiulanl K?7 

costs i/i. j Klevinititlu, Sulijects to be considered 

Suggested form of indeumily ' by an attorney for a dofendanl .. 159 


CHAP. TV. 

Of the 
r/'l.ui/i(r of an 
atlorney, ami 
the expediency 
oi its being in 
writing and ex- 
plicit. 


The ])arty supposed to have been injiii'ed, having consulted an 
attorney of one of the superior C’ourts upon the right or expe- 
diency of enforcing payivicnt of a debt or compensation for an 
injury, and it ajipearing at least prima facie that lie has a sils- 
tainable claim, (hereupon rclaJas, i, (‘. auihorixcs^ such attorney, 
either generally or with ctTtain limits, to proceed against the 
suppo.sed wT'ong-doer. When tlicre is mutual confidence this 
is rarely reduced into writing, although formerly there were 
CMmctmcnts and rules imperatively requiring the attorney’s 
retainer or warrant to prosecute or defend to be actually 
filed at an early stage of the cause, under a penalty of 10/. for 
the omission, ia) But tlmsc in practice have long ceased to 
be filed, (/O and after verdict the want of them has been aided 
by statute, and after judgment by default and error brought 
they arc.allowed to be filed at any time so as to support the 
proceedings; (r) and now by rule Hil. T. 4 W. 4, a. d. 1834, 
rule 4, no entry shall be maele on record of any warrants of 
attorney to sue or defend.” And although the 25 G. 3, c. 80, 


(v) 52 Hen. 0, c. 50 j 18 Eliz. c, 14 ; 
1 Wils. 85. 


(a) 4 Ann. c. lO. 

{!>) Sej, Piac. 18 ; Tkld, 9S. 
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(cnnctcd merely for revenue purposes and in order the better to 
secure the payment of the stamp duty,) required the attorney for 
plaintiff- or the defendant to deliver to a proper officer s stamped 
niemorandmn of the warrant to sue or defend, under a penalty 
of .V., yet the omission did not affect the validity of the pro- 
ceedings, and as the 5 G. 4, c. 41, repealed the stamp duties 
on law ]>roceedings, the 25 G. 3, c. 80, as far as regards even 
]S|ieh memorandum, was impliedly repealed, {d) 

" But we have seen that it has been strongly urged by the 
highest authorities, as well at law as in equity, that it is not 
only (wpedierd but the dtdtj of every attorney- and solicitor to 
obtain an explicit %rriitcn retainer signed by the client, (e) and 
it is recommciuled that it should also be witnessed by one 
or more of the client's friends, so as to avoid the possibility of 
insinuation that it was obtained by contrivance: and when 
< here arc to be several plaintiffs it should be signed by all and 
not by one party for himself and others, especially if they be 
trustees or assignees of a bankrupt or insolvent, and it should 
explicitly state whether or not it is to^ive a general or a qualified 
authority. For want of these precautions*, where there are se- 
veral parties (especially when assignees of a bankrupt), one of 
them may insist, and frequently with effect, that he never au- 
thorized an action, and thereby defeat the attorney’s claim 
upon liiin for costs ;(/) whilst another client will swear that 
1)0 merely authorized the writing a letter for a debt or a writ 
without furtlicr proceeding, (g*) The true reason why some 


((/) And so<' Titid, 9o ; Price, Pr. Kx. 

; Sellfuds Pr. 19. 

(.’) /tnir, vtd, ii, part 3, p. U>to9j, 
and Prifc’s Pnu\ of :ill the Courts, 9 and 
10 - 

( / ) 111 a recent ease, where a very rr« 
s))ectable solicil(*r, retained l\yall thcassig- 
lu'csas atloiney to prosecute a trial, by tlie 
express authority <jfoiiy of tlie assignees and 
with tlie seeming concurrence of the oilier 
as.sjgiicea proseenled several actions for 
debts to the estate and obtained verdicts, 
hut the defendants did not pay ; llic 
master of K. li. on the solicitor’s bill of 
costs having been referred to him, decided 
against the claim on the other assignees 
tor want of proof of an c.ipras authority 
to institute the actions. 

(g) As the bankrupt act, G G. 4, c. 10, 
r.tb 89, implies the. necesfily for a meeting 
of creditors in some eases to authorize a 
'•ait, an attorney in such a case must take 
care to ob-servo the requidtes of tlic act *, 
for tiiough no ground of demurrer in 
equity, .3 Young iSi J. 378, yet the want 
of coin.i.nt of re(|ui?ito number of creditors 


might be pleaded, 2 Young &: J. 473. So 
the insolvent act, 7 G. 4, c. b7, s. 24, in 
some cases requires a meeting and con- 
sent of a majority of creditors to an ac- 
tion, 3 Bing. 203, 370 ; 10 Moore, 7. 
In these and other cases, if an attorney 
neglect to take sucli measures ns are es- 
sential to secure a |>ropcr aulliority to 
proceed, his own remedy for his bill of 
costs may be lost or prejtidiccd. So where 
several persons, not in partnership, con- 
cur in eiTi])loying an attorney in any un- 
dertaking, as to obtain or oppose a bill in 
parliament, it is advisable for the attorney 
to. obtain such a retainer asi slmll make 
Ilia remedy dear against all the employers 
jointly', or each separately ; and pro- 
viding also that in case any.onc or more 
of his employers should not pay his quota, 
then the others shall separately pay his 
proportion of the deficiency- And if an 
attorney be himself a subscriber lie should 
obtain an express engagement to prevent 
the necessity for resorting to a Court of 
Equity, as in 1 Bar. 6c Cies. 74; 1 Chitty 
on rieurliiig, 46. 

T ^ 

I /V 


CHAP. IV. 
Retainer. 
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Cll A)’. IV 

KlTAINf K. 


I'orni of grno- 
ral iviaiiii’f of 
lui iiitorn/ft to 

.MK'. 


inferior practitioners do not require any written retainer is the 
very reason why the law^ ovq^ht to enforce the actual signature 
of a formal retainer and production of it at some public dfllce, 
viz* that if the clients were required to sign the same they 
would frequently pause and refuse to sign, or at least mucl# 
limit the authority, for fear of being involved hastily in expen- 
sive litigation, whereby the authority of such practitioners would 
be to them inconveniently controlled. (//) It has however be^ 
recently decided that the circumstance of a plaintiff in an a{> 
tioji not having authorized the same is no answer to a motion 
for judgment as in cas(^ of a nonsuit, but that the plaintiff’s 
remedy is against the attorney who erroneously assumed au- 
thority, though tlie Court under circumstances enlarged the 
ride, to give the plaintiff time to find tlic attorney, and at the 
same time granted a rule to slunv cause why such attorney 
should not pay the defendanfs costs instead of himself. (?) 
A general retainer to sue docs jjot autliorize an attorney to op- 
pose the defendants discharge imder an insolvent act.(^’) 
The authority to sue must be disjiutrd in the first instance. (^) 

In the lOccIesiastk'al Courts tlic appointment of a proctor 
must b<‘ under seal and duly attested, an excellent pre- 
cautioiuiry measure. Hut in the superior ( ‘ourls of Law no 
precise words arc essential in a retainer to sue; though if the 
client n solve to (/nalffif ihe (xuihonltj then he must take care 
that propeu' words fi>r that purpose be introduced ; as limiting 
the retainer to writing a letter, or to writing a letter and merely 
issuing a writ, or eonuitioned that he shall have notice and 
biv considled as io further proceedings, especially before notice 
ol trial shall be given, aud it so desircat restraining any sum- 
mons or motion for irrcgulaiity unles,s essential to the result of 
the cause on the merits. Tlie usual authority is in the form in 
the note, (//v) In taxing costs formerly a fee w^as allowed for the 


(h) Si-r l.(/j (rrt’nU’nk’n's (^i) Muutlry v. 'Nfwntun, i Cr. ]\I. & 

in Vit'Vn v. (hul. 3 (..’ar, C\: U. oil), ami II. 40t^ ami see olUcr cases, Harrison’s 

Andi’i'son v. U alAua, itl. ‘ill; Vnpon v. Index, lit. Allorney, V, 

ht'tli'ii, -1 Car, vS V, lOi ; Gi/fv. (A) JJmhe v. Lewin, 4 I’yr. 730. 

:l Tyr. I'il. (/) Hammond v. Thorpe /dTxv, Q'oB, 


(ffi) I, A. B., of No. , in Sticet, in Ihe parish of — — , in tlic county of 

, lim-mn-apn-, do hnrhy rtlain JVJr. E. F., of , as niy atturney to [conimcncc 

and prosecute an action in the Court of , at Westminster, against C. 1). now 

residing at No. in — Street, in the parish of in tlie county ol , 

hatter, and (i. TT. of, «\c., and 1. K. of, Xc., or one or more of them, as may he ad* 

visahio, far the recovery of tlie sum of and interest thereon, which iViaim to 

he dm; liom tliem to me, as appeal'!, hv tlie annexed particulars of instructions to sue.] 

Dated this day of , a. d. lilJa. Signature, A. B, 

Witness to the signature of the ^ 
siiid A. B. in my pre'^enee, ^ 

Y . 2* of, 
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retainer of an attorney to sue, but since the stamp duty on the 
warrant has been repealed, no retainer fee is allowed. It would 
be swrfl, however, to require a written retainer to be filed be- 
fore issuing any writ, and to allow for the same a moderate fee, 
jihicli would ensure compliance with the recommended practice 
in all cases of having written retainers. 

It has been observed, that as the first general rule of Hil. 
^^. 4, orders that warrants of attorney to prosecute or defend 
snail not he entered on distinct roUs^ but on the top of tlie Issue 
Rolls, and the fourth general rule of Hil. T. 4 W. 4, orders that 
710 cfitry shall be made on record of any warrants of attorney to 
sue or defend, and the want of any warrant of attorney is aided 
by verdict by statutes o^iHen. 8, c. 30, s. 1, and J8 liliz. c. 14, 
s. 1, that in the King’s Bench and lixchequer no diHiculty 
can arise in respect of the w^nt of any such warrants, yet that in 
the Common Pleas the officers of that Court are still entitled to 
insist upon the warrants being filed ni the w'arrant of attorney 
office, and that if not delivered they might refuse to take the 
next step in the cause, and the master will still allows the 
costs of filing the warrants. [1) 

In the case of an infant plaintiff, his action may be com- 
meijctal aiul prosecuted in his name until imincdiatoly before 
di'claratlon without any retainer or apj^ointment of an attorney ; 
InJl before declaraiiou a proclicin ami or guardian must be 
appointed to take care of the further conduct of the action, fn) 
1 lie secoiul general rule of Hil. T, 2 W. K orders tliat no spe- 
cial admission of proclicin ami or guardian to prosecute or de- 
fend for an infant sliall be deemed an authority to prosecute 
or defend in any but the particular action or actions specified. 

With respect to J nslruclions to sne, much move attention 
and care to obtain full and accurate information, not only regard- 
ing the right and the irrohable defence as tlie evidence^ should be 
observed in the first instance limn is usual, especially when the 
cause of action or defence has arisen at a distance in the country, 
when it migljt occasion prejudicial delay at a subsefpieiit stage 
to have to wait for information that should Imve been commu- 
nicated before the commencement ol proceedings, and not unfre- 
quently to begin denovo; for it will be found that if the princi- 
pal attorney in the country and his agent in London be very 
fully informed at the earliest stage of all the facts applicable to 

(0 9 Legal Observer, yj, 2.5. 1 Dov\l, A: Ry, 13; Bird v. 5 Bur* 

2 Iiist, V61 ; Claridge v, Crawfdrd, ix Aid, ^18. 


CJiAlL rv. 

UllAlNl.!!. 
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to obtain pro[)Cl' 
instructions to 
sue or defend* 
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CHAIM F. the case, whether of the intericlccl plaintiff or defendant, much 
subsequent trouble and many eiTors will be avoided, and much 
time saved, which is frequently lost by the necessity f(3»i*’ the 
London agent writing to the country attorney for further 
forination at each successive stage, all which might with very^’' 
little trouble at the first interview with the client, and certainly 
no increase of expense, have been obtained and forwarded in 
the first instance. Nor is this a mere theoretical suggestion 
convenience, for it has been recently decided by very high rfiif- 
thority, that it is the professional duty of ah attorney to adopt 
this line of conduct^ and it is moreover his' duty to ascertain 
that the evidence will snj)port the plcfintif^s case before he 
commences an action ; (w) and where an attorney commenced an 
action in the name of an exeetdor without having first ascer- 
tained the evidence even to prove tbe defendant's handwriting 
to a promissory note, the Court made the plaintiff pay the costs 
as in case of a nonsuit, although in general an executor, when 
plaintiff, is not to be subjected to costs. («) It will moreover 
frequently occur that if a minute mquiry into the facts and evi- 
dence be made in the first instance, before the defendant has 
even heard of any intended litigation, the truth will be better 
elicited than if the investigation were delayed until after the 
defendant had cautioned neighbours and witnesses from 
making any communications that might be adverse to his inte- 
rests. And in a recent case, where an attorney brought on to 
trial an action for verbal slander, witlioiit first ascertaining from 
the witnesses tbe exact slanderous words as uttered, and was 
obliged, on account of a variance in those words, to witlidraw 
the record, it was considered that such negligence }irccluded 
him from suing for his professional charges, (oj 
Instructions to certain rules of Court and the statute for uniformity of 

process, 2 W. 4, c. 39, sometimes require the addition of resi- 
dence and degree or occupation of the plaintiff and defendant 


(r<) Wilkinson v. Edwanh, 1 lliiig, 
N. C, 501 ) 5 Dowi. 157, S. C. Griflith. 
V. Pointer, Ncv. Man. ()76 ; Pickup 
V, W/u/rti>n, 4 Tyr. ipJ i. In Southgate, 
executor, v. Crouky, 31 January’, 
the Court <.»f Conniion Ploasi, diaseitfhnte 
Vaughan, J., (leciflcd that a plaiutitl ex- 
ccutor tuust casts, lie having prose- 
cuted fo trial an action for the whole of a 
prima facie claim of 900Z, for the hire of 
liorses and carts supplied by the testator, 
after the defendant iiad assured the plain- 
liil that the mil clatiii was only 55 j/. 
and had paid that sum into Coint; the 
majority of ll:e ("001 considering that it 


was iiK'urabent on the plainlllfs attorney, 
after receiving such information, to rnalic 
further iiupiirics into Die facts and evi- 
dence and not to proceed unless the same 
would certainly entitle the plaintiff to a 
verdict. 

( 0 ) Although according to the Scotch 
law intercom se with witnesses h fur- 
biihlen to a greater extent than in 
•land, yet uiKpicslienahlY tin; legal and 
jnudent eoin>e is to reipiest the intended 
witnesses, hetore the eommencenu.ntof an 
actien oi siander, to write down the wliole 
of tiio slaiulerous conversation in the verv 
words, 
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as well as the intended form of aclion to be inserted or in- 
dorsed even in serviceable process, or in an alHdavit of debt, 
or ill an affidavit subsequently to be made in the cause, and 
also when process is issued for a debi, that the amount of the 
fc>debt be indorsecl thereon ; it is always advisable for an attorney, 
in the first instance, inmiediately upon being retained, to obtain 
very fall instructions to sue, and for which a fee of Gs. 8cL (or 
id- wlien the debt does not exceed 201.) is allowed on tax- 
ing costs, and which charge usully constitutes one of the earliest 
items in a bill of costs ; (p) hut that fee is frequently very in- 
adequate, and should be at least tripled, if the full instructions 
be obtained as presently suggested. To avoid loss of time that 
might be occasioned in afterwards making enquiry into facts, it 
is advisable in the first interview with the client to make very 
full inquiries into all circumstances connected with the case, 
and to require such client to answer the same, and to take a 
minute of the result. The subscribed form may assist as an 
outline of the proper inquiries, and it may be expedient in the 
first instance to transmit a copy of the questions and answers, 
with the directions to issue a writ, tivflie I-ondon agent, because 
such agent, irom time to time referring to tliDm, will be enabled 
immediately to decide upon the form of action to be stated in 
the writ as well as the amount of the debt to be indorsed, when 
at present, for want of such instructions, it frequently happens 
tliat he is obliged to write back into the country for fuller in- 
structions, or to avoid delay, is compelled to guess the form of 
action to be inserted in the writ, and afterwards, when the full 
iiistructions for declaration arrive, it very frequently becomes 
necessary to abandon such process and incur the expense and 
delay of a fresh writ, (y) 

All such preliminary inquiries and answers are calculated 
to anticipate and avoid the frequent errors and even nonsuits 
that arise from the want of earlier examination into the circum- 
stances of each case. These instructions being the basis of 
the action require much more care than is usually evinced in 
obtaining them. It is even further recommended that in gene- 
ral, and especially if the client be not a man of business or of 
known accuracy, one or more of*ihe principal witnesses, who 
will afterwards prove the case on the trial, be examined by an 


(/)) Morrison v. Simmons, 1 Bar, & 
AUol. 039. 

( 7 ) It is even subrailted that it wuiiUl 
well to iiave in every o. untrtj attorney’s 
ofljce printa] forms of questions to the 
uK'cl suggested in the form pa^t, t ^' 0 , shew- 
ing, lljt; questions iuono cekmui willi hhuiks 


left in tlio opposite column for the client 
deliberately to write his answers, and to 
assist the client in so doing, the answers 
given in the form post, IVO, might be 
shewn to biuius a spjximen of the manner 
in which he is in ids particular case lu 
write his answers. 


CHAP. IV. 

Instructions 
TO Ckc. 
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r2U::LlMINAKIES T 2 FFORE ACTION, 


CHAP. IV. experienced attorney, and not merely by an inexperienced 
clerk; (r) for it frequently occurs tliat very small circumstances 

vary tbe form of action, and that a mere cursory inquiry would 

misleadt Thus suppose a client should inform an attorney that 
a neighbour has broken bis fence, filled bis ditciH and 
traversed liis field M'itli waggons ; if tbe client were himself 
in possession, then the form of the writ and subsequent decla- 
ration should be *‘in an action of trespass^" but if on furtber. 
inquiry it sJiould appear that the close at tlie time ot 
injury was in possession of the client’s tenant under a lease or 
from year to year, then the form should be, in an action on 
the case,'' vi/,, for tbe injury to tbe client’s reversionary inte- 
rest, by destroying the hedge and ditch, and not a tres^Hiss or 
direcl and immediate injury to bis oivn possession. The in- 
structions sliould also be so full as at all events to enable the 
ag(uit in town to fill up in the writ the names, additions and 
residences of the plaintifl'and defendant, and all other requisites, 
and also serve as instructions for the declaration, replication, &c. 

Accuracy in the preliminary instructions is so important, 
tliat it may lie expedient, a general rule, in all cases to state 
in print or writing v/Y/ ///»'? general (jiiestions that usually arise, 
and to introduce in tvriting all other particular questions that 
may be applicable to each ease. The questions should be 
stated in one column, and the client should then bo required to 
write his answers to each in another opposite column, or if too 
voluminous to be conveniently there introduced, then on a dif- 
ferent paper, but in the same order as the (piestions; and after- 
wards the principal attorney hiais(‘ir, or a very experienced and 
intelligent clerk, should go over the whole and examine the 
client, and even the principal witnesses, upon each answer, so 
as to secure accuracy; and the form might be to the subscribed 
effect, (a) 


(r) Accordiug <0 Atkinson v. Ju/ivanhf of aji aUunu'y to ascertain the ei iihuce in 
1 ninj;;. IS'. C. oOJ, it ^celns llie dutij tia* lirsl instance, and sec aa/t% 1 1{J, n. (/<). 


(s) Form or Instructions To»Sur. 


Form of instruc- 
tions to siie. 


Imtnu'lions ami Qiivstions to the Client, * 

i. What are tlie full t’luisti.iii or first name, and 
surname of the proposed plainlitr? 

i?. His exact present residence, viz, hamlet, 
street, number of his house, parish, and couuq^'’ 


Ills addition or degree, vu. rank, trade, oc- 
cupation or profession ? 

4. His fi'H- ? 


Ilk Amicers. 

1. John Tiiomas Aikj ns, 


2, No number, but about the mid- 
dle on west side, of High-street, 
AJaidstonc, county Kent. 

3. Llnondrapcr, haberdaslier and 
stationer. 


4. Age 31 on 
last. 


da^’ of - 
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The defendant’s nttornoj shoulil in like manner, at the earliest 
interview witii his client, and even before the commencement of 


hiuructhms uiid Qudsl 'ums to the CUeut, 

> 5. In wliat character or riglit is he to suer* 

t>, liad Ifc any partner, joint-tenant, tenant in 
coniinoii, paiLfiK-r, co-oM’Cutor, or co-assignec, 

- as rcsjiects the present claim, ami who r If 

' ' ves, slate as above the particulars of names, 
aclililion and age as to siicli other persons? 
If thert; was a jiartner, iSve. who is dead, state 
his numc and when lie died : 

7, Full Ciiristian ^nd surname of proposed dc* 
feiulant, or if the full name cannot he. asccr- 
faimd, state what tliligent iiupiiries of rela- 
tives, friends and servants to ascertain the 
name ha\e been made; and if action be on 
a icrittni instrument signefl liy defendant, de- 
liwr to j^'our attorney an exact coj>y and u fac- 
simile ot signature and attestation. 

t>. '1 he place and county of the residence or hiip- 
pnsed re'^iiknce of Ihe projtoscd defendant, or 
if several of (hem, also the exact addition of 
rank, trade, oecujmlion (tr profession, <n* other 
best lie.'eriptioii of ea(•l^ and on what day# 
and iioujs, ami at what jilace in what county 
Ik- ih or ihi'v are must likely to he met A\ith to 
iu'iest oi !,eiv<*. with process? 

Si. do till' ,ig(' of jji'iiposed defemlant or de- 
leiidants, or at least whetluu' of age ? 

10, Male in what ( liarru (er is the jiroposed ile- 
ti-ndiii't to he sued, that is, whether on his 
own li.ihdity, or as oxcculor, assignee, heir, 
.Sn. of another, ami of whom?* 

1 1. Stale lull s tlic ground of eomj'iaint or cause 
of uftioii. if a (/(/d, prodiiee, ami to avoid 
h s.s ofon^lii.d, immediately have cojiies made 
and deliveied to your alterney of every ac- 
count, (comparing each item with dates in the 
maigin,) hills of exchange, promissory notes, 
conirael, lease, 6cc., and stale tlie fialance tltie 
to you ; and the amount of the stamp on each 
instrument ? 


12. If the cause af action be a trespass or other 
injury, state the particulars. If to land, were 
you alone the owner, or who else ? and in what 
cliaracler, wliether as joint-tenant, tenanf in 
common, or parcener? Were you alone in pos- 
session, or was the land injured in (lie posses- 


flis Ansicers, 

5. In his own right, (or “ as exe- 
cutor of L. M.”) 

6. As surviving partner of James 
Alkyns, who died on dd duly, 

as to £37, and also in liis 
own right as to subsequent 
items, amounting to £ld>. 


7. Defendant signs his name J, 
Morris; 1 liuvc myself and my 
journeyman also has made nu- 
merous impiiries for tlie full 
name without etlect, and Morris 
told the latter that lie would not 
Jet him kno^^^ and f might blun- 
der on as 1 jdcased. 

8. Ilesidcs at a corner bouse in 
Marlvct-})hice, Tenlcrden, coun- 
ty Kent, and is a shoemaker ; 
lie is usuull v at home from one 
to tvi'o o’clock ill the afternoon 
at tHIhior, and all the day on 
Tuesdays, wiiich is iiiarivet-duy 
there. 

9. Of full age on tlie day of 

10. On his own liability as pur- 
chaser of goods. 


11. Debt. — Balance X4’5i due on 
a current account for linen dra- 
pery and other goods, as ap- 
pears from the bill or account 
annexed, jiartly due to plaintin’ 
ax surviving partner, ami the rest 
ill ])luiutiil’s own right; and also 
on defendant’s acceptance for 
£30, a copy whereof is an- 
nexed. The stain]) is a 3s* 6d, 
bill stamp. 

12. Tlie answer to tliis question 
nwy be as in the instructions, p. 
123, in note. It is necessary in 
declaration to stafe name or 
abuttal, &c, of land injured. 
See rule II. T, 1 834. 


Ahliougii It has been held in K. B. 
and K\chec|uor that on general jirocess 
the ]>hn!iliff may declare in aiiter droit, 
1 liarn. 6i. Adoi. 19, yet ns the practice 
is at least doubtful in the Court of Com- 


mon Pleas, see post, process, It may be ad- 
visable to insert the particular character 
in the affidavit to hold to bail, writ and 
declaration. 


CI1AP.\'T. 

iNSTttVCTlONS 

ro Sitr, txc* 

A defendant's 
instructions to 
his attorney for 
his difence. 
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CHAP. IV. an action, make all possible inquiries that may assist either in 
•roYJit &T.* settling or staying the action ut the least expense, or in defend- 


hntrucliom and Questiom to the Client* 

sion of yovir tenant, aud of what Christian or 
aiirnurnef' Give a rou{;;h sketch of the places 
where the injuries were cornmitfed, the iiaine 
oi* tlic field and the surrounding fields, higli- 
wa^'s and lanes, and shew the northern and 
southern yuirts of the former by writing dose 
to the sume, north, soutli, &c., and otherwise 
shew ing the abuttals of your dose. 

lo. Whut is the expectetl defence or excuse for 
nonpayiuont of tlu; tieht, or for conninlting tite 
injury ? I.s tliere any and what pretence for 
such defence or excuse? Jf it he a .set-off, 
have you so carefully examined the accounts 
on botli siiie.s as to he able deliberately to 
swear to any and what balance at least being 
due to you^ and to what extent tvill any wil- 
nesxcb, imming them fully by ('hristiaii and 
surname, prove the same, and slate the extent 
of tlu; evidence of each. 

14. Do you wish to have defendant arrested, or 
only served with process? If to arrest liim 
why ? have you any and what reason to sus- 
j>ect that defendant will abscond before pay- 
ment? If defendant be arrested he will tl'.en 
jirobably defend the action vexatitusly ; and if 
you should not recover imicli iis the d<‘bt 
sworn to, you may be" itidictcil for perjury, 
aud sued for a malicious arrest, or the Court 
may deprive you of costs. On llic other liund, 
if you do not arrest lihn, if defendant .‘should 
leave tlic country before you obtain payment, 
you cun Iiuvc no eiflectiiul process against de- 
fendant's person. 

15. In what county would you wish to try the 
action, on account of the residence of wilnesse.s 
or otherwise, and why ? if the action be for 
an injury to land or fixed property, the trial 
must, unless under special circumstances, be 
where it lies. 

Id, Do you wish to huvt5 the opinion of counsel 
on your case, or tbt': probable defence, and 
would you prefer «uy particular counsel, and 
*whom ? 

l7. In which of the three superior Courts at 
Westminster do yH)u wisli to proceed, eitlier 
with reference to the Chief Justice usually 
presiding in each, or in order to retain a par- 
ticular counsel practising priucipully in one 
Court ? 

Id, Do you wish to secure any particular coun- 
sel to conduct your action on or before the 
trial, by resia'mlng him, and whom ? 

Jll. State the Christian and surname, residence, 
station in life, age and connection, if any, with 
yourself, of ail your w'hnesscs, aud if your 
claim is for parcels of goods ordered, sold or 
delivered at ditferent limes, state on the left 
side of each item the names of such clerks and 
servants or porters, who can prove the de- 
fendant's verbal or written orders, the iden- 
tity, value, packing »nnd direction of each 
parcel, and the delivery ut tlie proper carrier's 
ofiicc, aud who tvill prove dcfeiuiant’s hund- 


liis Ansivcrs. 


13, Defence as (o a part infancy, 
and the residue, overcl>arges 
and payments. INaintifi’s an- 
swer is, defendant’.s letter pro- 
mising payment after he was of 
age, (a copy^ of which letter i.s 
annexed,) and that the charges 
are fair ; and plaintilf disputes 
defendant’s pretended payments. 


14. 1 can safely swear to a debt 
of X'Jiyy viz. on bill, and 

the rest for goods sold, and re- 
solve to Iiavc defendant ar- 
rested. 


15. Action to be tried in Kent. 


16. TSiot necessary, unless you find 
any difiicully as to the terms of 
liefemlant's letter ]>romising to 
pay, or other ground. 

17. 1 leave the Court to yourself. 


18. 1 leave the retainer of counsel 
to yourself. 

19. 1 Imvc complied with your 
requc.st ; and annexed is a 
paper stating the full jiarticulurs 
of the evidence on wliich I am 
certain 1 may rely. 
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ing it with success, ascertaining as well all the facts as the evi- 
dence in proof of them, and how each particular witness can 
be relied upon. In cases, when proper, he should suggest when 
and liow a judicious apology y{t) or a tender yift) or request y{x) 
may be made, or state to the defendant his right not to be 
taken to prison until twenty-four hours after arrest; and within 
Avhat time after having been served with a writ, or arrested, 
the defendant may pay the debt and costs indorsed, so as to 


Instructions and Questiims to the Clients 


Jlis Ajisufers, 


writiiig to letters, bills of cxchaiigc, If 
any doubt should iirisc u$ to the proofs being 
sunieient to sustain the claim to tlie amount 
j)r(iposcd to bo sworn to, then it will lie ha- 
zardous lo arrest, or 3 'ou should swear to a 
smaller debt accordingly’. 

CO. State fully any matter occurring to you to 20. I have made a concise stalc- 
bo material either us respects your claim, or lucnl ou the annexed paper, 
the defence, or the witnesses, or cvulence. 


'i’he following form pf instructions in an actiiu of trespass may also |>crhaps further 
illustrate. 

1 N ST Jl C CT 1 ON S TO S V E, 

C A. B. 

Ill tiie Court of , Between? and 

. ( C. V. 

'J lie phiinflli’ Is a fanner and freeholder, and resides at , in the parish of , 

ccMiiify of , occupying his own freehold fiirm there, and no other person is or has 

b('en interested therein". 

Tlu- (bd'endant is also a farmer, occupying as tenant a farm, one dose of which ad- 
joins that of plaintilf. 

riic (‘uuse of action is, that defendant on the day of , a.d. , with 

several j.ibourers thn'w down a bank and (pdekset hed^e at the top, and filled up a 
dilch respectively about thirty rods in length, and the ditch about four feet ricep and 
six broad, and belonging to ]>lainliil'’s close or field, part of his said farm; and on the 
same day and several successive days defendant’s servants entered with waggons and 
crossed plaintilf ’s said close, and ]>roceeded to a gate adjoining an highway on the 
south, and forced open tlie same, and thence proceeded along sncli highway, and 
(hen by several of the jihiintiff’s cattle escaped from his said close into said highway, 
and {ihiintiiriiad great dilficulty in retaking and driving them hack. The defendant 
has no pretence for claiming a way there. The plaintifl‘’s close is called Highlands,” 
and abuts towards the north on a close in defendant’s occupation, towards the south 
on the said highway, and towards the east and west on other closes in possession of 
the plaintiir; and below is a rouffli sketch of the several closes and highway, and of 
the partuf the hedge, fence and ditch destroyed by the defendant, and the dotted lines 
describe the track in which the defendant’s waggons traversed, 

'I’he expenses to make good the fence and ditch, and other expenses and damages 
amourrt to about .£ 4 ? : 175 . 

Jolin Atkins, of , farmer, and Thoma? Fellows, of labourer, tvorkmg on the 

htnn of said Johu Atkins, know all tlic local situations and abutments, and can prove 
the trespasses jmd are disposed to speak the truth, (or, “ hut are adverse to the 
plaintift, he having warned said John Atkins otfliis land, and prosccutdd said Thomas 
Fellows for poaching.”) 

I'he above statement is correct, Signed A. B. 

John Atkins, 

Thomas Fellows, liis mark.-)- 

Atiiet vol. ii. 606 to 610. Braokt, 1 Bing. N. C. 257, 250. 

(u) Ante, vol. ii. 606, 607, Finch v, (.r) Ante, voi. ii, <197, 40C. 


CHAP. IV. 

IffsrnucmoNs 
TO Sue, &c. 


Form of instruc- 
tions to sue in 
an action oft res* 
jnm for injury to 
land. 




m 


PRELIMINARIES BEFORE ACTION, 


CHAP. IV. 

iNsrnucTioNS 
TO SuR,^C. 


Suggested (]uc8« 
tions in order 
to obtain proper 
iustructiom for 
a defence* 


avoid further expense, iy) or may deposit the sum for which 
he may be arrested, with of’lO to the sheriff in lieu of giving a 
bail bond, (;y) or may be ready with two persons who have 
sufficient property within the codiity to become bail ; or at 
least persons, of such known property as probably not to be j 
objected to by any officer, (a) These and numerous otlier 
questions, calculated to elicit necessary or useful information 
essential for the due conduct of any defence, may be stated in. 
writing in the same form as instructions to sue, and to the 
effect su^ested in the subscribed form, {b) 


(y) liult: JMit-l). T. 3 W. 4, referring to 
rule Ilil. T. W. 4. 

( 2 ) 43G.3. c. 4(1. 

(a) as Hen. (J, c. 9. 

(h) Suirge^led ifiicslions to obtain instructions 
for iiiftnce. 

1st. Do you expect to be arrcsUMl for 
any and wliat sum of money, or only to 
be served with process, ami for what 
cau.se !* 

2. Do you nilmit any part of ilie pl.iiii- 
tiff’s claim? Are you prepared iiimic- 
diaU’iv to TENDKit that .sum, and if so, 
imuiediutcly make a tender as dire^ltd, 
antif vol. ii. h()6 to olO, anj<5<tcluully pro* 
<l\ice and shew 1^0 exact amount, I'inch 
V. IWook, 1 Bing. N. C. 267, 25b, or 
alVord me the means and iiistrudions for 
so doing? 

3. J)o you dispute the claim, and if so, 
are you ready with the amount that will be 
sw’orn to, In casli or bank notes, and with 
.£10, so as to keep the same at all times 
about your person whenever you may 
happen to be arrested, rea«ly to be in- 
stantly deposited with the slierin’, or other 
authorized otriccr, in lieu of a bail bond ? 
or arc you ready to name two persons as 
your bail to the slierilf, who \vo\'V sufficient 
jiroperty within the county where you 
expect to be arrested, nud who will be 
known to the under-sheriff or olTicer as 
suflicicnt, so a’* not to be objected to, or 
occasion delay ? If you prefer giving a 
bail-bond, then immediately obtain the 
consent in writing of such two persons to 
become bail, and engage to be at home 
ready to execute a bail-bond immediately 
on your arrest, so that you may on your 
arrest satisfy tbc ollicer of your being 
ready to execute a suflicicnt bail-bond ; or 
which will be . 4 U'eftTablc, authorize me to. 
inform the officer in your neighbourhood, 
who will probably arre.st you, that I will 
engage todeliuer to him a sufficient bail- 
bond, and a proper fee, if he will forbear 
to put you to inconvenience by actual ar- 
rest. If the defendant’s attorney have 
confidence in his client, and is not, as 
frequently the case, prohibited by his 
articles of copartnership with Ihiothcr 
attorney not to give undertakings, he will 


ill general oblige such client by oflering 
to wait on the plaintiff’s attorney, and 
give his own undertaking to ])erfect bail 
above, which avoids much annoyance and 
extra expense. Although in strictness 
the. officer has only a riglit to receive a fee 
of 4(/. for the arrcsl, under 2:» Hen. 6, it 
is usual to pay him one guinea, and a 
Miialler sum, as five shillings, for his us- 
si.slant, ami even more to ilu’ principal offi- 
cer for every second Inn id red pounds, 
and it is advisable to pay that sum, sanc- 
tioned by nsagr, or the defendant may 
experience incivility, if not personal in- 
convenience, and annoyance and distress 
may h(‘ occasioned to himself and family. 

•1. State tlic proper Christii^n ami sur- 
name and addition of abode of tbc plain- 
tilfand defendant, and ages of both, sous 
to enable defendant's attorney to take 
advantage of any defect in the affidavit 
or writ, Cvc. luui jirepare in some respects 
for further proceeding^! in the cause. 

6. State all the particulars of the sup- 
posed claim of tlie plaintilf, by what wit- 
nesses yon expect he w'ill attempt to prove 
the same, and the rclalionship, interest, 
and character of each witness accurately. 

(i. 3 u[> poking it should lie necessary to 
put in hail to the action, and who must 
.swear to their property, state their names 
ami addition, and particulars of their pro- 
jierly, ami wiiether they have ever before 
been rejected as bail, and whether they 
have consented to become bail for yon, 
and if not, then immediately apjily to 
thorn and obtain their consents in writing 
to become such bail, and deliver to me 
.such consents. And be certain that after 
h.aviiig become bail, they will not at any 
time suddenly take alarm, and iraprisou 
and render you. And also well consider 
whether or not either of such persons 
could on the trial givo mateiiul evidence 
in support of your defence, for if they 
could, then it would become necessary to 
ciiange such bail, and obtain others in 
lieu j and to avoid that trouble and ex- 
|>cnse the defendant had better procure 
other hail in the first instance. 

7, State all the circumstances, if any, 
in respect of vvliich you think and can 



points to be considerep. 


3. A skilful attorney having, on behalf of an intended 
plaintiff, obtained answers to all appropriate questions, and 
which answers wdll constitute his general mstrvetiom to sue, 
will thereupon, before he has any communication with the 
^voix)sed defendant, and certainly before he prepares any affi- 
davit of debt, or issues any process, well cmiskler the right of 
the plaintift', and the probable defence ; and in all those cases 
in which a demand, offer of performance of a condition prece- 
dent, notice of action, or an^ other prelimmar?/ step may by 
law be required, will carefully ascertain whether ever^^equisite 
proceeding has already been duly had, and if not, he will 
immediately take them, and secure evidence of their comple- 
tion. These have been fully considered in a prior chapter, (c) 
but sonic of them appear here to require more particular 
notice. 


4. The principal difficulties that occasionally arise arc by 
and against what party or parties an action imat or may be 
sustained, and in cases where the parties interested have the 
election ox choice, then by wind* circumstances the choice 
should be influenced. Those considerations involve a com- 
prehensive and complete knowledge of law and equity, and of 
the dilierences between legal and equitable rights, injuries, and 


swfnr that ^ liavo citlicr a defence 
to t]ie pl.iinlill''.s claim in whole or part, 
eitlier on the meiiLs or jnstice of the case, 
or on an v anil wh.it U-^al or Ui lmicul oh- 
jecliotis. If either, then btate names and 
resilience id all the witnesses on whose 
teslimonj von rel}' l<; prove such your 
grounds of defence, so that 1 may at my 
earliest coJivcniencc examine such per- 
sons respecting their expected testimony ; 
state the character of caclt witness, and 
whether lliey arc adverse or favourable to 
your wishes, utid the particular facts that 
will be sworn to by each ; and appoint tliem 
to come to my olhce on the •— — day of 

, at the hour of , or (o be at 

home at their own residences on kc. 

8. Supposing your defence to ]>e doubt- 
ful, arc you prepared to offer any and 
what compromise or part payment, either 
to be made immediately, or when ■ and 
whether to be accompanied by any third, 
persons, and whose guarantee or under- 
taking, or any and wliat other security ; 
and what terms, if any, that you have 
acimrately ascertained, you can for a cer- 
tainty fulfil i And do you authorize me 
to offer, with or without prejudice, any 
and what proposal ? 


9. If you have reason to apprehend 
that your affairs are in so deranged n state 
as to render it probable, or even possible, 
that you will be obliged to become a 
bankrupt, or obtain your discharge from 
the plaintiff’s claims under an insolvent 
act, then it is my duty to apprize you 
that your pleading a dilatory plea, or 
putting the plaintiff to any useless ex- 
pense in defending tlie action, may en- 
danger your discharge, or at least lengthen 
your imprisonment under express enact- 
ments, and also may so irritate the plain- 
tiff that he will shew' no indulgence, and 
stimulate others against you. 

Lastly, Yoh will please to add any 
communication tijat you may consider 
important or useful in ihc conduct of your 
defence. 

(c) AntCf part iii, chap. *2, page 46 
to 73. 

(d) See leading cases as to tlic joinder 
of parties in equity^ tlarvcy v. Couke, 4> 
Kuss. 64 ; The King of Spain v. 
Machado, 4 Russ. 224 to 236—240 to 
241 ; Makepeace v. Ilaythorne, id, 244, 
562; Lloyd v. Leaving, 6 Ves. 773; 
Chit. Eq. Dig. 217, 898; Cotlyer v. Dud* 
ley, % Turucr k Kuss. 422. 
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CHAP. IV# remedies^ and certainly constitute branches of law more parti- 
Pr^niTiFF^^c within the department of a barrister who has been a 

! — pleader^ or of a very experienced pleader ; and distinct 

treatises have been written on that particular branch, but 
which by the recent alterations now require some alteration.(e) 
But it is essential that every practitioner^ whether barrister, 
pleader, or attorney, should have a general and practical 
knowledge of this branch of the law, and of the alterations 
introduced by 3 & 4 W. 4, c. 42. 

The g|peral rule is, that at law an action must be brought 
in the name of the party or parties in whom the legal right 
was vested at the time of the injury against the party or parties 
who committed the injury, and not by a person who has 
an equitable interest, unless he also be in possession, and the 
injury has aflected that possession. As regards defendants in 
actions on confracts, the rule w'as, that unless all parties liable 
were joined, the parties sued might plead in abatement the 
nonjoinder, even if the omitted party were abroad, and compel 
the plaintiff' to proceed de novo, and by special original, until 
he liad outlawed the absent contractor ; (/) but this is now 
remedied by 3 4, c. 42, s- 8, which in effect takes 

away a plea in abatement for nonjoinder ^ when the omitted 
party is out of the kingdom, by compelling a party pleading 
that plea to aver therein that the omitted person is resident 
within the jurisdiction of the Court, and to stvear in his affida- 
vit of its truth that the party is so resident, and shew his place 
of residence with convenient certainty, (g) But still if too 
many persons be sued as co~contractors, or if the plaintiff" can- 
not on the trial prove a joint liability in all the defendants, it 
is in general ground of nonsuit; (A) and therefore in ease of 
doubt it is the safer course to sue only those persons who 
clearly were oi iginally co-contractors. 

Another remedial extension of rights of action is, that actions 
for torts respecting real and personal property may now, under 
certain qualifications, be brought by or against executors, ii) 
On the other hand, executors suing in right of their testators 
are now personally liable to pay costs, in case they should fail; 


(#) See observations, ante, vol. ii. 47 to or injury to any parcel, package, or per- 
oS ; Cliitty on Pleading, 6th edit. vol. i. son, is to abate for want of joining any 

1 to 107, as to the parties to an action; co-proprietor or co-parlner for hire, 

and see post as to parties in equity. (ft) .> 6c 4 W. 4, c. 42, s. 8. 

(/) But wou? by 11 G. 4 and 1 W. 4, (b) But see the exception under the 

c. 68, s. 6, an action may be supported statute of limitations in 9 G. 4, c, 14, 

against any one of several mail contrac- s. 1. 

tors, stagecoach proprietors, and common (i) 3 6: 4 W. 4, c. 42, s. 2, 3. 
carriers by land, and no action for loss 
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anti the Court or a judge should so direct; (/) but if an 
cutor or administrator proceed with care in making all proper 
inquiries before he commences his action, it is not usual to 
punish him with coats, (wi) 

\ In actions in form ex delicto^ as case, trover, trespass, re* 
plevin, or ejectment, there can be no plea in abatement of the 
nonjoinder of a party liable to be sued, nor on the other Imnd 
is it any ground of nonsuit that all the parties sued arc not 
liable; (rt) and hence it was sometimes the practice in those 
actions to include a party as a co-defendant, merely or princi- 
pally in order to prevent him from giving evidence for the 
other defendents; but now by the 3 & 4 W. 4, c. 42, s. 32, an 
acquitted defendant, or one with respect to whom a nolle pro- 
sequi has been entered, is entitled to his costs in all actions, 
unless the judge in case of a trial certify that there was rea- 
sonable cause for making* such person a defendant in the action, 
although before that enactment that remedy for an acquitted 
defendant, sued with others, was confined to actions of tres- 
pass. So that now% as regards the parties to an action, it is 
essential well to ascertain the righf to jojn, as well as the ex- 
pediency and propriety of joining a person,* i^diether as a plairi- 
Lifl‘or a defendant, before the commencement of such action; 
and in case there should be a mistake in this respect, the Court 
will not allow a name to be subtracted or added, unless in cases 
where the statute of limitations might otherwise bar the claim.(o) 
In a recent case, the judge upon the trial refused to permit an 
amendment in a declaration in ejectment on a joint demise of 
two persons, who it appeared were tenants in common, who 
cannot properly join in a demise in ejectment ;(^;) and the join- 
ing a defendant, against whom no evidence can be adduced, 
might prejudice a jury, and upon the plaintifFs closing his case, 
tlie judge may direct an immediate acquittal of such defendant, 
so as to render him competent to give evidence for the other 
defendants. (</) 

Should it appear essential or expedient that the name of a 
partner or trustee, or husband, or co-assignee, or co-executor, 
or assignee of an insolvent partner, should be named’ as a sole 
plaintiff, or as one of several plaintiffs in a personal action, or 
in ejectment as a lessor of the plaintiff, then it is always atlvi- 


(/) 3&:4W4, c. 4'2, 8. 31. 

(m) Wilkimm v. Edwards, 1 Bing. N. 
C. 301 ; 3 Dowl. 137, S. C. ante, 118. 
(«) liovett V, Radnidgc, 3 East, (>'*, 

(»') See jwst, Chap, V, as to process 


and amendment thereof. 

(p) Doe V. Eriington, 3 Nev. &c Man. 
646. 

(f/) Child V, Charnhcrlaiit, 6 Car. & P. 
213. 


m 
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nify agaiiut 
costs. 


Form of k Uev 
to accompuny 
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boiui, and to bo 
delivered to 

y. L. 


sable in tbe first instance to endeavour to obtain bis expftn 
wriilen commi that his name may be used, and to offer such 
indemnity against liability to costs as he might reasonably re- 
quire; and if he should refuse, then the draft of a sufficient 
bond, with two or more competent sureties, and conditioned 
to indemnify him against all damages and costs, should be 
tendered and left with him for Iiis approbation, or some other 
adequate indcimiity sliould be oflcred and accompanied v/itli a 
proposition, in case the sufficiency of the sureties should be dis- 
puted, to refer that question to some competent person, (y) 


(<j) S<'c vol. i. hi)D, and S]nr,;r v. Todd, 'f yi-kv. Hi p. 17*2, nud cases (here 
collecti^i. In j^enerai. the tender of th(‘ dmj) ofau infieiiitiiity hond, on iinstainpcd 
paper, for tipprolmtioH, in (hi tirsl instance, sniru i s, , vol. i. hO.S, 'J he obliga- 
tory part of the hond should In- in an adef|nali ])enal sum \u cover the utmost 
possible iinionnt of costs, from the commenoemeui of the suit \u the determinntion 
of ii wiit. of error in the. House of Lords, and Ik- (Voni the jmrlies bcnclicially 
interi’stcd, and two or more sntiiciead surmic,-. jointly and .severally. The condition 
uia^ he us follov' .s ; Whenam the ahovi' houmlen A. i*. claims to be entitled to 
recover from C.l). of, vVc. tbe mho ofotUt/, <iml upward,**, and liatli been aclvim'ii liiat it 
i.s e.ssetdial i»i afjy proteeding for lb* vi‘C'»neiw tlii'n of to u^e tiic name of the above 
named V. /. us u pliiintitf, either )(/intly or separately with some other person, and 
tlu* said A, 1*. bath rc<jiu'.s(ed the .said V. Z. to pc'rmil and suHVr bis name to be used 
in an aclioti or oilier proeecdlngs agl^ipcst tbe s.'iid C, J.)., for (be rei‘ov(’ry of the said 
e.laiin, arid hath proposi^f.^’lo indemnify liim from ail eoasecjneiice.'i. and the above 
A, Jt,, L. F., and (i. 11., have coii'-i'iiled ti> cM-eule aiul deliver (be above writing 
ohligabn'y to the said Y. Z. for that purpose: Now ibeia fore the coiuiilion of the 
above written obiigutioii is such that if the said A. IL, L. F. and Ci. JL, or one of 
them, or llu* heirs, <‘xecutor.s, or administrators of cillier of (luan, do and sliall from 
time to lime and at all times hereafter indemnify nid save harmless the said Y, 
and his lieirs, execntor.s and administrators, hi.s estalc, goods and diaUt'Is, from and 
against all damages, costs, expenses and charges, that la or his heirs, exeeiitors. ud- 
ininislrators or assign**, shall «)»* may ineur, or lu'coim* liable to beai, pay or sustain, 
for or by reason or on account of bis the ^aill ^ . Z.’s name l)eing or liaving been used 
in any action or pmeeeding.s what.soiwer .igain.st lla* .said L. I)., .>/■ bi> executors, ad- 
niinistrator^ or assigns, lor (he recovery of tin- >aid claim, and abso, if the said A. IL, 
E. F. and (J. II., <n' <»n<r of tlieui, do and shall pay to tin* said A'. /. lawful inleio.st 
for aud u|)on any sum or sums ol money that he the said A', Z., or hl.s exeeutor.s or 
administrator.** may be obligi d to p.iy by reason of l!ie jjremists, then this obligution 
is to be void and of no ciVect : but olhcrsvise to bland and remain in full force. 


E.F. (L.S.) 
CLH. (L. S.) 

Sir, 

Please to taKc notice, (hat In consideration of your permitting your name to be 
u.sed ill an action or othor proceedings against C. 1). for llie recovery of dOO/. and 
upwards, which the said A. JL is beneficially entitled to receive, aud wbicJj he is 
adviseil muM be. sued for in your name; we the said A. IL, K. F. and Ci, H., arc 
ready and willing to execute a bond conditioned as in the accompanying draft, or 
such other bond or secuiity as you may reasonahly require as an indemnity against 
any liahility you might thereby incur. And for references respecting our competency 
to become .sevurily to you for the purp^.w^ aforesaid, xve refer you to (here state 
referees and their residence,) and we retjucst you to aj)prov{* or make reasonable 
alterations in (he said draft ns you may think fit or be advised to introduce, and to 

return the same to Mr. , of, vNc., ns attorney for the said A. 13., or to send 

to him the draft of such other security us you niny reasonably require, on or before 

the day of — — — instant, and to ti.x a time and place for our executing the 

proper security in tbe presence of yourself or vour solicitor, Dated on 
Jo Mr. V, Z. 


A. B. 
K. F. 
G.H. 
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If tliis be not done before the suit has been commenced, or 
at least before any application to the Court has been made to 
stay the proceedings, tlie party beneficially interested may 
incur the costs of a motion by the person whose name has been 
used without previous leave, or may incur the risk of a release 
being pleaded at the trial, wliich, although it may perhaps be 
afterwards got rid of upon motion, may yet occasion increas(!d 
expense and delay, (r) 

It seems to have been considered, that if a wife live separate 
from her husband, or carry on a separate trade with his con^ 
sent, he impliedly engages to permit his name to be used in all 
proper proceedings, (.v) l>iU according to a subse(|ncnt case, 
the Courts will not siifler the action to proceed until the hus- 
band lias been sufiiciently indemnified according to the judg- 
ment of the master ; (/) and therefore the safest course first 
to tender an indemnity ; and in deeds of separation it is ad- 
visable to introduce an express power to use the luisband’s 
name on all proper occasions. (//) And where an action was 
brought by two out of four executors, and those who were not 
joined in the action released to the ^defendant, who pleaded 
the release puis darrein continuance, tlu* ('©urt refused to set 
aside sucli plea, the plaintiir having failed to establish a (‘ase of 
fraud ; and as a general rule a plea of that nature is not to be 
set aside unless in a case of ^ross fraiuLU) l)Ut it is consi- 
dered that creditors in general have a just right to rcijuire 
assignees or trustees to sue for the recovery of claims du() to 
tlie estate, {y) 

It lias also been decided, that •ciso/veni partner may, vvitliouf; 
asking permission to do so, sue out a writ in the name of him- 
self and co-partner, or if the latter lias been bankni))t, then in the 
names of liis assignees as well as his own, in ordiu’ to recover a 
debt due to the partnership : though the objecting partner might 
apply to stay proceedings until the partner so suing has given 
him security against costs, or he might go into e(jiiity to prevent 
him from receiving the proceeds ; and therefore a. motion to 
set aside the writ and proceedings in such a case, was dis* 


(r) Sfiar v. Todil, 2 Tyrw. Tl«'|). 172, 
anil cases tliere cited ; and 1 Chilty on 
Pleading;, 5 ed. 696, note (e), 

(.s) Chamhen v. Vonuhlson, 9 East, 47 1 ; 
4 Bar. & Aid. 419 j 1 Cliilty on Plead- 
ing:. 5 cd. 696, note. In tlic lieelesins- 
tieal Court, we have seejj, « wife may 
sotnelimcs sue alone, ante, vol. ii. p, 467. 
Morris v. Uemivirii'aii, 1 Ilaet?, H. 4; 
Add.R.l:,!. ■ 

VOL. HI. 


(/) and it ife v, Thomas, 2 (\ ^ 

IM. .'iHa. 

(u) See 4 Bar, 6: Aid. 41 9, • 

(i) llcrherl v, Tlf:;oit, 2 (’roin|i. vV iM. 
aa i ; but see Sndth v. Ki irman, 1 P.ir. 
Aid. 119; 7 Tuunl. -121 ; 1 ('hitt>'s 

Plead, ri ed. ()96, note (e ). 

(y) See Law .lounial, Octuher, ld.‘»;>, 
j». JSn ; Ti parte lijiljnfhf n Vi film, 2 
Dearou Chitty, ^92. 
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charged with costs, (z) In case of bankruptcy, the 6 G. 4, c. 
IG, expressly authorises the assignees of a bankrupt partner to 
use that of the solvent partner, but directs that such solvent 
partner shall be iruleinnified, and also have such proportion of 
the sum recovered as the Chancellor shall think fit. (a) 

With respect to the /br/w of action^ unquestionably it is more 
especially the duty of a professed .special plcnclcrf either at the 
bar or ])ractising under it, to be well informed 

upon that subject. But as it is always important that every 
practising attorney should have and exercise considerable 
knowledge of the subject, so as never entirely to depend on 
any third person, but be able to exert bis own care and judg- 
ment relatin]^ to the pleadings, it is most essential in the writ 
and declaraiion not only to adopt that form of pleading which 
can in point of law be sustained by the evidence on the trial, 
but also frequently to exorcise a judicious choice of one of 
several forms wlien a choice is permitted ])y law, and as many 
causes will not afford the expense of taking the opinion of 
counsel or special ))Icade\*, it is incumbent on every attorney to 
obtain at least general knowledge of all the usual forms and 
tlieir applicability, and even when they have been settled by a 
professed j)lcadei% to examine the same carefully with the 
facts, and exercise his own judgment on their sufllciency, and 
if he doubt, to suggest such doubt to the counsel or pleader. 
Tbesc arc usually divided into forms ex contractu, and forms 
ex dcllefo; the former are assumpsit, debt, covenant, and de- 
tinue, which latter may boweveu* be sometimes cx delicto; and 
those strictly ex delicto arc ease, trover, replevin, trespass 
and oj(M'tment, The choice of the form of action depends 
on the /b(7.y, and whether the ground of complaint or cause of 
action be the non-payment of a debt or other breach of eow- 
iract, or for a tort ; and if the former, then whether the sum 
became due upon a simple contract or upon a deed or record, 
for in the former case the form of action might be assumpsit or 
debt, though in the latter only debt ; or in case of a record, 
debt or scire lacias ; and if the claim be for damages in respect 
of a bi'each of contract, then the form of action must, if the 
contract were not under seal, be assumpsit^ or if under seal, 
then covenant. But where a contract and a public duty con- 
cur, as in an action against a carrier, innkeeper, &c. sometimes 
the plaintifl' may treat the non-observance of the duty as the 


(:') WhiU’ht^ad v. Hughes, 4 Tvrw. R. (h) Sor tlicso fully nonsidered, 1 Chit* 
92 ; C. A* M, 318, S. on Pleading, 107 to\l43, 

(o) 6 <J. 4, c. Id, ». 
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caUvSe of action, and declare in case. If the action be for f/e- 
taining a deed, &c. then the plaintiff has the election of an 
action of detinue or trover. If for a mere trespass or injury, 
without any contract express or implied, then the form of 
remedy must be an action on the case^ trover ^ trespass^ re- 
plevin or ejectment t depending on the varying circumstances 
of each case, and as well on the nature of the thing injured, 
as on the nature of the injur y to the same, whether direct 
or only consequential, and also on the plaintiffs interest 
therein, and whether he was in actual possession^ or had 
only a future right of possession. The difierent forms of ac- 
tion, and their application, in general depend on the common 
law, but sometimes are jirescribed by statute, and not always 
with the propriety that was observed by our ancestors, as exem- 
plified by the enactments in 43 G. 3, c. lil, s. 2, which pre- 
scribes that if a trespass has been committed under a convic- 
tion that Ikis been (juashed, the declaration (and now the writ) 
shall bo in case for maliciously doing the act complained of. 

Formerly (excepting in process to arrest the defendant, and 
in proceedings on a recognizance of bhil,) it w^as not necessary 
to decide upon t\\c form of action until ihh declaration was 
framed, Hut since the statute for enforcing the uniformity of 
process, 2 d*, c. 39, recpiircs the form of action to be stated 

in all process, it is necessary to state the same, though very 
concisely, even in a serviceable writ of summons ; so that 7iow 
it is incumbent on every practitioner to determine upon the 
fmn of action before he issues the first writ or process, and 
the co])y of the before-mentioned instructions should be sent 
from the country to the I^ondon agent in the first instance, 
thereby enabling the latter to decide upon the form of each, 
and insert it correctly in the wu'it. The skill of the practi- 
tioner is evinced as much, if not more, in i\\c judicious choice 
of the form of remedy, as in the interior structure of the decla- 
ration, &.C. Thus, as the interpleader act only applies to the 
enumerated actions of assumpsit, debt, detinue and trover, 
a plaintiff, by issuing bis writ in covenant or trespass, or tres- 
pass on the case, may, by a small variation, preclude the de- 
fendant from afterwards availing liimself of the pvoviUons in 
that act. (r) 
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]32 


PRELTMINARIBS BEFORE ACTION, 


cilAP. TV. or upon the form of action, or of the pleadings^ it is certainly 
Vri’iMON ' incumbent on an attorney to take counsel’s opinion upon a very 

c.x7>//677 and accurate statement of the facts, approved of by the 

client upon his careful examination, and sometimes not drawn 
up until the ivii nesses also have been examined, and with pro- 
per (picstions, and the reasonable expense of which will now be 
allowed in taxing costs, even between party and party, and cer- 
tainly so between an attorney and his client, (r/) And such 
opinion, when positive, will in general, if obtained upon a care- 
full// nxll drawn ease, protect the attorney from any action for 
acting .strictly in accordance with that opinion, however erro- 
neous in law it may have been, fc) The ease should be so 
distinctly stated, \\\\\\ separate* questions, as to require specific 
and distinct answer.s upon the principal questions arising from 
the statement of facts, viz. 1st, the general right of action; 
2ndly, who should be tlio parties, cither as plaintiffs or de- 
fimdanls; odly, the of action and declaration ; 4thly, the 
cridenee to sustain tlie action or defence; and othly, whether 
any and what/)/rMcr iiajuiries into facts be essential ? (/) 

i 

/ ; -///i/i/ ofn - preceding pages adverted to the expediency 

iaiiiiii|. touii.M i. and duty of an attorney for a plaintifi', in eases of difficulty or 
importance, of retaining one or more of the most; able counsel 
before the defendant has the least intimation of the intended 
ju’oceedings. (g) Although tliere are very many counsel of 
grcait ability, yet th(*re are very few of commanding and super- 
eminent talent as Nisi Prins advocates, and hence the result 
of a cause may fretpieutly depend on securing one of the latter. 


<j| cast* iar 
iiMUiscl's or 
opi- 
nion. 


(d) vol. ii. -lis iiolo ( t-). 

(r) \ol. ii. ‘Jl, VJ, ii’J, Sis anvl 

;is til w iiat opinion, id. U*. 

( /') Altor stalino ilie /i/iO in natural 
ordor of limo, and as il oxpoctod llioy 
ran lx* pnnrd, tlu‘ (asc may ronohidi' 
soini'wliat lo tin* following rtlrrt. “ .A*» 
llir ji.irtii'S intrn'stod will rntirriv bo i^o- 
vornod by vour opinion, and an action, it' 
not snrrosidii), >\ould bo rnitu>«H, ym will 
bo plo:i>oit to oivo docidcd ;uul explicit 
answers \o Ibo t'ollowino (jiiostioiiM o 
t>t, Soppo.dnji; iho. above staloinonts 
ran bo <listinrUy proved, aro tbo ooni- 
plainini: parties clc.iilv ontilbal to recover 
at law -ami if not, u by '- -and if not, is 
there any and what reiiu’<ly in eijuity or 
tdberw ise ? 

‘Jiully. Who hboold be tbc plaintillV 
and wbu the defendants ? 


.Srdiy. What sliould bo, tlie /orm of ac> 
tioii expressed in tlie writ and iu the de- 
claration ^ 

■Ithly. Will lilt' above stated evidence 
be sullicienl to entitle the plaintill' to a 
vt'rdirt at law, and if not, in what re- 
spects must the evidence be improved t 

^Uhly. Aon are retjnestecl to suggest 
any proper impiiries after any and what 
further evidence that you may deem ad- 
visable ; and also such jrrccautionary 
measures, if any, to be adopted, ami 
when, or any other proceeding tending to 
the advantugo or security of the parties 
interested r 

dihly. Whether, upon the whole, the 
parties interested may proceed in the ac- 
tion ri'i'ommL'iub'd by you with confidence 
of success? 

Cir) Anle, vo!. ii. 71, 322. 
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The ordinary retaining fee in a single cause is one guinea. A cnAr. IV. 
general retainer, securing the counsel for the client in every 

case in which he may be a party, cither separately or jointly 

with others, is five guineas. At law a retainer, whether spe- 
cial or general, and either on the part of a plaintitr or a de- 
fendant, may be given before any process has issued, and if 
duly given in the cause continues until its conclusion, and does 
not always require renewal every year; (//) but care must be 
observed that the names of tlie parties be properly stated, or it 
will not preclude the o])ponent from afterwards giving a correct 
retainer. If however a relainer be A. 1>. and others against 
C. D. and others, it will secure the counsel whatever persons 
may be afterwards named in th^ cause, provided the name of 
the party particularized be one. In ecpiity it seems that a 
s])ccial or particular retainer is of no ellicacy unless given aflcr 
bill filed, though it is otherwise as to a general retainer. (/) 

With respect to the obligatory effect of a retainer, it seems 
incumbent on a solicitor to give <( fresh relainer the instant the 
former has according to usage become inoperative, for other- 
wise the opponent may by offering his ix'tainer, or even tender- 
ing a brief, obtain the assistance of the same counsel against 
liis former client ; and there is no distinction in this respect 
between cases where such counsel may have become conj!- 
ihntlally acqiiainictl with secret information which he possibly 
might afterwards use injuriously against his former client. If it 
were otherwise, and if, as has been insisted by some, it were in- 
cumbent on counsel, before he received a relainer or brief from 
the opponent, to send to his first client to know whether it was 
his intention to give a second retainer, he might appear inde- 
corously to seek employment, and also have to submit to the 
risk of an answer that his assistance was no longer rcijuired, a 
situation in which no counsel ought to be placed ; and if one 
retainer Mere to operate perpetually there would never be a 
second. Moreover, it is not to be believed that any counsel 
worth retaining will be so dishonourably inclined as to make 
undue use of any information lie may have confidentially ob- 
tained. Perhaps, however, the more honourable conduct is 
to decline holding a brief on either side when any previous 
confidential communication might be deemed ])rcjudicial to 
the prior client. \ case on this subject recently ocenrred at 


(^0 Hut a retainer for the aasizvs inr.st tlie term pa'eerling llie In;^ us.sizi:s. 
l>e renaved on or before llic luit dav of (<) part iii, 72, new ed. note. 



134 


PRELIMINARIES BEFORE ACTION, 


CHAP. IV. 
Ketaimno 
CoirwSEL. 


Khtthly, Of the 

])lainliil’ ’s at- 
torne^’y letter 
before action. 


Forms of re- 
tainer of coun- 
sei. 


the Rolls Court, and is stated in the note.(i) If a retainer 
(then called a stifling retainer) be given and not followed in 
due time with the delivery of a brief, we have on record a 
spirited instance in the celebrated Mr. Dunning, of his after- 
wards taking a brief on the other side. (J) The form of a re- 
tainer is subscribed. (A) 

We have in a prior page shewn that sometimes an actual de^ 
mand of goods or money may be indispensable, (1) and have ad- 
verted to the expediency (unless it is expected that the defendant 
wdll abscond or avoid the service of process) of the plaintiff ’s 
attorney addressing a civil letter to the defendant, stating his 


(/') ilolh CoM't, Saturday y I'vbruary 
2dy — hi re Baylis, Martin, Croat, 
and Jirown, Partners. Mr. Jiickcrslclli 
movt'd ill this case far an order of the 
Court that llic plaintiif, Mm tin, might be 
jjcnuiltcd full liberty (o insjiect. the works 
ut a manufactory for the finisliing of silk, 
and jiarticularly Norwich ciajic, con- 
ducted at Ponder’s Kiul, by the defend- 
ants, with whom lie is in i)artncrsjii|). JIc 
then slateil tlie circumstances of the case, 
'J'be learned eoun^ei said that tins motion 
had a second object in view, which was of 
considerable importance. In the suit be- 
tween the partners, Mr, Kindersiey had 
been counsel for the ylaiatijj'. It so hap- 
pened, however, that after that gentleman 
liaci been promoted to the iionuur of a 
silk gown, he had not received a retainer, 
lie was then protfered a retainer by the 
other bide, thereby casr^ing all tlic in- 
formation vvhich he had conjidentially ac- 
(|uired when acting for the plaintiH’, 
Tliei'c was a good deal of obscurity and 


indecision, the learned counsel remarked, 
in regard to tlie practice of counsel in 
such cases. Lord Lldon hail remarked 
that he considered that counsel tliould not 
accept a retainer in ojiposition to a former 
climt without giving the latter notice, and 
the option of again retaining him. No 
decision, however, was come to on the 
jioint, ll was important that his Honour 
should, in this case, settle if, and in his 
order restrain Mr. Kindersiey from, ap- 
pearing in the suit in ojiposition to the 
plaintitf. 

Ilis .Honour said that, with regard to 
the ipieslion respecting the retaining of 
counsel, he could not interfere — he liad 
himself been in a case where a like appli- 
cation had been made to .Lord Eldon, in 
wliich his lordship declined a decision. 
'J'lie or«ler therefore should be made to 
secure to him tlie princijial object of the 
notice of motion, but without costs. 

(/) See Palmer’s Prac. House of Lortls, 
p. Li. 


(A) In the K. B., C. I*., or Exch. 


Between 


(^William Jones, Plainliir, 


^ and 

( Thomas King, Hel’endant. 
above plaintilf [or defendant], Mr. Serjeant Wilde, One 
J. and W., Tcmj)le, 

February 4th, 1855. 

In Parliament. 

In tlie matter of an intended petition against the return of — — . Bailey, Esq. 

for the city of Worcester. 

llclainer to Mr. Serjeant M., Five Guineas. 

« For the petitioners. B. S. and C., Essex Street, 

January 30th, 1835. 

In the House of Lords liic form of a general retainer runs thus 

** Mr. Attorney-General [or Mr, ,] is retained for A. B. in all appeals which 

shall be brouglit by or against him, or in which he shall be appellant or respondent. 

C. B., Agent.” 

Fee, Five Guineas, [Here add the dale.] 

And see a form Palmer’s ^ac. Lords, 14, 66. 


Kftuincr on behalf of th 
Guinea. 


(/) Ante, vol. ii. 56, and see suggested form, uU and jwst. 
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instructions to sue and the utmost previous time he can allow, CHAP. IV. 
and that after tlie expiration of that time he must obey his in- 
structions, and requesting the defendant to name his attorney 
to whom process may be sent for an undertaking to appear or 
to put in and perfect bail, and thereby save the defendant any 
personal annoyance or inconvenience by personal service of the 
process or arrest. Such letter should allow a reasonable time for 
the defendant to satisfy the claim if so disposed, or if resolved to 
resist the claim to consult an attorney or to procure bail. Cour- 
tesy in this respect in general avoids acrimony, and disposes a 
defendant the more to exert himself to discharge the claim, or 
at least not to interpose vexatious objections to accidental 
irregularities that possibly may occur. The form of letter may 
vary according to circumstances, that given in the subscribed 
note may assist. (^) 

Formerly there was not any written rule of Court respecting 
any allowance or remuneration for w riting letters before action, 
but the masters and prothonotaries of each Court had rules of 
their own. In all the Courts, if the plaintiff’s attorney could 
produce a letter in answ'cr to one that had been written apply- 
ing for the debt, it was conclusive tliat such a letter had been 
sent, and os, Gd, (not 5i'.) was invariably allowed for it. So if 
the party or attorney opposing the taxation admitted that a 
letter had been written, then the 3^. 6<i. is allowed. In the 
Exchequer, where no letter in answer could be produced, 
and where the party or attorney opposing the bill would 
not admit that a letter had been sent, still if the attorney who 
supported the bill stated positively that a letter had been 
sent, then the masters in that Court would allow it. In the 
King’s Bench and Common Pleas it was different. In those 
Courts if no letter or answer could be produced, and the party 
or attorney opposing the bill would not admit that a letter had 
been sent, the masters and prothonotaries disallowed it, unless 

(/) Sir, 

I am instructcil by Messrs. — — of as tlirir attorney, immediately to com- Form of letter 

menee an action ngainst you for the recovery of tlieir claim of £ and in- of plaintilF ’s at* 

tercst thereon ; and as they have repeatedly applied to yon for payment without effect, lorney to the 
no furtlicr delay will be admissible, and unless tbe said claim, with interest thereon, intended de- 
(whicb 1 hereby demand in pursuance of the statute 3 & 4 W. 4, c. 4:2, without feiidant. 
prejudice to the numerous other previous demands of interest,) be paid on or 

before the day of , instant, I must, in pursuance of my instructions, 

immediately afterwards issue process against you. You will be pleased to jjiform me 
by return of j)Ost whether you will pay the said debt and interest, with Ss.^jd. for this 
letter, before tbe above appointed time, for if not, further expense will be incurred in 

preparing the necessary process. As it is not the wish of Messrs. or myself to 

put you to avoidable inconvenience, pray inform me the name of your attorney who 
will undertake to put in and justify bail or enter an appearance to the action wc may 

commence. Dated, &c. G. 11. of No, , Street, London, 

Attorney for the said Messrs. 

To IMr 
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CHAIMV. the attorney who supported the bill could make an affidavit 
tiTn^ that it was sent, which he had a right to do, and the 3^. 6rf. 

for the letter and the costs of the affidavit, if it be required, 

were then allowed. 

Now a fee of Ss. Gd» is allowed in every case for the letter, 
if sent before action brought, and when the claim exceeds 201. 
]3ut by an ex])ress rule commencing in operation on 15th Marcln 
1834', directions were given to taxing officers, in cases where the 
sum recovered shall not exceed 201, without costs, that the plain- 
tiff s costs shall be taxed according to the reduced scale there- 
unto annexed, and the first item in that scale allows for a letter 
before action, if scjif, two shillings ; but provides that if the ac- 
tion be tried before a judge of the superior Courts, or judge of 
assize, if he certify on the postea that the cause was proper to 
be tried before him, and 7iot before a sheriff or judge of an 
inferior Court, then the costs shall be taxed upon the usual 
scale, {m) in a recent case it was cstablislied that an attorney is 
entitled to his costs for writing a letter demanding a debt from a 
defendant before writ issued, and that lie may proceed* in 
tlie action, unless the sanm be paid, even after payment of the 
debt belbrc a writ was issued, (w) "riius where the plaintiff’s 
attorney wrote to the defendant demanding payment of a debt 
and 5.y. for his letter, and the defendant wrote in answer that 
he would remit the amount in a fortnight, anil the attorney on 
the 14th April replied that if the debt were paid on the 
iilst April no further expense would be incurred; but at the 
same time demanded 13a*. Ad, for his costs. The defendant on 
the same day, before he received the second letter, remitted 
the debt to the plaintiff, and on the day following it was re- 
ceived by the latter and a receipt given. And the attorney, 
on the day the money was received by the plaintifl', sued out a 
writ in order to secure the payment of his costs. ]..earning 
afterwards that the plaintiff had been paid, he informed 
the defendant that unless the sum of \l, Ia*. was paid to 
him he would proceed in the action for costs, at the same 
time informing him that he would not charge for the writ if 
the money and costs at first demanded were paid. But as the 
defendant refused to pay those costs the attorney proceeded 
with the action, and thereupon the defendant obtained a rule 
nisi to sftiy proceedings ; and upon cause shewn, the Court said 


(ni) Wordwortli’s Kuk-s, 1 :^ 0 , 154 . 1 Dowl. Pr. C, omitting couiisd’s 

(tj) JDIorrii^on v, Sirmnerb 1 15ar. &L nrgunienli). 

Adulp. 559, and staled in 
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the defendant, by remitting the amount of the debt to the CHAP. IV. 
plaintiff' instead of his attorney, was guilty of a breach of 
faith. If a wrtt had been issued before payment of the debt, 
the attorney might have charged for the costs of the writ and 
6s\ 8d. for instructions. The proceedings can only be stayed 
on the terms of paying the 13a‘. 4yZ. and the costs of the appli- 
cation.’' (o) This decision appears to establish that an attorney 
cannot be prejudiced by his courtesy in writing and actually 
sending a letter, and that the trouble of so doing must, if he 
insist, be paid by the opponent. In short, where there has 
been any default at any time in readiness to pay a debt, the 
defendant could not support a plea of tender averring as is 
essential tout temp prHj and consequently cannot get rid of 
any costs or expenses reasonably incurred, and on that account 
the Courts sustain the charge /br a letter bona fide written and 
sent before the commencement of an action, {p) 

But perhaps the most important consideration, collateral to Temkiij, Wiie- 
thc trial of the merits^ is whether the plaintiff' should proceed 
to arrest the defendant, or prefer# mere serviceable process, inuiuieci de- 
We shall in another chapter consider all, the j)eculiaritics and 
practical consequences of proceeding by bailable process, but 
a few observations in this place as regards the inopriety or 
expediency of adopting that proceeding, may not be improper. 

In general, unless there be strong grounds to fear that the de- lu- asons for not 
fendant will, for the mere purpose of vexatious delay, resist the 
action, or will leave England, so as to avoid execution after judg- 
ment, there are many prudential reasons in favour of serviceable 
process. Thus, amongst others, is the probability that a 
defendant, after he has been treated with lenity, will exert 
himself to pay the plaintiff’, and may probably be able to retain 
his credit so as to satisfy at least a part of the debt, although 
he might not be able to pay all ; and when, if the harsher pro- 
ceeding by ewrest had been adopted, he would have been 
instigated to give a preference to another creditor ; or his 


(o) Ante, 1S6, n. («). It was argued in 
that case, by the counsel for the defendant, 
that it was not the practice to allow any 
charge for the letter antecedent to the ac- 
tion, and the practice certainly was for- 
merly so, and CDiisequently only the most 
resj)ectable attornies write such prelimi- 
nary letter. The author was present on 
the trial of an action on an attorney’s 
bill before tijc then Chief Justice of 
Common I’lcas, Sir James Mansfield, and 
on a reference of several bills of costs 


being pressed, the plainliH', an attorney, 
refused to refer unless his cliarge of 3.s. 6(1. 
for a letter was previously agreed to be 
allowed, but which the defendant per- 
tinaciously refused, upon wWiich the Chief 
Justice facetiously declared that rather 
than the cause should not be referred he 
would himself pay tlic 3s, O/I., and which 
he instantly did, whereupon the parlies, 
ashamed of their ill-judged pertinacity, 
immediately referred the cause generally. 
(p) Hume V, Peploe, 8 East’s E. 188, 
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otlier creditors, taking alarm from the arrest, and still more from 
the defendant's inability to find bail, would also press him, and 
*occasion immediate general insolvency, when he might have 
stood his ground, at least for a time, and paid all, or at least the 
plaintiiF. These are prudential considerations that frequently, 
independently of moral feelings ought to influence in favour 
of the milder course. Besides, an arrest, unless in cases of 
grosH fraudy is frequently a harsh measure, inducing great 
family distress, sometimes even self-destruction; and the mea- 
sure too frequently proceeds from an uncharitable spirit of 
disappointment and unwarrantable revenge, by which no well 
regulated mind, certainly no gentlemany and indeed still more 
no ChristiaHy ought to be influenced. Sometimes, also, ar- 
rests are made upon too hasty a supposition of the state of 
accounts ; and as an affidavit of debt must be made before any 
arrest, and the party may, if it turn out to have been untrue, be 
indicted for perjnrijy or be sued for damages on account of a 
malicious arresly or at least may lose the costs of his action 
under the provision in the 43 Geo. 3, c. 40, the proceeding by 
arrest ought never to be adopted without great consideration 
and urgent occasion, and solely as an indispensable measure 
to prevent the loss of a debt, payment of which it is expected 
will be enforced by arrest, hut not otherwise. 

On the other hand, when a debtor has obtained credit by 
wilfullij misrepresenting his circumstances, or misrepresenting 
the object of his requiring credit, or he has been guilty of 
other gross fraud; or has become debtor in consequence of a 
indulgence of extravagance; or where it is certain that 
he is about to abscondy and evade payment, instead of endea- 
vouring to the best of his power to pay all, or at least a portion 
of his debts; or when it is expected that a perverse and obsti- 
nate debtor will defend any action merely for the sake of 
annoyance ; then, after a minute and careful examination of 
the amount, if it be quite clear that a certain debt, not reduced 
by set-ofi", can be safely sworn to, and afterwards proved by 
credible witnesses, then an affidavit of such debt and an arrest 
may he justifiable ; especially when it is expected that the de- 
fendant, rather than continue .in prison, or ask his friends to 
become bail, will pay the debt, or deposit the amount with «£10 
for costs; but even then the arrest should never be influenced 
by a desire of revenge or punishment, but purely in order to 
induce the deceptive debtor to give up the goods or property 
he has acquired, or to induce some of his companions to 
become sureties for and pay the debt. It can only be on 
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some ground of this nature that an arrest should be adopted, 
for certainly as regards expedition in a suit, bailable process 
may be more dilatory than serviceable. (</) At all events, 
every respectable attorney should, unless in such cases of 
fraud, rather dissuade his client against an arrest, than en- 
courage him to indulge a feeling of resentment or revenge so 
derogatory to the character of a good member of society, and 
even baneful to his own true happiness. 

There are also many preliminary considerations on the be- 
half of an expected defendant. The observations relative to a 
written retainer of a plaintiff’s attorney are here equally ap- 
plicable ; (r) and it may be of essential importance that very 
explicit instructions to defend should be obtained in the first 
instance, and an outline of such instructions has been given in 
a note, (s) The defendant’s attorney should apprize him, and 
even write down all essential directions, if an arrest be expected ; 
and in case only part of a money demand is admitted to be due, 
the attorney himself, or an experienced clerk, should make a 
legal tender, and actually prodiicq and count out the money, 
and offer to pay it without any ‘conditipn or qualification. (/) 
But if the claim is not for a debt, but for damages, then a 
tender could not be pleaded ;(/«) and then if the case be within 
the 3 & 4 W. 4, c. 42, s. 21, or the antecedent practice, allow- 
ing money to be paid into Court, a sufficient sum should be 
paid accordingly ; and even when a plea of tender would be 
admissible, if there should be any doubt about the sufficiency 
of the tender either in fact or law, or the x)roof of it, or whe- 
ther a prior or subsequent demand may not be replied with 
effect, then the safest course is to pay money into Court, and 
plead such payrncjit in the form prescribed by the general rule 
of Hil. T. 4 W. 4, s. 17. (a ) In general, when a considerable 
sum has been paid into Court, it induces a favourable pre- 
sumption on the part of the judge and jury afterwards trying 
the cause, that the defence is bond fide. 


(q) Sec further in chapter as to capias. 

(r) Ante, 114. 

(s) Ante, 121, 124. 

(0 See ante, vol, i, o06, 507, as to 
what is or not a legal tender } and as to 


llic necessity for actual production of tlic 
money. Finch v. Brook, 1 Hing. N. C. 257, 
iiJ58. 

(n) Harrell v. Dearie, 3 Dowl. 13. 

(x) See the rule post, and 2 Howl. 13. 
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CHAPTER V. 

OF MESNE PROCESS, AND PROCEEDINGS THEREON IN GENERAL. 
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nerul 140 
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On wiiat princij)lcs to l>e 
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note 150 
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and proceedings thereon • 
i. Of the writ of Summons in 
particular, and incident 
proceedings thereon, and 
appearance thereto by de- 
iendunt and pluintiH’, post, 

Chap, yj 

'i. Of the writ of JJisiringus and 
j)rocec:dings thereon, post, 
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3. Of the writ of Capias and pro- 

ceedings thereon to ])cr- 
fccting bail above, post. 
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4. Of the Vi Y li {)( Detainer, post, 

Chap. IX 
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Chap. X 

6. Of i)rorecdings to OuLlawry, 

post, Chap. XI 

7. Of jnoceedings to save the 

Statute of Limitations, post, 
Chap. Xil 


SECT. I. — OF MESNE PROCESS AND PROCEEDINGS THEREON IN 
GENERAL. 

We are now to consider that part of the proceedings in per- 
sonal actions, usually termed incsnc process^ being the ivrit or 
proceeding in an action to summon or bring the defendant into 
Court, or compel him to appear or put in bail, and then to 
hear and answer the plaintifl”s claim. As most of the recent 
alterations in the practice of the superior Courts have been 
made with the view of improving such mesne f)rocesSi it is of 
very great importance to have a full and accurate knowledge of 
the subject, and it is therefore proposed in this chapter very 
minutely to examine the principles^ enactments, rules and deci’^ 
sions which aftect all or most of the Jive descriptions of 
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process^ now enjoined to be observed by the uniformity of pro- 
cess act, S W. 4, c. 39 ; and then in the subsequent chapters 
separaiehj to consider each of those five writs, and the parti- 
cular proceedings thereon, in practical detail. 

It is obviously a principle of natural justice, and it is con- 
sequently a maxim in our municipal law, that no one should be 
condemned unheard ; {a) and hence the necessity for process to 
be in general actually served on a defendant, thereby summon- 
ing or warning, or compelling him to appear in Court to hear the 
complaint against him. (a) And to such extent was this maxim 
carried in our ancient law, that a plaintiff could not declare or 
proceed in an action before the defendant had actually 
peared in Court to answer the plaintiff ; and even if he per- 
tenaciously neglected or refused to appear, the only course was 
to issue continued process, or to distrein upon his goods, in 
order thereby, as it was expected, to induce him to appear, or 
to outlaw him, by which he incurred a qualified forfeiture of 
his lands and goods, and all his civil rights as a subject were 
suspended. As an additional sthnulant the statute 9 & 10 W.3, 
c. 25, s. 33, subjected a defendant who diad been served with 
process to the forfeiture of £5, if he neglected to appear, 
and which may still be recovered summarily, and when the 
debt is small, might be a useful proceeding. At length the 
statute 12 G. 1, c. 29, s. 1, (explained and amended by 5G.2, 
c. 27,) upon an aflldavit of actual personal service of the writ 
upon the defendant, and that he had not appeared within 
eight days after the return day of the writ, authorized the 
plaintifl' in any Court of Record to enter an appearance for the 
defendant, called an appearance sec, statuti, (i. e. according to 
the authority of that statute) ; and thereupon to declare and 
proceed to judgment and execution, the same as if the defend- 
ant had himself appeared. The recent act 2 W. 4, c. 39, s. 3, 
extended the power of the plaintiff to enter an appearance for 
the defendant, pursuant to the prior statute, to certain pro- 
ceedings upon a writ of distringas, as will hereafter be ex- 
plained. But if the defendant were abroad, (6) or avoided the 

(а) Per Bay Icy, J. in Williams v. Lord Wagstnffe, 5 B. & C. 31^1^ yet it can only 

Bagot, 3 B. & C. 772, 78C ; D. Sc 11. be avoided on terms, viz. of appearing, or 
719, S.C. which students should read, as in case of a bailable claim perfecting 
shewing the practical application of that bail to a new action, 31 Eliz, c. 3, s. 3* 
maxim as it ntfects process. and jmt, Chap. Xi. on Outlawry ; so that 

(б) Although the outlawry of a person even outlawry in this respect illegal may 
who is abroad at the time of issuing the still enable a plaintiff to enforce an appear- 
cxigent may be avoided by him, Bryan v. ance or bail above. 
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OP MESNE PROCESS 

service of process, and bad no goods, (the distreining of which 
was considered nearly equivalent to actual service, because it 
was supposed the defendant would hear of that proceeding,) 
then the only course w^as, and still is, to proceed to out’- 
laivry; which we however have seen docs not enable the plain- 
tiff to proceed in his action^ or to ohi^m judgment therein^ but 
only causes a seizure of the lands, goods and property of the 
defendant, as forfeited to the King for the defendant’s con- 
tumacy and disrespect of his process; but the plaintiff may 
thereupon, by application to the Court of Exchequer, or by 
petition, when his claim exceeds c^*50, obtain satisfaction of his 
debt by sale of the defendant’s property seized under his out- 
lawry, unless previously the defendant appear to the action, 
and enable the plaintiff to try the merits. 

Such being the general principle and rule of law, it has 
therefore been holden, that a custom or practice in an inferior 
Courts not sanctioned by statute^ to proceed to final judg- 
ment, upon hasty and unreasonable or unjust proceedings, 
although the defendant has not appeared in the suit, is illegal 
and void, (r) And in the foreign islands or other dominions, 
a judgment against dn absent defendant would be illegal, un- 
less under particular circumstances ; as where the defendant 
has actually been within the jurisdiction, and has then left the 
same without paying his debts there, especially when there is 
a public ofliccr there particularly authorized to take care of 
the interests of absent persons, (rf) 

From these authorities and the best consideration, it is ob- 
vious that the main ingredients in all just process are, that 
it should by its terms explicitly inform the defendant when 
and in whal Court or office he should enter his appearance or 


(v') Wilimm v. Ijord Bagoty in exxov, 
a n. 5c C. 772 ; 5 T). & II. 719. Sucli as 
II custom to declare against a defendant 
before any entry of appearance by liiin, 
or some person for liim, is bad inlaw; 
and it .seems that a ciLstom to issue a suiii- 
nions and altacliment at tlic same time is 
also bad, 

(d) Buchanan v. Ilucker, 9 East, 192 ; 
1 Stark. Hep. 52.5 ; 4 Bing, f>8(5 ; Ba<fnct 
V, Macarthif, 2*l5arn. & Adol. 9.51. T here 
are however some exceptions, as is tliat 
of the custom of London in the Mayor’s 
Court to attacli the goods of an absent 
party, or even a debt due to him in the 
liamis of a tliird person wilbin the juris- 
diction, called the garnishee ; and unless 
bail be put in, and the suit defended 


within a year, the debt is thereby reco- 
vered against the garnishee, sec turhilCs 
casty 1 Saund. Hep. 67. But, it will bo 
observed, that such attachment is in the 
nature of a distringas on goods, of which 
it is supposed that the debtor will hear 
within a year, and thereupon appear in 
the action. The proceedings also by two 
seirc facias to revive a judgment, or to 
enforce a recognizance of bail, and neither 
of w hich are even attempted to be served, 
constitute exceptions, but the latter pro- 
ceeds on the doctrine that the party or 
bail ought to search. Sec Smith v. Crane, 
0 Moore, 8 ; 3 Tyr. Hep. .380. But see 
observations of Tindal,C,J. in 7 Bing. 
109; 0 Bing. 284. 
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put in bail ; secondly ^ that it should be Served upon him insuffi- 
cient to enable him, without inconvenient hurry, so to appear, 

or, according to modern practice, time to apply to an attorney in 
his neighbourhood, and direct him to instruct his agent in Lon- 
don to enter his appearance or put in bail in the proper office ; 
and thirdly^ in cases where the law permits a defendant imme- 
diately to pay a debt or adjust a claim without incurring any 
further expense, and, as it were, meet his adversary by the 
way,’* it is reasonable and proper that information of the na- 
ture and extent of the claim which may be thus settled in the 
first instance, should be afibrded by the first process. But as 
most defendants, when served with process, pretty well recol- 
lect that they owe the plaintiff a debt, or have committed a par- 
ticular injury, and if they have forgotteir the amount or nature 
of the claim, may readily apply and ascertain the same, and 
which the plaintiff would be ready, if not anxious, to re- 
ceive, it seems to be scarcely necessary to require any great 
particularity in the writ as to the nature of the debt or claim ; 
and as respects other demands, it will suffice for the defendant 
to ascertain the same from the dechraiion when delivered, or 
the auxiliary particulars of demand, which may be obtained even 
before appearance or bail above. There was therefore much 
good sense in the former practice of the Court of Exchequer 
in regard to particulars of demand, which that Court refused 
to compel the plaintiff to deliver, unless the defendant would 
swear that he had not received any account of the nature or 
particulars of the plaintiff’s claim, and could not safely pro- 
ceed to trial without such delivery. (<?) On the like principle 
it may be questionable whether so much particularity in the 
writ itself and its indorsements, as has been required by the 
modern enactments, is in justice essential? At least it is to be 
regretted that the infinite variety of requisites, accompanied 
with the right of the defendant to take advantage of any omis- 
sion or mistake, however trifling, and which is not allowed to be 
amended, operate too much in delay and obstruction of justice. 

As regards the time of serving the process, or the time to 
be afterwards allowed for appearance or putting in bail above, 
it will be found that according to ancient and long established 
practice, before the recent alterations, there was *a general 
principle, that a person residing at a considerable distance 
from the metropolis should be allowed more time for perform- 


CHAP. V. 


Time of service. 


(c) Pax’s Prac.; Chit, Summary, Prac. 114. 
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ing the act than a person within or very near to the metropolis, 
and it was considered important to fix the distance so as 
to depend on, whether the arrest was in London or Middle- 
sex, when four days after the return day were allowed for 
putting in bail, or was in Surrey or any more distant county, 
when six days were allowed ;(/) but now there is no dis- 
tinction as regards process between an arrest on process in 
London or Yorkshire or Cornwall, and in each case without 
distinction the defendant must appear or put in bail above in 
eigJit days after the day of the service or arrest, inclusive of 
that day. Perhaps, now that the facilities of intercourse 
between the metropolis and the remotest parts of the country 
have become so established, there may be less reason than 
heretofore for continuing the distinction between distances, 
which certainly occasionally were the subjects of disputed dis- 
cussion. 

With respect to the mode of service, there is an obvious 
analogy between mesne process in an action, and process in 
other cases ; and some prhiciplcs may be extracted from the 
decisions respecting the service of a summons to answer an in- 
formation before a justice of the peace, and of the proof 
thereof, before the justice can proceed to convict, viz. that in 
general, and unless otherwise directed, there must be personal 
service, (g) or evidence that the summons actually came to the 
party’s possession a reasonable thne before that appointed for 
the hearing, so as to enable him without omissis omnibus aliis 
negotiis to appear, or the justice should not proceed, but 
issue a fresh summons. (A) For many purposes the leaving 
a written notice, as a notice to quit, in the actual possession of 
tlie wife or servant of a party at his residence, affords a rea- 
sonable inference that he actually received the same; (i) and in 
an action of ejectment the service of the declaration, (then in 
effect the first process,) upon the wife of the tenant in posses- 
sion at his residence, suffices; but in all other cases of process 
the law, perhaps wisely, requires actual notice of process to the 
defendant himself; because such very important interests may 
be prejudiced by litigation, that it should not be left to mere 
presumption or inference that a party to be affected by it has 


(/) Rule M. 8 Anne, reg. 1, K. R. ; m\m, 8 D. & R. 344 ; Hex v, 6 D. 
Titld, ^248. & R. 84. 

(g) Per Parker, C, J. in Idex v. Simpson, (h) Id. ibid, ; ante, vol. ii. 177. 

10 Mod. 345 ; Hex v. Dyer, 1 Salk. 181 ; (i) Doe d. JNeville v. Dunbar, 1 Moo. 

Hex V. Chandler, id, ^268; Hex v. Cam- £c M. 10 3 ante, vol.i. 483. 
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knowledge of ‘the pi’o<)eediDg, but It should he positively and 
aflSmatively established before My further proceeding in a suit 
be permitted. Tflfe seiaura'^hf the defendant’s goods upon a 
dktri^gaf and the sale of them, unless he appear, has however 
been, and still is, considered a rCasonablf proceeding, dnd an 
effbctual mode of inducing the party to pay due respect to 
the process, rather than have his gdods detained, and still less 
sold. 

The most ancient proceeding to summon or bring a defend- 
ant into Court, was an original writ^ adapted to the nature of 
the plaintiff’s cause of action, and issued out of the Couit of 
Chancery, and returnable either in the Court of King’s Bench 
or Common Pleas, (but in no case in the Court of Exchequer, {1) 
which originally was merely a Couit of Revenue). (w) The 
Court of King’s Bench or Common Pleas, into which the oii- 
ginal writ was so returnable, thereupon issued a capias or 
summons, depending on the form q£ the original writ. The 
numerous foims of such original flfits, adapted to the usual 
circumstances of contracts and wrongs, then comparatively 
few, will be found in the ancient collection called Registrum 
Brevium. Each of the superior Courts also, by a paiticular 
process of its own, held cognizance over causes of action by 
and against the officers and attornies of that particular Court ; 
and the Court of Exchequer had actual and constitutional 
jurisdiction over debts and causes of action when due to an 
actual debtor of the king, wlio by the detention pf the debt, or 
in consequence of the injury, was in fact, or supposed to be 
less able {quo minus) to pay the debt due to the king. Tlie 
Court of King’s Bench also, as an incident of its criminal juris- 
diction, had not only cognizance over civil claims when duo 
from or to an officer of their Court, and issued a peculiar pro- 
cess for the recovery thereof, but also over all civil matters 
when the defendant was in the actual custody of the marshal 
for a trespass committed in the cqpnty wheie the Couit sat. 
The Common Pleas also had an incidental jurisdiction of the 


(fc) See the clear account of thefoimcr 
writs in Mr. Tidd*s Addendd to the 9th 
cd. of his Practice Supplement of a.d. 
183^, page 1 ^ Students should also 
read the Appendix to Sellon’s Practice, 
for a succinct account of the usurped )ui is- 
diction of the superior Courts, and Oil- 
bcrt*8 Prac, C, P. 


(/) See 1 Price’s Rep. "00^, 1 T^rw. 
Rtp. 209, iniiott, ds to no writ 

hd\ing b<tn rdurnabk in the touil of 
Lxchiqtii 1 , 1 1 ( 1 ( 1 , >{> a/itc, \ol ii >91. 

(m) And c onscqiicnti) thcic could be 
1 o outlawry iii ih it Com t until the 2 W. 4, 
c. 39, “.5, 1 1 Id’s bupp 100. 
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same nature. For a time each Court correctly confined itself 
to its appropriate though limited jurisdiction; but as we are 
historically informed, each of the three superior Courts soon 
lost sight of the true limits of its jurisdiction, and unworthily 
descended to fictions and subtle contrivances to acquire co- 
extensive jurisdiction over all debts and claims of a civil nature, 
and the ancient distinct jurisdiction of the three Courts was 
entirely forgotten; and the legislature have by several acts of 
the present reign, ami by his majesty’s warrant throwing open 
the Court of Common Pleas, not only sanctioned those illegal 
accessions of jurisdiction, but have even introduced regula- 
tions calculated to render the three Courts co-extensive in 
jurisdiction over most privaie i)erson(tl civil actions. (n) The 
numerous writs in force before, and abolished by the uniformity 
of process act, 2 W. 4, c. 39, were the offsprings of such 
degrading contrivances ; viz. in the King's Bench^ the bill of 
Middlesex, and latitat with or witliout an ac etiam, with the 
alias capias, pluries capias, ami testatum capias, into another 
county ; attachments of p\'vileges at the suit of an officer or 
attorney of the Court; bills against members of parliament, 
&c. &c. In the Common Pleas, the capias ad respondendum, 
and capias quare clausum fregit ; attachment of privilege, &c. 
&c. In the Exchequer, the writ of quo minus, for a mere pre- 
tended debtor to the king, (but who in fact was not so) ; the 
subpoena ad respondendum, venire, distringas, &c. ; with in 
each Court almost innumerable other varying proceedings. 
The ancient original writs fell into disuse excepting when it 
was essential to proceed to outlawry, and which was the only 
form of process (excepting in the solitary instance of an action 
on a recognizance of hail) where the body of the writ disclosed 
the subject-matter of the debt or claim, though by the singular 
and uncouth contrivance of an ac eliam clause at the foot of 
bailable process, the defendant was informed in bailable actions 
of the form of action intended to be declared upon, though 
not of the precise nature tlie debt or claim. 

The several processes, excepting when foiimled on an origi- 
nal writ, were moreover not absolutely considered the com- 
mencement of the action, hut might at the option of a plaintiff 
be so treated or used merely to bring the defendant into Court, 
and then to answer some complaint thereafter to be made; and 
hence they might be issued, and the defendant even arrested 
before the cause of action was conijilete, or even had its incep- 


(rt) Ante, vol. ii. 304 to 3J2, 
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tion,(o) though the Court would sotnetimes exercise a just 
control in that case over the vexatious costs thus prematurely 
incurred. (/;) But since the uniformity of process act, 2 W. 4, 
c. 89, process is in all cases and to all intents considered the 
commencement of the action, and ho cause of action or set-ofF 
subsequently accrued due cart be given in evidence. (r/) More- 
over, when the defendant or several defendants had appeared, 
he or they might be declared against either separately or 
jointly, at the option of the plaintiff, and in any form of action. 
Tlie writ also, excepting when by original, contained no state- 
ment of the residence or other description of the defendant, 
and hence it sometimes occurred that when there were several 
persons of the same name, the wrong person was served or 
arrested ; and as the wu’it, even in an action of debt, contained 
no statement of the amount of the sum claimed, or the amount 
of the costs, the defendant did not know what sum would 
satisfy the plaintiff. As writs might also be returnable on the 
very day they irere issued, and thejdaintifF might even declare 
on the same day,(;') the defendant for want of the allowance 
of some time in order to consult hi^ attori\,ey, or obtain money 
to satisfy the debt, was immediately involved in so rapidly an 
increasing expense, that it frequently occurred that before the 
defendant could obtain an order to stay proceedings on just 
terms, the costs even exceeded the debt ; wdiilst from the infi- 
nite variety in the process and proceeding founded on the 
same, and issued from or transacted in different public offices 
by different officers, whose practice in some small respect 
differed, and who required different fees, and such writs and 
proceedings had different teste and return days, in which great 
accuracy was required, the plaintiff' ’s attorney w^as frequently 
in error, of which the defendant, through his attorney, took 
vexatious advantage ; and if, after great delay, he remained able 
to pay the debt, he w^as not in general liable to pay interest, or 
more than taxed costs, being sometimes less than those in- 
curred by the plaintiff 

It must be admitted that these and some other incoveni- 
ences have certainly been in a great measure removed by the 
uniformity of process act, 2 W. 4, c. 39, and some other en- 
actments and rules thereon; but it has been urged that other 


(o) Bestv, 7 "t. Tl. 4 ; Swun- v, Muller ^ iil’crm R. 624. 

cott V. Wesigarth, 4 East, 75; Davis v ( />) Kerr v, Dick, 2 (Unity’s Rep. 11 , 

Oiien, 1 Hos. & Pwl, .S 4 .‘> ; Pineto v, ( 7 ) Tlwtnpsou v. Dicas, 3 'I'yrw. lU‘p, 

Wri^hl, 3 lios, &£ Pul, 2^5. But tlie 87a, and po-/, 159. 

causf (if action inu^t have arisen in the (r) O.iUide v. Davidson, 4 Terra Rep. 
term when the writ was returnable, Smith 6 K). 
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inconveniences have been introduced by requiring too many 
^ technical and really nnimportant points to be attended to in 
framing and serving process, and in giving to them the same 
importance as if the merits were affected, and by not permiUing 
amendments, but compelling the plaintiff to begin de nov<y, 
although perhaps the defendant cannot afterguards be arrested 
or served with the fresh process in a new action. 

The uniformity of process act, 2 W. 4, c. 39, s. 1, after re^ 
citing that the p^^ocess for the commencement of personal ac- 
tions in tlic superior C'oiirts of law at Westminster, then was, 
by Q'eason of Us great variety and multiplicity, inconve* 
nient in practice, virtually abolished the same by substituting 
Jive oihes' writs, one of which must be adopted, {s) and by en- 
acting, in the 21st section, that those writs shall be the only 
writs Jor the commencement of personal actions in the superior 
Courts therein named, in the cases to which such writs are 
appUcahle, after the 1st November, 183.2, Of these writs, or 
modes of proceeding, it |s to be observed, t||^at only four are 
primary or to be issued in ^Vie first instance, and the other new 
ivrit is secondary or issiied’aftev a former writ, and in order the 
better to enforce an appearance or bail above. Thus, the ordi- 
nary writ of summons may be issued against every description of 
persons, and in every case when the defendant cannot legally be, 
or is not intended to be arrested. The ivrits of capias and of 
detainer are only to be issued when a single defendant, or at least 
one of several defendants is to be arrested, or being already in 
the prison of one of the Court.s, is to be there detained. And the 
writ of summons against a member of parliament, though one of 
tlie primary writs, is only issued when such privileged person is a 
trader, ami it is proposed to issue a fiat in'bankruptcy against 
him if lie do not appear in due time. The writ of distringas 
is always preceded by a writ of summons, and is issued only in 
default of the defendant’s appearance to such first writ, and 
is tlierefore termed secondary!^ 'process. The proceedings to 
onllawnj by writs of exigent and proclamation, must also 
always be preceded by a writ of summons or capias, and 
arc therefore also termed secondary. So all alias and pluries 
writs, wlfcthev of summons, distringas or capias, being in con- 
tinuation of the first, are secondary. (<) 


(») The clear cminieratioii by Mr, cUal, See Mr. Tidd’s Observations on 
'J'icld of the mullifarious processes ante- the Uniformity of Process Act, a. n, 1832, 
(’('diMit to the uniforiDity of process act, page 1, 2. 

2 VY. 4, c. oib" cerlainfy justifies tljis re- {t) Tidd, 63 j Price, Gen. Pr, 11. 
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It seems to have been the intention of the legislature, by CUAP. v. 
this act, not only to reduce the number and variety of the writs ^ 
then in force, but also to require more explicit information to be in Geneiu^ 
given by such new process and memoranda, warnings and in- Oiyioi of tiie 
dorsements, and probably thereby to enable a defendant him- I,Xni mme** 
self, by the information given by the process, to act in all re- 

jiiation to tic- 

V (u) Tt is true tliat each requisite might with great care be strictly and accurately fenuants ; but 
observed witliout the exercise of any extraordinary intelligence on the part of Ihc legal certain incou- 
practitioner; but experience has evinced that it is frequently otherwise, and as the venunccs in- 
dcliiy and expense occasioned by these really unimportant irregularities principally troduccd. (u^ 
injures the clienty who is nut to blame, lie and the public will naturally complain that Oiijeclions 
effect should be allowed to such trijihig ohjectiou$y delaying, if. not actually defeating, suggested to 
the remedy, and it must he painful to counsel to be com[)eiled, by what is considered t'ni\ct.nieut, 
professional duty, to obey bis disgraceful instruction to move to set aside proci^ss for a t) W. 4 c. ->9» 
just debt, merely because in the copy of process a single letter has been omitted as / in fules 
Middlesex, in the name of the county, to the sheriff of which the writ itself was di- thereon, 
reeled, although not in a part of the writ which affects to offer any information to tlie. 
defendant, or merely because the form of action has been described “ action on the c./se 
upon promises,*’ instead of “action on promises,”* especially as a defendant, immediately 
he has been served with any process not stating any form of action, may immediately 
and before his appearance, obtain explicit particulars of the ]>!irnitift’s demand by 
summons and order of a judge, t It is submitted that there is an impi rative call 
for legislative amelioration of the newly invented practice, which, by the uniformity of 
process act, has subjected the administration p^ustice to many ol)jections. Ifihc 
object of the legislature really was by every wrilUvith its mcmornncla, warnings, and 
indorsements, to give to every defendant such .iXplicit information of the cause of 
action as a bill in Chancery, setting forth the detail of the cynnpluint, and sucli practi- 
cal directions what he has to perform and how, that he might himself take all i’eK<i:isite 
mcasure.s without consulting an attorney, then the enactments, even with the rules 
thereon, fall very sliort of affording all such requisite information. Thus there is j;o in- 
timation to the defendant by a baiiablc capias of bis right to insist on being taken fur 
the first twenty-four hours after his arrest to a third person’s house in the county, and 
within throe miles, not being a gaol or lock-up bouse, and that the oOicer refusing torli ils 
50/. ; t nor is there any direction on serviceable process at what particular oltice of tho 
proper Court, or how the defendant shall enter his appearance; and when a defeiulant 
appears in person there is no requisition that the appearance .shall state liis residence, 
or wliere the plaintiff may serve him with a declaration or other proceeding, and iu 
many other respects full information, c.sscntlal to enable a defendant to act for himself, 
is withheld, or at least not afforded by the ^ W. 4, c. 39, or the rules thereon ; nor is 
there in a writ of summons any notification to the defendant that if he should avoid the 
process and not appear, a distringas will issue against his goods. J 

If on the other hand it is to be supposed that the defendant, when served or ar- 
rested, will consult an attorney what he is to do, or ratlier employ him to transact all 
measures for him as is the constant practice, then there is no occasion for .sucli great 
particularity in the writ and indorsements, because that attorney must or ought to he 
able readily to afford all requisite information upon the most cursory examination of 
the most general writ, merely requiring the defendant to enter his appearance, or put 
in bail in the proper Court; at least there seems to be no nece.ssily fur visiting u 
plaintiff' with so many serious comsequcncolffor his attorney’s deviating from the pre- 
scribed forms, and unless a party, in support of his application to set aside the proceed- 
ing on account of a deviation from a prescribed form, will swear and suthfp the Court 
that he hixs really been misled and prejudiced , there is no reason why the proceeding 
should be set aside, and if it be essential for the sake of uniformity that the prescribed 
form should be strictly observed, that object miglit be attained by c;mpj)wciing tlic 
Court or a judge to subject the practitioner^o some discretionary pecuniary penalty, 
and in case of repetition he might be suspended either temporarily or absolutely from 
assuming to practise, and it seems a harsli rule that a suitor sliall have his«])roceediiigH 
set aside, and not even p(?rmitted to amend on payment of co-ts, 

* King V. Skeffingtorit 1 Dowl. 686; Trin. T. 2 G. 4, C. P. ; 8 iMoore, lUl. 

1 Crom. & M. 683 ; S, C. 1 Arch. K. B. 4 t 32 G. 2, c.28, s. 1 6c i;/ ; 1 Cromp, 
edit. 515 ; Davies ▼. Parker, 2 Dowl, 6c M, 365. 

539. ’ J Price’s Gen. Prac* 18, note 

t Chitty’s Rep. 724, 5, K. B. Rule 
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spects for himself independently of any attorney. No objec- 
tion could reasonably be urged to the requiring Such explicit 


SJ Wiix.4, c. 39. 

An Act for the Unifarmity of Proce&s in Penona I Actions in His Majesty^s Courts of 

Lam at Weslminstcr, 

Wheheas the process for the commencement of pcisonal actions in bis Majesty’s su- 
perior Courts of Law' at Westsrainsler is, by reason of its great variety and multiplicity, 
very inconvenient in practice ; for the remedy thereof he it enacted, that the process in 
all such actions commenced in either of the said Courts in cases where it is not in- 
tended to hold the defendant to special bail, or to proceed against a member of parlia- 
ment according to the provisions contained in the statute passed in the sixth year of 
the reign of his lute Majesty King George the Fourth, iniituled An Act in luumd the 
Laws relating to Bankrupts, shall, whether the action be brought by or against ariy 
person entitled to the privilege of peerage or of parliament, or of the C’ourt wherein 
such action shall be brought, or of any other Court, or to any other privilege, or by or 
against any other person, be according to the form contained in the schedule to this 
act annexed marked No. 1, and which process may issue from either of the said Courts, 
and shall be called a writ, of summons ; and in every such writ and copy thereof, the 
place and county of the ie.=;idence or supposed residence of the paity defendant, or 
wherein the defendant shall be or shall be suppo ed to be, shall be mentioned ; and 
such wrilsliall be issued by theoflicer of the said ('ourts respectively by whom process 
serviceable in the county therein mentioneil hath been heretofore issued from such 
(lourt;* and every such writ may be served in the manner heretofore used in the 
county therein mentioned, or within two hundred yaids of the border thereof, and not 
elsewhere, and the person serving tll„x^Mne shall and is hereby required to indorse on 
the writ the day of the month and w^rof the service thereof. 

II. And b(J it further enacted, uy:it the n.ode-of appearance to every such writ, or 
under the authority of lliir act, shall be by delivering a memorandum in writing ac- 
cording to the form contained in the said schedule, and marked No. 2, siicli memoran- 
dum to be delivered to such officer or person as the C’ourt oUt of which the process 
issued shall direct, and to be dated on the day of the delivery iliereof. 

III. And be it further enacted, that in case it shall be made appear by affidavit, to 
the satisfaction of the C’ourt out of which the process issued, or in vacation, of any 
judge of either of the said Courts, that any defendant has not been personally served 
■with any such writ of summons as herein before mentioned, and has not, according to 
the exigency thereof, appeared to the action, and cannot be compelled so to do without 
some more efficacious process, then and in any such case it shall be lawful for such 
Court or judge to order a wrk of distringns to be issued, directed t»» the sheriff of the 
county wherein the dwelling-house or place of abode of such (h.fcndant shall bo situate, 
or to the sheriff of any other county, or to any other officer to he named hy such C’ourt 
or judge, in order to compel the appearance of such defendant; which wiit of distrin- 
gas shall be in the form, and with the notice subscribed thereto, mentioned in the 
schedule to this act, marked No. 3 ; which writ of distringas and notice, or a copy 
thereof, shall be served on such defcudant, if he can be met wiih, or if not, shall l)e 
left at the place where such rlistringas shall be executed ; and a true copy of every 
such writ and notice shall be delivered together thorewitli to the sheriff or other officer 
to whom such writ shall be directed ; and every such writ shall be ma(h‘ returnable on 
some day in term, not being less than fifteen days after the teste thereof, and shall 
bear teste on the day of the issuing thereof, whether in term or in vacation; and if 
such writ of distringas shall be retui nerfH^non est inventus and nulla hona, and the 
party suing out such writ shall not intend to proceed to outlawry or waiver, according 
to the authority hereinafter given, and any defendant against whom such writ of dis- 
tringas issued shall not appear at or within eight days inclusive after the return 
thereof, and it shall be made appear by affidavit to the satisfaction of the Court out of 
which such writ of distringas issued, or i^ vacation, of any judge of either of the said 
Courts, that due and proper means were taken and used to serve and execute such writ 
of distringas, it shall be lawful for such Court or judge to authorize the paity suing put 
such writ to*enter an appearance for such defendant, and to proceed thereon to judg- 
ment and execution. 

IV. And be it further enacted, that in all such actions wherein it shall be intended 
to arrest and hold any person to special bail who may not be in the custody of the 


* Altered as to the officer to sign ail writs from King^s Bench by 3 6c 4 W. 4, c. 67, 
s. 1. 
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information in process i/ the statute had limited the conse* 
quences of accidental deviation* But unfortunately these new 


Marshal of the Marshalsoa of the Court of King’s Bench or of the Warden of the 
Fleet Prison, the process shall be by the writ of cupias according to the form contained 
in the said schedule and marked No. 4 ; and so many copies of such process, together 
with every meiuorandum or notice sub'>crihed ihereto, and all indor.seinents thereon, as 
there mav be persons interuied to be aiTcsted thereon or served therewith, shall be de- 
livered tlierewiih to the sheriffor other oHicer orperson to whom the same may be directed, 
or who may have the execution and return thereof, and who shall upon or forthwith 
after the execution of such process cause one such copy to be delivered to every person 
^,upon whom such process sliall be executed by him, whether by service or arrest, and 
snail indorse on such writ the true day of the execution theieof, whether by service or 
arrest ; and if any defendant be taken or charged in custody upon any such process, 
and imprisoned for want of sureties for his appearance thereto, the plaintiff" in such 
process may before the end of the next term after the detainer or arrest of such defend- 
ant declare against such defendant, and proceed thereon in the manner and according 
to the diiectioris contained in a certain act of parliament made in the fourth and filth 
years of the reign of King William and Queen Mary, intituled An Act for delharhg 
Drclaratiiws against Prisoners : Provided always, that it shall be lawful for the plain- 
tiff* or his attorney to order the shcrilf or other officer or person to whom such writ shall 
be diiected, to arrest one or more only of the defendants therein named, and to serve 
a copy thereof on one or more of the others, which order shall be duly obeyed by such 
slimiff or other officer or person ; and such service' shall be of the same force and ell'cct 
as the service of the writ of summons hereinbefore mentioned, and no other. 

V. And be it further enacted, that upon th :j^ 'urn of non est inventus as to any 
defendant against whom such writ of capias sh i ^ iiavc been issued, and also upon the 
return of non est inventus and nulla l>ona as to any defendant against whom such writ 
of distringas as herciubefore mentioned shall have issued, wjieiher such writ of capias 
or ctistiingas sliall have issued against such defendant only, or against such defendant 
and any other person or persons, it shall be lawful, until otherwise provided for, to 
proceed io outlaw or waive sucli defendant by writs of exigi J'acias and proclamution 
and otlierwise, in such and the same manner as may now be lawfully done upon the 
letuin of non est inventus to a pluries writ of capias ad respondendum issued after an 
original wuit : Provided always, that every such writ of exigent proclamation, and 
other writ subsecjueut to the writ of capias or distringas, shall be made leturnable on 
a flay certain in term ; and evejy such first writ of exigent and proclamation shall bear 
teste on the day of the return of the writ of capias or distiingas, whether such w:it be 
returned iu term or in vacation ; and every subsequent writ of exigent and proclama- 
tion shall bear teste on the day of the return of the next preceding writ; and no such 
writ of capias or distringas shall be sufficient for the purpose of outlawry or waiver if 
the sarn(‘. be returned within less than lifteen days after the delivery thereof to the sheriff 
or other officer to whom the same shall be directed. 

V-l. And be it further enacted, that after judgment given in any action commenced 
by writ of summons or capias under the authority of this act, proceedings to outlawry 
or waiver may be had and taken, and judgment of outlawry or waiver given in such 
manner and in such cases as may now be lawfully done after judgment iu an action 
commenced by original writ; Provided always, that every outlawry or waiver had 
under the authority of this act shall and may be vacated or set aside by writ of error or 
motion, in like manner as outlawry or waiver founded on an original may now be va- 
cated or set aside. 

VII. And be it further enacted, that for the purpose of proceeding to outlawry and 

waiver upon such wiits of capias or distringas returnable in the Court of Exchequer, it 
.shall and may be lawful for the Lord Chief Baron of the said Court, and he is hereby 
required, to appoint from lime to time a lit person, holding some other office in the said 
Court, to execute the duties of a filacer, exigenter, and clerk of the outlawries in the 
same Court. • 

VIII. And be it further enacted, that when it ‘shall be intended to detam in any 
such action any person being in the custody of the Marshal of the Marsh^ilsea of the 
Court of King’s Bench, or of the Warden of the Fleet Prison, the process of detainer 
shall be according to the form of the writ of detainer contained in the said schedule 
and marked No. 5 ; and a copy of sucli process, and of all indorsements thereon, shall 
be delivered together with such process to the said Marshal or Warden to whom the 
same shall be directed, and who shall forthwith serve sucii copy upon the defendant 
personally, or leave the same at bis room, lodging, or other place of abode ; and such 
process may issue from either of the said Courts, and the declaration thereupon shall 
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regulations have occasioned so great an increase of trifling 
motions and summons to set aside proceedings for really unim- 


and may allege the prisoner to be in the custody of the said Marshal or Warden, e» 
the fact may be, and the proceedings shall be as against prisoners in the custody of the 
sheriff, unless otherwise ordered by some rule to be made by the judges of the said 
Courts. “ . . 

IX. And be it furlber enacted, that in all such actions wherein it shall be intended to 
proceed against a membtr of parliament according to the provisions of the said statute 
made in the sixlli year of the reign of his late Majesty King George the Fourth, the 
process shall be according to the form contained in the said schedule marked No. 6, 
and wliich process and a copy thereof shall be in lieu of the summons, or original bill 
and summons and copy thereof, mentioned in the said statute. 

X. And be it fuitlier enacted, that no writ issued by authority of this act shall be in 
force for more than four calendar months from the day of the date thereof, including 
the day of such date, but every writ of summons and capias may be continued by alias 
and pluries, as tlic case may require, if any defendant therein named may not have 
been arrested thereon or served therewith : Provided always, that no first writ shall 
be available to prevent the operation of any statute whereby the lime for the com- 
meucernent of the action may Ire limited, unless the defendant shall be arrested thereon 
or served therewith, or proceedings to or toward outlawry shall be had thereupon, or 
unless such writ and every writ, (if any) issued in continuation of a preceding writ, 
shall he returned non est inventus and entered of record within one calendar month 
next after the expiration thereof, including the day of such expiration, and unless 
every writ issued in continuation of a preceding writ shall be issued w'ithiii one calen- 
dar luorrtli after the cx[)iralion of the preceding writ, and shall contain a memoran- 
dum indorsed thereon or subscribed thereto, specifying the day of the date of the first 
writ ; and return to he made in baili^* process by the sheriff or other officer to whom 
the writ shall he directed, or his sucAjssor in office, and in process not bailable by the 
plaintiiror his attorney suing out ilic^sainc, as the case may be. 

XL And whereas, according to the present practice, in certain cases no proceedings 
can be effectually had on any writ returnable within four days of the end of any term 
until the beginning of the ensuing term, whereby an unnecessary delay is sometimes 
created ; for remedy thereof be it enacted, that i\ any writ of summons, papias or de- 
tainer, issued by authority of this act, shall be served or executed on any day, whether 
in term or vacation, all necessary proceedings to judgment and execution may, except 
as hereinafter provided, be bad thereon, without delay, at the expiration of eight days 
from the service or execution thereof, on whatever day the last of such eight days may 
happen to fall, whether in term or vacation : Provided always, that if the last of such 
eight days shall in any case happen to fall on a Sunday, .('hristmas Day, or any day 
appointed for a public fast or thanksgiving, in either of such cases the following day 
shall be considered as the last of such eight days ; and if the last of such eight days 
shall happen to fall on any day between the Thursday before and tlie Wednesday after 
Easter Day, tlien and in every such case the Wednesday after Easter Day shall be 
considered as llie last of such eight days: Provided also, that if such writ shall be 
served or executed on any day between the 10th clay of August and the 24th day of 
October in any year, special bail may be put in by the defendant in bailable process, 
or appearance entered cither by the defendant or the plaintiff on process not bailable, 
at llic expiration of such eight days: Provided also, that no declaration, or pleading 
after declaration, shall be filed or delivered between the said 10th day of August and 
24 til day of October. 

XII. And be it further enacted, that every writ issued by authority of this act shall 

bear date on the day on which the same shall be issued, and shall be tested in the 
name of the Lord Chief Justice or Lord Chief Baron of the Court from which the 
same shall issue, or in case of a vacancy of such office, then in the name .of a senior 
puisne judge of the said Court, and shall be indorsed with the name and place of 
abode of the attorney actually suing out the same, and in case such attorney shall not 
be an atlornay of the Court in which thet.some is sued out, then also with the name 
and place of abode of the attorney of such Court in whose name such writ shall be 
taken out : but in case no attorney shall be employed for that purpose, then with a me- 
morandum eixpressing that the same has been sued out by the plaintiff in person, men- 
tioning the city, town or parish, and also the name of the liamlet, street, and number 
of the house of such plaintiff’s residence, if any such there be. , 

XIII. And be it further enacted, that every such writ of summons issued against 
a corporation aggregate may be served on the mayor or other head officer, or on the 
town clerk, clerk, treasurer, or secretary pf such corporation ; and every such writ is- 
sued against the inhabitants of a hundred or other like district may be served on thp 
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portant irregularities, so unworthy of a superior Court of Jus- 
tice, that it is to be feared that more inconvenience than benefit 


high constable thereof, or any one of the high constables thereof ; and every such writ 
issued against the inhabitants of any county of any city or town, or the inhabitants of 
any franchise, liberty, city, town, or place not being part of a hundred or other like 
district, on some peace officer thereof. 

XIV. And be it further enacted, that it shall and may be lawful to and for the 
judges of the said Courts, and th^ are required from time to time to make all such 
general rules and orders for the efi&ctual execution of this act, and of the intention and 
object hereof, and for fixing the costs to be allowed for and in respect of the matters 
herein contained, and the performance thereof, as in their judgment shall be deemed 
necessary or proper, and for that purpose to meet as soon as conveniently may be after 
the passing hereof. 

XV. And be it further enacted, that it shall be lawful in term time for the Court 
out of which any writ issued by authority of this act, or any writ of capias ad satis- 
faciendum, fieri facias, or elegit shall have issued, to make rules, and also for any 
judge of either of the said Courts in vacation to make orders for the return of any such 
writ ; and every such order shall be of the same force and effect as a rule of Court 
made for the like purpose : Provided always, that no attachment shall issue for disobe- 
dience thereof until the same shall have been made a rule of Court. 

XVI. And be it further enacted, that all such proceedings as are mentioned in any 
writ, notice or warning issued under this act, shall and may be had and taken in de- 
fault of a defendant’s appearance or putting in special bail, as the case may be. 

XVII. And be it further enheted, that every attorney whose name shall be indorsed 
on any writ issued by authority of this act, shall, on demand in writing made by or on 
behalf of any defendant, declaie forthwith whether such writ has been issued by 
him, or with his authority or privity j and if he sjfiall answer in the affirmative, then he 
shall also, in case the Court or any judge o\ Vie same or of any other Court shall so 
order and direct, declare in wilting, within a ^ime to be allowed by such Court or 
judge, the profession, occupation or quality, anti place of abode of the plaintiff, on 
pain of being guilty of a contempt of the Court from which such writ shall have appeared 
to have lieen issued ; and if such attorney shall declare that the writ was not issued by 
him, or with his authority or privity, the said Court or any judge of either of the said 
Courts shall and may, if it shall appear reasonable so to do, make an order for the im- 
mediate discharge of any defendant or defendants who may have been arrested on any 
such writ, on entering a common appearance. 

XV^ITf. ^nd be it further enacted, that it shall and may be lawful to and for the 
judges of each of the said Courts from time to time to make such rules and orders for 
the government and conduct of the ministers and officers of their respective Courts, in 
and relating to the distribution and performance of the duties and business to be done 
and performed in the execution of this act, as such judges may think fit and reason- 
able ; provided always, that no additional charge be thereby imposed on the suitors. 

XiX. Provided always and be it further enacted, that nothing in this act contained 
shall subject any person to arrest, outlawry or waiver, who by reason of any privilege, 
usage or otherwise, may now by law be exempt therefrom, or shall extend to any cause 
removed into either of the said Courts by writ of pone, certiorari, rccordari facias 
loquelam, habeas corpus, or otherwise. 

XX. And whereas there are in divers parts of England certain districts and places 
parcel of some one county, but wholly situate within and surrounded by some othpr 
county, which is productive of inconvenience and delay in the service and execution of 
the process of the said Courts ; for remedy thereof be it enacted, that every such dis- 
trict and place shall and may for the purpose of the service and execution of every 
Writ and process, whether mesne or judicial, issued out of either of the said (!!ourts, 
be deemed and taken to be part as well of the county wherein such district or place is 
so situate as aforesaid as of the county whereof the same is parcel ; and every such 
writ and process may be directed accordingly, and executed in either of such counties. 

XXI. And be it further enacted, that from the time when this act shall commence 
;iaiid take effect, the writs hereinbefore authorized shall be the only writ^ for the com- 
mencement of personal actions in any of the Courts aforesaid, in cases to which such 
writs are applicable ; and the costs to be allowcrl and charged for such writs shall be 
the same as for writs of latitat : Provided always, that nothing in this act contained 
shall abridge, alter or affect the franchises and jurisdictions of either of the counties 
palatine of Lancaster or Durham, or of any officer or minister thereof. 

XXn. And be it further enacted, that this act shall commence and take effect on 
the first day of Michaelmas term next after the passing thereof. 

XXIII. And be it further enacted, that this act may be amended, altered or !«• 
pealed during the present session of parliament. 
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has arisen from the requisition of so much particularity. And 
it would certainly be desirable if process were rendered more 

SCHEDULE to which this act refers. 

No. 1 . Writ of Summons. 

WiLUAM the Fourth, &c. 

To C. D. of, &ic. in the coUnty of , Greeting : 

We command you [or as before or often we have commanded you] that within eight 
days after the servu-c of this writ on y'Ou, inclusive of the day of such service, you do 
cause an appearance to be entered for you in our Court of , in an action on pro- 

mises [ar uH the cast may he] at the suit of A. B. And take notice, that in default of 
your so doing, the said A. B. may cause an eppearance to be entered for you, and 
proceed therein to judgment and execution. 

Witness at Westminster the day of . 

Memorandum to be subscribed on the Writ,^ 

N.B. — I’his writ to be served within four calendar months from the date thereof, 
including the day of such dale, and not afterwards. 

Indorsement to be made on the Writ before Service thereof. 

I’ins writ was issued by E. F. of , attorney for the said A. B. 

Or, 

This writ was issued in person by A. 1). who resides at [mention the city, town, 

or parish, and also the name of the hamlet, street, and number of the house oj the plaintiff’s 
residence, if any saeh.J 

Indorsement to be mnocyn the Writ after Serviee thereof. 

This writ was served by me X. Y. /n on the — • day of — — , 18 — . 

Y V 


No. 2. Forms of entering an Appearance, 

A., plaintiff against C. D./ The defendant C. D. appears in person, 

against C. D^’and another/ E. F. attorney for C. D. appears for him. 

or, i G. II. attorney for the plaintiff, appears for the defendant 

against C. D. and others, v C. D, according to the statute. 

Entered the day of , 18 — . 


No. 3. Writ of Distringas, 

WiLLiAM the Fourth, &c. 

To tlie slieriff of Greeting : 

We command you, that you omit not by reason of any liberty in your bailiwick, but 
that you entei the same, and distrain upon the goods and chattels of (J. D. for the 

sum of forty shillings, in order to compel bis appearance in our Court of to 

answer A. B. iu a plea of trespass on the case [or debt, or as the case may he]', and 
how you shall execute this our writ you mak,e known to us in our said Court on the 
day of now next ensuing. 

Witness at Westminster the day of in the — ^ year of our reign. * 


Notice to be subscribed to the foregoing TFriC 


In the Court of 


Mr. C. D. 


r A. B. plaintiff. 
Between ? and 

C C. D. defendant. 


Take notice that I have this day distrained upon your goods and chattels in the 
sum of forty shillings, in consequence of your not having appeared in the said Court to 
answer the said A. B, according to the exigency of a writ of summons bearing teste on 

the day of ; and that in default ot your appearance to the present writ 

within eight days inclusive after the return hereof, the said A. B. will cause an appear- 
ance to he entered for you, and proceed thereon to judgment and execution, or [// the 
defendunt he subject to outUiwry] will cause proceedings to be taken to outlaw you. 
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No. 4. Writ of Cap'm, 

William the Fourth, &c. 

To the Sheriff of , 

0 >‘, 

To the Constable of Dover Castle, 

or. 

To the Mayor and Bailiffs of Berwick-upon-Tweed, 
or, 

[//s the case my he,) Greeting : 

We command you, [or as before or often, we have commanded you,] that you omit 
not by reason of any liberty in your bailiwick, but that you enter the same, and take 
C. D. of — ~ if he shall be found in your bailiwick, and him safely keep until he 
shall have given you bail or made deposit with you according to the law in an action 
on promises _or of debt, ifcc.] at the suit of A. B., of until the said C. I), shall by other 
lawful means be discharged from your custody. And we further command you, that 
on execution hereof you do deliver a copy hereof to the said 1). And we hereby 
require the said ('. D. to take notice, that within eight days after exetmiinn hereof on 
him, inclusive of the day of such execution, he should cause special bail to be pul in 

for him in our ('ourt of to the said action, and that in default of his so doing, such 

proceedings may he had and taken ns arc mentioned in the warning hereunder written 
or indorsed Imieon. And vve do furtlier counnand you the said sheriff, that imme- 
diately after the execution hereof you do return this wiit to our said Court, together 
with the manner in which you shall have exec the same, and the day of the exe- 
cution luircof; or that if the same sitali remain •' executed, then that you do so return 
the same at the expiration of four calendar monU«8 from the date hereof, or sooner if 
you *5hall be thereunto required by order of the said Court dr by any judge thereof. 

W itness at Westminster tire day of , 

Memoranda to he subscribed to the Writ, 

N.B. — 1’his writ is to bo executed within four calendar months from the date 
thereof, including the day of such date, and not afterwards, 

A Warning to the Defendant. 

1. If a defendant, being in custody, shall be detained on this writ, or if a defendant, 
being arrested therctm, shall go to prison for want of bail, the plaintiff may declare 
against any sucii defendant before the end of the term next after such detainer or arrest, 
and proceed thereon to judgment and execution. 

2. If a defendant, being arrested on this writ, shall have made a deposit of money 

according to the statute 7 8 G. 4, c. 71, and shall omit to enter a common appear- 

ance to ihe action, the plaintiff’ will bo at liberty to enter a common appeaiance for the 
doffoduiit. and proceed thereon to judgment and execution. 

3. If a defendant, having given bail on the arrest, shall omit to put in special bail 
as rccpiiied, the plaintiff may proceed against the sheriff or on the bail-bond, 

4. If a defendant, having been served only with this writ, and not arrested thereon, 
shall not enter a common appearance within eight days after such service, the plaintiff 
may enter a common appearance for such defendant, and proceed thereon to judgment 
and execution. 

Indorsements to be made on the.Writ of’ Capias. 

Bail for £ — by affidavit. 

or, 

Bail for £ by order of [naming ihe Judge making the order), dated the 

— ^ day of—, • • 

This writ was issued by Bh F. of attorney for the plaintiff [or plaintiffs] within 

named. ^ 

Or, 

This writ was issued in person by the plainiiflT within named, who resides at 

[mcyttion the city, tnwn or parish, and also the name of the hamlet, street, and number ^ 
the house oj the pUintiJf ’ a residence, if any such there be.) 


THE UNIFORMITY OF PROCESS ACT, 2 W.4, C.39. 

simple than under the present regulation, or at least some limit 
were imposed to those vexatious proceedings. («) 


(n) Sec further objections, ante, 149, n. (n). 
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As the terms of the enactments in 2 W. 4, c., 39, and of the 
forms prescribed in the schedule, (t') and of the rules of Court 
made thereon in pursuance of sect. 14,(«f?) are subjects of such 
frequent reference, it is expedient to insert them in the sub- 
scribed notes, {w) 

The statutes 2 W. 4, c. 39, intituled An Act for Uniformity 
of Process in Personal Actions In his Majesty’s Courts of Law 
at Westminster,’’ passed ^3d May, 1832, and which com- 
menced in operation on the first day of the subsequeatj 
Michaelmas term, has totally changed as well the substance 
as the forms of antecedent mesne 'process in most personal 
actions, as well as many proceedings thereon, by expressly 
enacting that the writs thereinbefore authorized (and presently 
described) shall be the only writs for the commencement of 


No. 6. Writ of Detainer, 

Wii.i.TAM the Fourth, &c. 

To the Marshal of the Marshalsea of our Oittrt before us [or, To the Warden of our 
PriSon of the Fhjot.] 

We command you, that you detaijl C. D. if he shall be found in your custody 
at the delivery hereof to you, and Ivim safely keep, in an action on promises [or of 
debt, &c. as the case mai/ hey, at the suit of A. B., until he shall he lawfully discharged 
from your custody. And we do further command you, that on receipt hereof you do 
warn the said C. D. by serving a copy hereof on him, that within eight days after ser- 
vice of such copy, inclusive of the clay of such service, he do cause special bail to be 
put in for him in our Court of — — • to the said action ; and that in default of his 
so doing the said A. B. may declare against him before the end of the term next after 
his detainer, and proceed thereon to judgment and execution. And we do further 
command you the said [marshal or warden, as the case may 6c,] that immediately after 
the service hereof you do return this our writ, or a copy liereof, to our said Court, toge- 
ther with the day of the service hereof. 

Witness at Westminster the — day of . 

N.B.— T/ii# writ is to be indorsed in the same manner as the writ of capias, but not to 
contain the warning on that writ. 


No. 6. Writ of Summons to be served on a Member of Parliament in order to enforce the 
Provisions of' the Statute 6 G, 4, c, 16, s, 10. 

William the Fourth, &:c. 

To C. D. of, &c. Esquire, having privilege of parliament, Greeting : 

We command you, that within one calendar month next after personal service 

liereof on you, you do cause an appearance to be entered for you in our Court of 

ill an action [on promises, debt, &c. as the case may 6c,] at the suit of A. B. j and you 

are hereby informed that an affidavit of debt for the sum of Iiatli been filed in 

the proper office, according to the provisions of a certain act of parliament made and 
passed in the sixth year of the reign of his late Majesty King George the Fourth, 
intituled An Act to amend the Laws relating to Bankrupts,*’ and that unless you 
pay, secure or compound for the debt sought to be recovered in this action, or enter 
into such bond as by the said act is provided, and cause an appearautie to be entered 
for you within one calendar month next after such service hereof, you will be deemed 
to have committed an act of bankruptcy from the time of the service hereof. 

Witness — ^ at Westminster the day of . 

N,B. — This writ is to be served within four calendar months from the date therepf, 
including the day of such date, and not afterwards. 

Direction . — This summons is to be indorsed with the name cf the plaintiff or his attorney in 
like manner as the writ of capias. 


(v> Ante, ibO to 156. 


(w) Post, 160, note (m), 
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personal actions in any of the three superior Courts of Law at 
Westminster, in cases to whieh such writs are applicable '\x) 
Consequently it must be kept in view, first, that the act is 
confined to personal actions commenced in one of the superior 
Courts, and does not extend to process in real or mixed ac- 
tions, as dower, quare impedit, or ejectment :{y) secondly, that 
it does not affect actions removed from inferior Courts, such 
as replevin, usually commenced in and removed from the 
County Court by recordari facias loquelam into one of the 
; ^ Courts, ( 2 ) or removed by habeas corpus, &c. ;(a) and 
thirdly, that it ^oes not affect proceedings in scire facias, 
(though in some respects a personal action,) because, amongst 
other reasons, the forms prescribed by the act are not, in the 
language of the 21st section of the act, applicable to scire 
facias, (i) It will, therefore, still be necessary, as regards 
those proceedings, to refer to the previous forms, and observe 
the distinctions between terms and vacations and general re- 
turn days.(c*) But for most fj^^clical purposes the forms and 
proceedings directed by the above act to be adopted, with the 
rules thereon, must be imperatively observed, at the risk of 
a summons or motion to set the same aside for irregularity, and 
the necessity to begin de novo. And although some useful 
works on practice intimate that this would only be so when the 
deviation is and there are certainly some recent 

cases favouring that view, (e) yet we have seen that in some of 
the principal decisions on the act, the Courts have declared that 
they will treat all deviations as fatal, vfhethex material or not; 
for otherwise they would incessantly have to hear acute and 
refined distinctions between what irregularities are or not ma- 
terial, (/) and even in construing the word material, it will 
be found that a technical, not a natural view, is taken ; for 
who but a lawyer would consider that the omission of a letter, 
as Mid desex instead of Middlesex, or sheriff instead of she- 


CHAP.V, 
The « W. 4, 
Cfc 39, 

IM OEKERAt. 


(a) 2 W.1^ c, 39, s, 21 j but see rule 
M.T. 3W.4. 

(y) Tidd's Supp. 1833, p. 62, as to 
ejcciment^ so licld in Doc d. Ashman v, 
Roe, I 13iug. N. C. ^53 ; Doe d. Fry v, 
Jioe, 3 Moore & S. 870 j Doe d, Haines v. 
Roe, 2 Moore & S. 619. 

( 2 ) Tidd’s Supp. 1833, p.62. 

fa) And see sect. 19. 

(b) Tidd’s Supp. A.n. 1833, p. 63; 
Atherton, 4, 6 ; Wordsworth on Rules of 
Court, 8. u. (8), so ably composed as to 
render it desirable the author would ex- 
tend his labours. 

(r) See in general 3 Bla, Cora. Chap. 


XVIII. ; and seeTidd’s Supp. 1833, where 
see a perspicuous summary of the several 
processes antecedent to 2 W. 4, c. 39 ; and 
see Cora. Dig. tit. Process. So that prac- 
titioners have by the uniforaiity of pro- 
cess act, 2 W . 4, c. 39, to attain an accu- 
mulation, not an exchange, of technical 
knowledge. • 

(rf) Facock V. Mason, M. T. 1834, 
1 Bing. New Cases, 245 ; S. P. 9 Legal 
Observer, 109 ; Arch. Pr, by T. Chitty, 
4th ed. 112, 113, 318; 1 Arch.Pr. C,F. 
23. 

(e) See further post, 

(/) Ante, 71 ; and rule M. T. 3 W. 4. 
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OF MESNE PROCESS, 

riffs of London, in the copy of a capias delivered to a defend- 
ant who had been arrested upon the capias itself, should be 
deemed material^ all other memoranda, warnings, indorse- 
ments and information to the defendant in such copy being 
perfectly correct, (g*) In short, the few instances in which it 
will be presently seen the Courts have considered the devia- 
tions so trifling and immaterial as not to constitute a valid legal 
objection, have arisen from the natural dislike, and even dis- 
gust, which the judges must ever feel in giving effect to ob- 
jections utterly wide of the merits, but can never be relieA ^^ 
upon as forming a rule or exceptions on which any practitioner 
can safely rely in excuse for ignorance or blunder. 

Such uniformity of process act, 2 W.4, c. o9, s. 1, prescribes 
that one of the five different forms of process shall in such 
^ personal actions be adopted, and not the writs previously in 
use, viz , 1st, A writ of sz/mmo?is, to he personall?/ served in or- 
dinary cases upon one or private individuals, whether 

privileged or not, and corporations, or the inhabitants of a 
hundred or other district, and which may also be served upon 
a single defendant, "when he is in prison at the suit of a third 
person; /i^dly, A w^rit of distringas^ properly with the view of 
seizing the defendant’s goods to the value of dOi*., in case of 
inability to serve the writ of summons personallyy though 
sometimes as the preliminary of proceedings to outlawry; 
3dly, A writ of capias^ to arrest a party wdio is at large, 
or already in custody of a sheriff: 4thly, A writ of detainer 
against a person already in the prison of one of the Courts; 
and Sthly, A writ of summons^ to be served on a member of 
parliament, in order to enforce the provisions of the Bankrupt 
Act, 6 G. 4, c. 16, s. 10. The same statute also, in sections 
5, 6 and 10, contains enactments regulating the new proceed- 
ings to outlawry, and to save the statute of limitations. 

Before the uniformity of process act, all the numinous pro- 
cesses returnable in the different Courts of law at Westminster, 
were regulated by the 12 G. 1, c. 27; 5 G. 2, c. 27; and 21 
G. 2, c. 3; and 7 & 8 G. 4; c. 71, which required that the 
writ, process, declaration, and all other proceedings, should be 
in the English tongue, and written in tcords at length, in a com- 
mon legible liand and character, and which direction is still 
virtually in force, although all the antecedent forms of writs 

{g) Hodgnhisonv, Hodgkinson, 3 Me v. 6c. Man. 564 j !2Dowl.535: Nicolv,Bovn 
10 Eiiig. 339. ^ ' 
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have been abolished by the 2 W. 4, c. 89, and others substi- 
tuted. 
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Before the uniformity of process act, process not by original 
might issue before the cause of action was complete, it being vv. 4 , c. 39, 
considered as issued merely to bring the defendant into Court, suirred the 
and this as well in bailable as serviceable process ;(//) but now cumiufucomcnt 

, . , . 1 11 1 1 • of an action, 

the suing out the writ of summons, and all the other writs 
thereby prescribed, are to be considered as the commencement 
:of the action for all purposes, and cannot be issued before the 
cause of action is complete, (i) or the plaintiff would be non- 
suited or have a verdict against him ; and therefore in a late 
case it was held, since the passing of the act, that a writ of sum- 
mons is to be considered as tlie commencement of the action, and 
the declaration must correspond with the form of action speci- 
fied in the writ; and if the declaration is in a different form of 
action, it is irregular, and the Court will set it aside, leaving the 
plaintiff’ to declare on the writ, if he can do so, according to his 
cause of action, {j) On the other hand a defendant cannot 
avail himself of a ground of defiance, which clearly was not 
perfected until after the writ was issued. Ql) Formerly, on the 
trial of an action, it frequently became material to prove the 
time when the action was commenced, and if the first writ was 
not in Court nor any witness there to prove the time, injustice 
arose; but those inconveniences are now removed by the 2 W.4, 
c. 39, s. 12, requiring the exact day of issuing mesne process 
to be always inserted therein, and by the rule of Hilary term, 

4 W. 4, requiring the issue and record, and writ of trial to the 
sheriff’, also to state the teste of the first writ in those proceed- 
ings. 


It will be observed that the 14th section of 2 W. 4, c. 39, in The Rules op 
express terms requires tlie judges from time to time to make pursuance ^ 
such general rules and orders for the effectual execution o/’ of 

® ^ 2 W.4 c. 39. 

that act, and of the intention and object thereof, and for fixing ' * * 
the costs to be allow^ed for and in respect of the matters 
contained in the act and performance thereof, as in their judg- 
ment should be deemed necessary or proper. (/) And accord- 
ingly in Michaelmas term, 3 W. 4, 2d November, 1832, all 


(/i) Best V. Wilding, 7 Term Rep. 4; 
4 Ka.sl, 75 j 1 Bos. 6l i\ 343 ; 2 B. Ik i*. 
235 ; 2 Chilly’s 11. 11, 

(j) Alston V, Undcfhill, 1 Croinp. &C 
M. 492, 768 ; 3 Tyr. 427, 


0 ) Thompson v, iJicas, 1 Cromp, 8c 
AI. 768; 3 Tyr. 873. 

{k) iVorswick v. Beswick, 10 Bar, 8c 
Cres. 676. 

(/) Ante, 153, in note. 
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the judges, excepting Lord Denman, C. J., (who bad not then 
taken his seat,) promulgated several General Rules, .\im) and on 


(w) llcg. Gen, Michaelmas Term, 3 William IV, — 2nd November, 1BS2, 

Reg. I. 

1. It is ordered. That every writ of summons, capias, and detainer, shall contain the 
names of all the defendants [if more than one] in the action, and shall not contain the 
name or names of any defendant or defendants in more actions than one,* 

2. It is further ordered, That the following fees shall be taken ; — 

£. s, d. 

For signing all writs for compelling an appearance, whether of sum- 
mons, distringas, capias, or detainer, and whether the same shall he the 
first writ, or an alias or pliiries writ, and whether the same shall issue 
into the same county as the preceding writ, or into a different county. ,026 

For scaling the same 0 7” 

For entering an appearance for every defendant 0 10 

Unless an appearance sliall be entered fur more than one defendant l>y 
the same attorney, and in that case for every additional defendant .... 0 0 4 

3. It is further ordered, That the person serving a writ of summons shall, within 
three days at least after such service, indorse on such writ the day of the w'cek and 
month of such service, otherwise the plaintiff shall not be at liberty to enter an appear- 
ance for tlie defendant according to the statute, and every affidavit upon which such 
an appearance shall be entered shall mention the day on which such indorsement was 
made. 

4. It is further ordered, That the sheriff or other officer, or person to whom any 

writ of shall be directed, or who .shall hare the cjcccution and return thereof, 

shall within six days at the least after execution thereof, whether by service or arrest, 
indorse on such writ tlic true day of the execution thereof, and in default thereof shall 
he liable in a summary way to inalcc such compensation of any damage which may 
result from his neglect as the Court or a judge shall direct. 

6. It is further ordered, That the second rule of Hilary Term, 1832, shall be appli- 
cable to all writs of summons, distringas, capias, and detainer, issued under the 
authority of the said act, and to the copy of every such writ.t 

6. It is further ordered. That any alias or pturies writ of summons may, if the 
plaintiff shall think it desirable, be issued into another county, and any alias or pluries 
writ of capias may be directed to the sheriff of any other county, the plaintiff in such 
case, upon the alias or pluries writ of summons descriintig the defendant as late of the 
place of which he was described in the first writ of suvimons, ami upon the alias or 
pluries writ of capias, referring to the preceding writ or writs as directed to tlie sheriff 
to whom tlipy were in fact directed. 

7. It is further ordered, That the alias or pluries writ of summons into another 
county shall be in the following form 

■William the Fourth, &c. 

To C. D., of , in the county of — , late of , in the county of , 

[original county.] We command you as before [or often] wc have commanded 
you, &c. [as in the writ of summons No. 1 in the schedule of the said act.] 


• In consequence of the words in italic this rule has been construed not to preclude 
the plaintiff on serviceable process against several to declare only against one, pro- 
vided there be no further proceedings against the oihers, Evans v, WIiitthead,2 M & R. 
367 ; Bowles v. Biiton, 2 Cr. & J. 474 ; Arch, by T. (3iitly, 220, 222. 

t This refers to the following rule. “ And it is further ordered, That upon every 
bailable writ and warrant, and upon the copp of any process served for the payment of 
any debt, the amount of i\ie debt shall be stated, and the amount of what the plaintiff ^s 
attorney claims for the costs of such writ o\* process, arrest, or copy and service and 
attendance to receive debt and costs, and that upon payment thereof within four 
days, to the plaintiff or his attorney, further proceedings will be stayed. But the de- 
fendant shalb be at liberty, notwithstanding such payment, to have the costs taxed ; 
and if mure than one-sixlh shall be disallowed, the plaintiff’s attorney shall pay the 
costs of taxation.^’ 

The indorsement shall be written or printed in the following form : — 

“The plaintiff claims for debt, and for costs. And if the amount 

thereof be paid to the plaintiff or his attorney within Ibuj* days from the seruice 
hereof, further proceedings will be stayed.*' 


AND PROCEEDINGS THEREON IN GENERAL. 


IGl 


the following Hilary term another general rule, relating to the 
returning of process, was assented to by all the fifteen judges, 
and whicli will be stated near the conclusion of this chapter. (//) 
The principal and most extensive rule under this statute was 
the tenth rule of Michaelmas term, S W. 4, (o) which declares, 
that if the plaintiff* or his attorney shall omit to insert in or 
indorse on any writ or copy thereof, any of the matters re- 
quired by the said act to be by him inserted therein or in- 
dorsed thereon, such writ shall not on that account be held 
void^ but may be set aside as irregidar upon application to 
be made to the Court out of which the same sliall issue, or 
to judge!!'' The full operation of this rule will be hereafter 
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And that the alias and plurics will of capias shall be in the following foviu : — 

William the Fourth, &c. 

To the sheiiir of . 

We coniiiiand as heretofore we have commanded the sheriff of , that 

3 011 omit not, etc. [as in the writ of capias No. 4- in the 'oclicdulc of the said uct.J 

0 . It is further ordered, That In every writ of distringas issued under the authority 
of the said act, a non oniittns clause may he introduced by the plaintiff, without the 
payment of any additional fee on that account. 

9. It is furtlicr ordered, That whoa the attorney actually suing out anif writ^ shall 
Mie out the same as agent for an attorney in the country, thl name and place of uhode 
of much attorney in the country shall also he indorsed upon the said vmt, 

10 . It is furtlicr ordered, That if the or his attorney s/m// omit to insert in 

or indorse on any writ or cii])y thereof, any of the waiters required by the said act to he hy 
him inserted therein or indorsed tliercon, such writ or copy thereof sliall 7wt on that 
account he held voidt huL may be set aside as irregular upon application to be made to the 
Court out of which the same shall issue, or to judge. 

11 . 1 1 is furtlicr ordered, 'riiut upon all writs of ca/ims, where the defendant shall 
not he in actual custody, tlie plaintiff, at tlie expiration of eight days after the execution 
of the writ, inclusive of the day of such execution, shall be at. liberty to declare de 
bene esse in case sjiecial bail shall not liavc been perfected, and if there be several 
dcfeiidant.s, and one or more of them shall have been served only and nut arrested, 
and the defendant or defendants so served shall not have entered a common appear- 
unce, the plaintiff shall be at liberty to enter a cominon appearance for him or them, 
and dcchire against him or them in ciiief, and de hrnc esse against the defendant or 
defendants, who shall have been arrested and shall not have perfected special bail. 

12 . It is fuither ordered, That in case the time for pleading lo any declaration, or 
for answering any pleading, shall not have exjnred before the te.nlli day of August in 
ail}' year, the party called upon to plead, rcpl^s he. shall have the same number of 
days tor that purpose, after the twenty-fourth day of October, as if tlie dcciaratiou or 
preceding pleading had been delivered or tiled on the twenty-fourth day of October, 
but in such cases it shall not he necessary to have a second rule to plead, rejily, he, 

13. It is further ordered, 'I'iiat in case, a judge shidl hare made an order in racation 

for the return of any writ issued hy authority of the said act, or any writ of capias ad 
’satisfaciendum, fieri facias, or clegif, on any day in vacation, and such order shall 
hai'e been duly served, but obedience shall not have been paid tliereto, and the same 
shall have been made a rule of Court, in tlic. term then next fvillowing, it shall not be 
necessary to serve, such rule of ("ourt or ntake any fresh demand of jterfornimicc 
thereon, hut an attachment sliall issue forthwith for disobetUence of such order, 
whether the thing required by sucli order shall or shall not have been done in the 
meantime. * 

14. It is further ordered, That if any attorney shall, as required hy the said act, 
declai'e that any writ of summons, or writ of capias, upon which his name i.s indorsed, 
was not issued by him or witli liis autliority or jirivity, all proceedings upon the same 
shall be stayed until furtiier order. 


(n) Rule of Hilary term, 3 W. 4, (o) Sec the rule 10, supra, IGl, in note, 

A.i). 1833, post, 

VOL. III. 
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CHAP. V. fully considered; but it may be proper here to observe that 
have not by this rule increased the facility of trifling 
motions to set aside proceedings for irregularity ; but have 
rather limited and narrowed the consequences of nonobservance 
of the enactments, by declaring that tlie process shall not on 
that account be deemed twd, as perhaps might otherwise have 
been the construction. 

Tlio gpumtl The uniformity of process act, 2 W. 4, c. 39, and the rules 

thereon, (;;) it will be observed, contain enactments and regula- 
imd rules (iicrc- tions, many of which are in pari materia and of a general 
oniu. ^ * nature^ equalhj affecting all on many of the five forms of writs. 
nuts, ]>ro|>os<'fi therefore considered to be most expedient in this chapter 

to 1)0 Ci)nsi(l( rod •• /•iii 

in tiiisciinjitoi. to take a general and comparative view or all the principal 
requisites which more or less affect r///thc writs and proceedings 
thereon, examining in the natural order as they occur all the 
parts of each writ, wuth the memoranda and indorsements, and 
decisions thereon, and the consequences of deviation from the pre- 
.scribed forms ; and then after having thus disposed of the prin- 
cipal and most general rales in distinct paragraphs, we will 
separately consider the writs of summons, distringas, capias 
and detainer, process to outlawry, and process and entries to 
prevent a statute of limitations from becoming a bar. 


(), Examination 
ol’ l))c ynrls and 
fj^rncval rc- 
iiiiisitcs oi* all 
tli(’ fivr \v)ils 
under the nni- 
foniiiiy acl, 2 

W. i ,\\ :w. 


G. We arc now to consider the parts and general requisites 
of all the writs to be issued in pursuance of the uniformity of 
process act, 2 W. 4, c. »39, and of (he rules thereon ; and it is 
proposed to examine thcMii in the order in wliich they occur in 
each writ, and then the indorsement thereon, and under the fol- 
lowing heads. Forms of all the writs, as prescribed in the 
schedule, ( 5 ') may in general be obtained from any law stationer, 
ready printed with blank spaces, in which the name and resi- 
dence of the defendant, the name of the plaintiff, the form of 
action, teste, or date, and other varying facts, are to be in- 
serted in the attorney’s office. The principal writ is usually 
on parchment, and as many copies as there are defendants 
are to be made and -are usually on printed paper. The use 
of these’ printed forms tends to secure accuracy, at least in 
the printed parts. But when the names and residences of 


(p) See llie rules, ante. 160, 161, in note. 

(v) Commencing anfe, 154, and ending awfe, 156. 
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very mme rolls plaintiffs or defendants would occupy more room 
than is found in the common printed forms, then it is usual to 
frame the whole of the writ and copies in manuscript. 

ANALYTICAL TABLE OF THE PARTS OP THE SEVERAL WRITS AND 
PROCEEDINGS THEREON, CONSIDERED IN THIS CHAPTER. 


Fir&l^ Name of the king. 

Second^ Direction to the defendant. 

Third, Statement of chrhlian and sur- 
name of defendant or defendants. 

Consequences of mistakes. 

Tile like in continued process. 

Fourth, Statement of defendant’s resi- 
dence. 

Consequences of mistakes. 

The like in contitiued process. 

Fifth, Defendant’s addition of degree. 

Sixth, Character in which the defendant is 
sued, or plaintifl’ sues. 

Seventh, Names of all the defendants to 
he inserted, and no more. 

Eighth, Direction to sherifl’ or other olli- 
eer by whom distringas, capias, or de- 
tainer to be executed. 

Forms of directions to slierifls, &c. 

Ninth, Non-omittas clause in distringas 
or capias. 

Tiuih, Stulcmcnt of what defendant or 
sheriff is required to do. 

}'leventh, 'Finie in wliicli defondanl to ap- 
pear, Slc. and of return-days. 

Twelfth, Rcturnalile in what Court, 

rhivtcenth. Description of form of action. 

Fourteenth, Name of plaintiff and charac- 
ter in whicli he sues. 

Subsequent repetition of liis Christian 
and surname. 

Character in which plaintiff sues. 

Fifteenth, Notice to defendant of conse- 
quences of his non-compliance or not 
putting in bail above. 

Sixteenth, Teste in name of Chief Justice 
or Chief Huron. 

Seventeenth, Teste or date of day of is- 
suing writ. 

Is the commencement of action. 

FJghteenth, Memoranda, notice, and warn- 
ings at bottom of writ. 

Nmetcenth, Indorsements on writs. 

*1. Snm sworn to on bailable process. 

Directions not to arrest a par- 
ticular defendant. 

2. Name and place of abode of 
plaintiff’s attorney and agent. 

3. Of name and place of residence of 
plaintiff when suing in person. 

4. Of amount of debt and costs 
claimed. 

5. Of defendant’s abode, addition, 
or description on bailable process, 


wlietber or not necessary. 

6. Of day of serving writ or arresting 
defendant. 

Twentieth, Of concurrent writs into dif- 
ferent counties. 

Twenty-first, Of alias and plurios writs of 
summons and capias. 

twenty-second, Of supposed necessity for 
second affidavit of debt, &c. 

Twenty-third, Of the praecipe for every 
writ. 

Twenty fourth, Hy what otiicer writ to be 
signed. 

Twenty-fifth, Hy what officer writ to be 
sealed. 

Twenty-sixth, Practical proceedings on is- 
suing any writ. 

Twenty seventh, Consequences of non- 
observance (»f requisites in mesne pro- 
ce?,g, and copies thereof. 

Twenty-eighth, Of amending and r(%ealing 
before execution. 

Twenty-ninth, Amendments of writs and 
copies, when refused. 

No distinction between writ and 
copy. 

Thirtieth, Of motions and summons for 
irregularities. 

Thirty-first, Of preparing to serve or exe- 
cute writ. 

Thirty second. Of the execution of writs in 
general. 

1. Delivery to attorney or sheriff, or 
ofllcer, 

2. Attorney’s undertaking to afipcar. 

3. Duration of writs, 

4. Place where to be executed. 

5. Preparing to serve or execute. 

6. Mode of service or execution, and 
delivery of copy of writ. 

Thirty-third, Indorsement on writs of, 
time when executed. 

Thirty fourth, Affidavits of the execution 
of process. 

Thirty-fifth, Returns to process. 

1, Who to return same. 

2. How to enforce returns. 

, 3. Forms of returns. • 

Thirty-sixth, Summary of circumstances to 
be attended to by a defendant after 
execution of process in general. 

Thirty-seventh, His ascertaining the at- 
torney's authority to sue. 

M 2 
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OF MESNE PROCESS, 


CHAP. V. 
Requisites of 
We ITS. 


THE PARTS OF WRITS AND MEMORANDA CONSIDERED, 


ihTki Wflliam the Fourth, by the Grace of God, of the 

Untied Kingdom of Great Britain and Ireland King, De^ 
fender of the Faith, (r) To C. IX [or to the sheriff', 

The uniformity of process act, 2 W. 4, c. 39, by all the forms 
prescribed in tlie schedule, (r) requires every writ to commence 
with the name and style of the hitig for the time being, a form 
very anciently adopted, because the king was always considered 
the fountain, or less figuratively, the dispenser of justice, (s) 
and who by every process issuing from or returnable in his 
Courts commands justice to be rendered, and this formula is 
peculiarly well calculated to induce respect and observance. 
Uefore this act it was held that where a writ of capias ad satis- 
faciendum by mistake commenced in the name of the then 
recently deceased king, instead of bis then successor, but the 
sheriff had obeyed it by taking the defendant, the mistake did 
not constitute a mateTial Variance or any defence in an action 
against the sheriff' for the escape ; provided, as the fact was, 
that the writ was at its conclusion tested in the name of the then 
Chief J usticc. {t) W e slmll presently see the importance of the 
latter being accurately inserted at the conclusion of the writ, as 
expressly required by 2 W. 4, c. 39, s. 12. 


Secondly f Direc- 
tion to the de- 
feiulant or de- 
fendants, Uc, 


Secondly, 'To C. I), of , in the County of , greet- 
ing, iu) or “ To the Sheriff of , greeting.” A writ of sum- 

mons must be directed or addressed to the defendant, without 
the intervention of any public oliicer, and command him, with- 
in eight days after tim service of the writ, inclusive of the day 
of such service, to cause liis appearance to be entered in the 
named Court, and informs him of some of the consequences of 
his neglect, viz. that the plaintiff may cause an appearance 
to be entered for him and proceed thereon to judgment and 
execution. The other writs are addressed to the sheriff, or 
other proper officer, and command him, according to the dis- 
tinct object of each writ, either to distrain upon the goods of 
the defendant for forty shillings, or to talse and keep him, or if 
he be already in custody to detain him ; and hence these 
several'processes are, according to their principal •pw^oxt and 


(r) See the several forms, on(e, 151, (t) Etom v. I>rummnd, 4 Bine. 273 • 

155, 1 56, in the note. 12 Moore, 523, S. C. ” 

(s) 1 Bla. Com. 266 ; 3 Bla. Com. . (n) Ante, 154, in note, 

273} and sec forra.s, id* Appendix, 
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object, termed writs of summons^ or of distringas^ or of ca- 
pias, or detainer. A writ of summons is to be directed to the 
defendant by his Christian and surname, as may be collected 
from the initials C. D.in the prescribed form in schedule No. 1. 
It will be observed that all the forms arc printed in the singular 
number, and it follows that when there arc several parties, 
whether as plaintiffs or defendants, the form must vary ac- 
cordingly, but with the like precision as to every additional 
party ; but where the names of several defendants Kave been 
stated in the writ, the suSsequent word, you, is to be taken dis- 
tributively, and it is not necessary to say, “ you and each and 
every of you, &c.” («) The defendant is, by section 1, to be 
described at all events in a writ of simimons “ of the place of 
his residence or supposed residence or of the place and county 
where he is supposed to he; and if it be afterwards ascertained 
that he is to be found in another county and not within two 
hundred yards of the border of the former, then, before such 
writ has been served, it may be altered, and his description 
be made of the latter county ; but then, after such alteration, 
the writ must be re-sealed before it*can bcjserved, or it may 
be set aside for irregularity ; {v) or, as may be advisable, con- 
current and similar original writs of summons may be issued 
into \hc other county or counties, (x) 

Thirdly, The Christian and surname of the defendant or 
defendants. The forms prescribed in the schedule of ii W. 4, 
c. 39, whether addressed to the defendant or to a sheriff or 
other officer, alike require that the full and exact Christian and 
' surname oi the defendant be stated in every writ and also in 
every copy thereof, mfull; and it is only in cases provided for 
by 3 & 4 W. 4, c. 42, s. 12, and the 32d general rule of Ilil. 
Term, 2 W. 4, that any deviation is expressly allowed. That 
statute, in section 12, enacts that in all actions upon bills of 
exchange, promissory notes, and other written instruments, any 
of the parties to which are designated by the initial letter or 
letters, or some contraction of the Christian or first name or 
names, it shall be sufficient in every affidavit to hold {o bail, 
and in the process and declaration, to designate such persons 
by the same initial letter or letters, or contraction of the 
Christian or first name or names, instead of stating the Christian 
or first name or names in full ; and the 32d general rule of 
Hil. Term, 2 W. 4, orders that where the defendant is de- 

(«) Englcheart v. Eyre and another, 2 (.r) See jwst, as to concurrent writs. 

Dowl. j yost, 183. (y) See the law before 2 W. 4, c. 39, 

(y) Lizzers v. Sanson, 3 Moored Scott, Chilfy on Pleading, otli edit. 279 to 105. 
194 j 2 Dowl. 745, S. C. 


CHAP. V. 
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VVurrs. 


Thirdly, State- 
ment oi'christiaii 
and stirnaine of 
dclVndaitl or 
defendants, ami 
consequences of 
mistake. (]/) 
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CHAP. V. scribed in the process or affidavit to hold to bailiz) by initials 

HeQUISITES of, * . i -ini 

Whits. oy a Wrong naine^ or without a Christian name^ the detend- 
~ ant shall not be discharged out of custody or the bail-bond 
delivered up to be cancelled on motion for that purpose, if it 
shall appear to the Court that due diligence has been used to 
obtain knowledge of the proper name, («) and it is not essen- 
tial to perfect such due diligence to inquire of the defendant or 
his friends or at his house, especially if he be a foreigner, be- 
cause that inquiry might induce his avoidance of process; but 
it suffices to make the inquiry from other different people 
likely to know the full name, (a) It should seem, therefore, 
that after applying by letter or otherwise to an intended de- 
fendant, or in<|uiring of his neighbours, or even of other parties 
likely to give information, as in the case of a bill to the other 
parties to the same, for the particulars of his full Christian and 
surname, or any other unsuccessful inquiries of several persons 
likely to be able to give the requisite information, even his sur- 
name, with or without qny other description, might safely be 
used, at least in an affidavit to bold to bail and in a capias, (i) 


(:) It is supposed that from the terms 
of this rule it only applies to hailablc pro- 
cess, and not to a writ of summons^ sec 
1 ArchboltJ’s Pr. K. 15. note (r) ; and 
perhaps no rule was necessary os regarded 
.serviceable process, because the Court 
would not set it aside on account of a 
misnomer or iiiilialf or omission of Chris- 


tian name, id, dlli, ml quare, for the sla- 
tiite and the j)icscribed forms rerjuire the 
full name in general to be stated, artd the 
rule Mich. T. <ledarc8 rt»y omhsion 
to be an irregularity, 

(a) Rule Mil. f . 52 W. 4, c. jij ; see 
what is due diligence, Jlicbs v. Marrevo, 
S Tyr, 5216 i 1 Crump, Sc Mee. M, S.C. 


(/>) See lorm of affidavit to oppose a rule for setting aside proceedings, iw/Va, in 
note. This alters the practice stated in Tidd, 9tli edit. 148, 301, 448. JUc affidavit, 
to satisfy the Court that due diligence had been used to obtain the defendant’s proper 
name before issuing process in answer to any rule for setting the same aside, must of 
course fully state the facts; and according io Hicks v. Man’cco, 3 Tyr. 216, S. C, ; 
1 Cioinp. & JVlee. 84, it seems expedient to state tl>e names and address and answens 
of the several persons to whom application for information has been niade, and evspe- 
cially the reasons why infurmution could nut be ol^tained from the directory, public 
^l^ices. See. 'File following affidavit was made in a laic case : — 

Foim of affidii- “ A. 13., of, &c. inakcth oath and fiuith, that this action hath been commenced and 
vit to account is intended to be prosecuted against the said defendant on a bill of exchange accepted 

lor plamtitr s by Iiim by and in the initials of his Christian name, thus, [giving an exact copy of the 

suing defendant signature,] and that before the making of the affidavit of debt in this action, and also 

by initial or before the issuing of any writ thereon, this deponent, us well by letter as in person, 

wrong name. applied to .Ahe said defendant and rerju^sted him to state his full Christian and sur- 

name, and this deponent at the same time stated to the said defendant that he made 
such request on purpose and with the intent to state his name correctly in the affidavit 
and process about to be made and issued against him ; but the said defendant refused 
to give this deponent any information respecting the same, and said to tills deponent 
* I will be candid to this extent, I am lineally descended from Adam and was born since 
the tlood, the rest of my name and pedigree you may discover how you can,’ [or 'and 
the said defendant wholly omitted and refused to give this deponent any further or 
other answer to such application or request.'] And this deponent further saitb, that 
before issuing any process in this action he also made diligent inquiry as to tlie proper 
Christian and^ surname of the said defendant, as well of several inmates at house 
where the said defendant then resided, as also of several of the neighbours of the said 
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It seems proper in general to examine the directory, and accord- 
ing to circumstances to inquire for the full name at the post-office 
and of the collector of poor-rates and taxes^ and at public offices, 
if the intended defendant be connected with any, before mak- 
ing the affidavit to hold to bail, and in an affidavit to state 
the result in answer to any rule nisi for setting aside the pro- 
ceeding. (e) But the very terms of this rule of Hil. T. 2 W. 4> 
appear to imply that unless due diligence has been used to ob- 
tain knowledge of the proper name, and the defendant in 
bailable process has in the affidavit to hold to bail or process 
been described by initials or a wrong name, or without a Chris- 
tian name,, he might be discliargcd out of custody or the bail- 
bond delivered up to be cancelled on motion. 

When a person has signed or executed a bond or deed by a 
wrong name, the writ and declaration should be against him by 
that name, and it would not be correct to issue a writ or declare 
against him by his real name, with an averment that he exe- 
cuted the instrument by the false najne;(d) and it is safer to 
issue the writ, and declare against an obligor by the exact name 
in which he subscribed and executedthe bond or deed, although 
different from that in the bodf/.(e) 

The above rule of Ilil. T. 1832, in its terms, appears to 
apply only to bailable process, and not to extend to a writ of 
summons or serviceable process. Before the modern enact- 
ments, it was decided that a serviceable bill of Middlesex, and 


defendant, and particularly of, i\c. (nuining Uic persons and addition,) and also of llie 
drawer of the said bill, but this deponent could not nor cun he now obtain any inlonna> 
tioii whatsoever respecting the full cljiistian or first niinic of tl»e said defendant, Ate.” 
[State any material circu instances according to the facts.] 


(r) Hicks V. Marreco, 3 Tyr. mi 6; 
1 Crom, Sc M. 84, S. C. ; and see cases as 
to notice of the dishonour of a bill, Chitly 
on Bills, 8th edit. 606. 

(d) Gould V, Barnes, 3 'launt. 604; 
Mayelstone v, l,ord Palmerston, g Car. At 
P. 474 ; Bonner v. Wilkinson, 5 liar, &c 
Aid. 682. 

(c) Mayelstone v. Lord Palmerston, 2 
Car. & P. 474 ; 1 Moo. & M. 6, S, C. ; 
Chilly on Pleading, ith edit. vol. ii. 436 a, 
note (<j), sed qutere, id, ibid. If process 
has been issued against a person by a 
wrong name, the proper course in a decla- 
ration or other pleading is to continue 
the same name, and it is not correct to 
describe it ns might have been intended, 
altliough the proper name. Tims, wiierc 
it was alleged that by a writ of latitat the 
sheriff was commanded to take one 10. J., 
(the real naiue,) by the name of J. J., 
(the erroneous name in the writ,) and an 


examined copy of the latitat was given in 
evidence commanding the sheritf to take 
J..T,, and the ban-bond was signed by the 
principal, thus, ** E. .1., arrested by the. 
name of J. ,T.,” and the plaintiff offered to 
prove that this person was their debtor 
whom they intended to hold to bail, Lord 
Ellenborougli said, ^'The writ must speak 
for itself ; I cannot hear that instead of 
A. B. mentioned in the writ, it was meauL 
|hat the sheriff' should arrest .X. Y.,’’ and 
the plaintiff was nonsuited, Scandover v. 
frame, 2 Campb. 270 ; Wilks v. Lock, 2 
Taunt. 399; 1 Dowl.& By. 651 ; Amery 
V. Long, 1 Campb. 14 ; Brown v. Jacobs, 
2 Esp. Bep. 726. The proper course in 
a declaration on a bail-bond, or lor an es- 
cape, extortion, See. is to describe the 
name precisely as in the writ, witheut 
more, and then to aver that under colour 
or virtue of that writ llie parly, staling his 
real name, was arrested, vk,c. id. ibid. 


CJHAP. V. 
llt«ni8iTiis or 

WaiTS. 
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subscribed notice, describing the defendant as Mr. A., without 
stating his Christian name, was irregular ; {/) but in another 
case, where the defendant’s Christian name was omitted in ser- 
viceable process, the Court of King’s Bench refused to set the 
same aside for irregularity, and left the defendant to plead in 
abatement, because it might be possible that a party has no 
Christian or first name, {g) But in another case the om.ission 
of the Christian name was holdcn an irregularity. (A) Upon 
the whole, the safest course in serviceable process is to insert 
some even supposed Christian or Jirst name, as well as the 
surname, in the juocess, and leave the defendant to apply by 
summons under the 3 Sc 4- W. 4, c. 43, s. 11, to compel the 
plaintifi' to amend his declaration ; for the 11th section of that 
act abolishes all pleas in abatement of ^nmiomer ; and if a full 
Christian and surname be inserted in serviceable process, al- 
though it be mistaken, no advantage can be taken unless the 
misnomer be continued in the declaration, and then only by 
summons under the 11th .section above noticed ; or it maybe 
advisable to issue the writ against the defendant, describing him 
by an (dias distas of severai names, as John Nokes, otherwise 


called James Ts^okes, otherwise called Joseph Nokes, which is 
permitted even in an indictment, (i) 

When there are iwo parsons of the same names, or nearly so^ 
it may be of essential importance to describe the proper party 
in the writ and copy, and instruct the party who is to serve the 
same with more particularity than merely stating the name, and 
to be careful that that party be served, and to be prepared on 
the trial to prove, even by more than one witness, the identity 
of the person so served with the person wdio actually owes the 
debt or committed the injury ; for if by accident a wrong per- 
son should be served, and appear and defend throughout the 
action, then unless the plaintilF can clearly prove collusion 
between that party and the jierson who w^as intended to be 
sued, and that the latter had full intimation of the writ and 


interfered with the defence, the plaintiff might be nonsuited, (ft) 


(J ) V. Snow, Tidcl, 9th edit. 

148 ; Tomlin v. Trestou, 1 C-liit. Ilep. o98 ; 
Kingston v. SJowvUifu, 4 Moore, 317 ; 1- 
Brod.6i 13. tyW, S. C. 

(g) liolph V. Pechham, 6 Bur, h Cres. 
1 65. 

(A) Tcmtln v. Preston, 1 Chit. Rep, 
397 ; Fidd, 148 ; post, l70, n, («), 

(/) 1 Cliilty on Pleading, 5 edit. 277, 
281 ; 1 (Unity’s Ciiininal l.aw, SiC. 

^ (/c) Wilde V. Keep, 6 Car. & P. 235. 
Freejnent attempts to nonsuit on tiiis 
ground, especially when two brothers 
have been much alike, occur. In a late 


case of an aclicjii by a surgeon for his 
professionnl charges in setting a leg, it 
.singularly hapjjened^iat the real party's 
brother liad his leg broken about the same, 
time, and was attended by another sur- 
geon who held been paid, and by inistako 
the latter brother was served with the 
process, and had it not been for the proof 
that the rtul party hud in writing in- 
structed his attorney to appear, and tliat 
his left leg had been broken, and that the 
plaintiir set a left leg, whereas the other 
brother’s right ‘leg was set, the plaintifT 
would have been nonsuited. 
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In a writ against a Corporation aggregate, the correct corpo^ 
rate name should be accurately stated^ or the same consequence 
would ensue as in the misnomer of a private individual, viz. 
a summons to compel the plaintiff to amend his declaration. (A:) 
Thus, the Corporation of London should be described as The 
mayor, commonalty, and citizens of the city of London.” But 
unless the name of the corporation be so entirely misdescribed 
as to render it questionable to what corporation it relates, a 
mistake would not be ground of nonsuit, but must have been 
pleaded in abatement ; (/) and since the 3 & 4 W. 4, c. 42, s. 1 1 , 
the only mode of taking advantage of the mistake would be by 
affidavit of the correct name and summons, to have the decla- 
ration amended accordingly at the cost of the plaintiff. But 
when there has been a mistake in a political or corporate name, 
it is considered most prudent to amend, and which will be 
allowed when the statute of limitations wu)uld prejudice, (wO or 
to issue a fresh writ. 

In a writ against llundrcdors, as on the 7 & 8 G. 4, c. 31, 
for the felonious demolishing or be.ginning to demolish a dwel- 
ling-hous8, it has been usual in the writ ’to describe them as 

The 7?ien inhabiting within the hundred of («) [or 

borough,'’ or ‘‘ wapentake and division,” according to the 

facts] in the county of But it would perhaps be 

better to follow tlic words of that act, and therefore to describe 

them as The inhabitants of the hundred of , in the 

county of especially as ivomen as well as men arc 

liable ; (o) and if the writ be issued against only two of the 
inhabitants by name, it would be irregular, and could not be 
proceeded upon.(jo) The proper name of the district must be 
carefully observed, for if a mistake should be continued in the 
declaration, it was holden to be fatal even in arrest of judg- 
ment. (^) But probably since the 3 & 4W. 4, c. 42, s. 11, the 
defendant ought to apply upon affidavit to have the declaration 
amended, unless the political name and character of the cor- 
poration be so totally dissimilar as to mislead. A writ may be 

(/c) Com, Dig. pleader, 2 B. 1 ; 2 Inst. 669 ; Horton v. inhabitants of Stamford, t 
666. • Cromp. 6c M. 773 j 2 DbwI. P. C. 96. 

(t) Stafford v. Bolton, 1 Dos. & Pul. The service of a writ upon u hundred or 
40 ; Croydon Hospital v. Farley, 6 Taunt. other like district, is to be on the high 
467; 2 Marsh. 174, S. C. ; Attorney • rowstaWe thereof, or any one of such high 
General v. llyc, 7 Taunt. 646 ; 1 Moore, constables, 2 W. 4, c. 39, s. 13, 

267, S, C. ; and sec Carlisle v, Blamire, (p) Jackson v, Pearson, 1 Bar. & Cres. 
8 East, 487. 304 ; 2 Dowl. &c Ky. 439. 

(rn) Horton v. Inhabitants of Stamford, (<i) See Jackson Pearson,! Bar. 6c 
1 Cromp. & M. 773. Cres. 304 ; 2 Dowl. & lly. 439, S. C. ; 

(w) Tidd’s Supp. A. D. 1833, p. 262, 2 Saumi. 376 f ; and yet why should it 

note (a), not be considered as only in abatement, as 

(o) 2 Saund. 374; Chit. Col, Stat. in the case of a corporation, swjwa, n. (/). 


CHAP. V. 
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Name of a Cor- 
poration. 


Name of 
lluiidredors. 
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CoiiiSi.'(]iu;»\ccs 
of omission and 
mistimes in 
name of a de- 
fendant. 


against The inhabitants of a county^'' oi* “ ot a city/' or 
town/’ or the inhabitants of a franchise, liberty, city, town, 
or place, not being part of a hundred, or other like district, 
when the law has imposed liability on such a district, but not 
otherwise, (r) and in that case the writ is to be served on any 
peace officer thereof. ( 5 ) 

As all the forms prescribed by the act require the/w// Chris- 
iian and surndnte of the defendant to be inserted in every writ, 
and also in the copy to be served, and as the rule Mich. Term 
3 W. 4, declares all omissions to be irregularities, it would seem 
that, unless in the excepted cases mentioned in the foregoing 
rule of Hilary Term, 2 W. 4, r. 32, and in 3 & 4 W. 4, c. 42, s. 
12, if a plaintiff', without having used due diligence to ascertain 
the correct Christian and Surname, should insert merely an ini- 
tial or should leave a blank for or omit a Christian or first name, 
and still more omit any SurnamCy a bailable writ might be set 
aside for irregularity. (/) And a similar blank for or omission of 
the defendant’s Christian name even in serviceable process, 
would still under the act be, deemed an irregularity, as it was 
before that act in serviceable process ; {u) although, tteforc the 
uniformity of process act, the Court always refused to set aside 
serviceable process on account of a mere misnomer^ i. e. a mis- 
take in the name, (a) and would no doubt do so still, {y) The 
3 4 W. 4, c. 42, s. 1 1, enacts, that no plea in abatement for 

a misnomer shall •be allowed in my personal action ; but that in 
all cases in which a misnomer would, but for that act, have 
been pleadable in abatement in such action, the defendant shall 
be at liberty to cause the declaration to be amended at the 
costs of the plaintiff', by inserting the right name upon a judge’s 
summo7is, founded on an affidavit of the right name ; if, how- 
ever, such a summons should be discharged, then the costs of 
such application arc to be paid by the party applying, if the 
judge shall think fit.’^ {z) 


(r) T. U. 667 ; 11 Eust, 317 , 375. 
(i) 2 W, 4, t:. 39, s, 13. 

(f) Semhlc y ^wWiX bcc Ardibold’s^K. 13. 
4 cd. .513, note. 

(w) Tomlins v. Vreston, 1 CliiUy’s Rep. 

397 ; Tidd, 9‘ed. 148 ; 168, u. (fe). 

(x) Serjcanl v. Gordon, 7 Dowl. & Ry. 
958 ; liolph V. Peckam, 6 Ear. & Cres. 
164; 9 Howl. Ry. 214; Sumnir v. 
Batson, 11 Moore, 39. 

( »/) iScmblCy id* ibid, I'he principle of 
those decisions jig doubt still continues, 
and the statute 3 5c 4 W. 4, c. 42, s. 11, 


implies that unless a misnomer be carried 
into and continued by the declaration, no 
objection can be lulien by the defendant; 
but so defective a description as a total 
omission seems not to be within that en- 
actment. 

(s) Semble, that before the sunimuns be 
obtained, ilie defendant ought to be re- 
quired to request the plaintiff, or his at- 
torney, to frame or alter his declaration 
into the proper name, or ought not to bo 
allowed the costs of the application. 
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A defendant is thus enabled in all cases, by summons, to CHAP. v. 
prevent the continuance of his misnomer on the record, and 
even may compel the plaintiff to pay the costs of the applica- — — 
tion, although previously no costs were recoverable on a plea 
in abatement, unless an issue in fact were joined thereon. 

In case of bailable process, it was the practice, {a) before 
the S W. 4, c. 139, in case the defendant was described by a 
wrong Christian or surname, not idem sonans, (b) and his affi- 
davit of the misnomer was unanswered by an affidavit shewing 
that the defendant was known as well by one name as the other, 
or had allowed himself to be so called, (c) for the Court or a 
judge, on motion or summons, to discharge the defendant out 
of custody, or order the bail bond to be cancelled, on the 
ground that the arrest was illegal, (t/) And the sheriff and 
his officers, and all persons concerned in the arrest, although 
they took the proper person, were liable, on account of the 
misnomer, to an action for the illegal imprisonment, (c) But if Cases of idem 
idem sonans, or a variance so trifling as not to mislead, as Hey- 
nail lor Reynolds, or Tither Leigli for Tythc Leigh, although 
there was in fact a variance, the .Court would not interfere to 
discharge the defendant. ( /) And aS* respects serviceable 
process, where the defendant had been served with a copy of a 
writ of summons, described as Andrew Brycm instead of An- 
drews Bryon in the writ, the variance was holden not to be a 
sufficient irregularity to induce the Court to interfere, {g) And 
it has been suggested, that since the 3 & 4 W. 4, c. 42, s. 1 1, 
takes away every plea in abatement of misnomer, and supplies 
in lieu a summary remedy to compel the plaintiff to correct the 
name in his declaration, and that as the relief on motion was 


(a) U will be observed that tin: .‘32(1 
rule of llil. T. 2 W. '!> lba( |iraclicc i,^i 
adverted It) and altered pro tauto. 

(/f) ]Vebl) Lawrence^ 1 Croiup. cv M. 
calling defendant Lawrance in.slead 
of Lawrence, was considered no misno- 
mer, 

(c) As in fKesbm v. Maxwell, 2 T^r. 
270; 2 Croni. & J. 215, S. C. 

(d) lieynalds v. Haitkin, 4 Bar. Aid. 
536 ; Smith v. Lines, 4 Maulc &c Selw.* 
360 ; Parker v. Bent, 2 Dowl. & R. 73 ; 
M*Beath v. Chatterley, id, 237 ; Wilks v. 
Larch, 2 Taunt. 399. If, however, a de- 
fendant pul in bail and defended tiic 
Hctiun, and judgment was in otlicr re- 
spects regularl^^ signed against him by 
the wrong name, it was always consi- 
dered that he might be taken in e.\ecu" 
tion by the wrong name, Craujord v. 


Satchwell, 2 Stra. 1216. 

(e) Cole V, HiiuLon, 6 Term R, 23-1 ; 
S/iadycU v. Clipson, 8 Kast, 328. A pica 
of justification by an oflicer (to trespass 
for taking the goods of A. B.) that be 
itmk ibcni under a distringas against 
C. D. (meaning the said A. B.) to compel 
an appearance, with an averment that 
A. B. andC.D. arc the same persons, 
cannot be supported, un!os.s A. B. ap- 
peared in tliat action, and did not plead 
the misnomer in abatement ; if be did 
appear in that action, and omitted to 
plead in abatement, be was coitciuded by 
it. Cole V. Ilindson, 6 Term ll. 234. 

(J ) V. Reynult, 1 Cliit. R. 659 ; 

R. V, Calvert, 2 Crom. ik M, 189 ; Shaw 
V. Tytherleigh, 6 Price, 2. 

(g) Tyser v. Bryan, 2 Dowl. 640. 
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only in lieu of a plea in abatement now thus abolished, the 
Court probably would not now interfere on motion on account 
of misnomer. (Ji) At all events, if it be made the subject of a 
motion for giving up a bail-bond to be cancelled, that the de- 
fendant was arrested by a wrong name, the affidavit should be 
entitled in the defendant’s right name, sued by the name of,” 
the wrong name, ii) And in a late case, where the defendant 
swore that his name was Winclicomhe Henry Saville Hartley, 
and he was named in the capias William Saville Hartley, Mr. 
Justice Williams, on 12th January, 1835, refused to discharge 
him out of custody on account of misnomer. 

It has been decided, that if a bailable capias, or latitat, or dis- 
tringas, be issued against a defendant by a wrong name, and his 
person or goods taken, he might support an action of trespass 
against the sherifFand his officers, or the idaintifTor his attorney, 
if the latter actually interfered ;(i) and therefore it was decided, 
that if the sheriff or his officer discover that the defendant is de- 
scribed in a capias or other process by a wrong name, he is not 
bound to execute it, because he might thereby subject himself 
to an action. (/) But if the misnomer be merely in a letter in a 
surname, not materially altering the sound, as Lawrance instead 
of Lawrence, (which are considered idem sonans,) or in such 
other trifling respects as we have just mentioned, (;/^) then the 
Court would not interfere, {n) And where the defendant was 
arrested as William Henry Maxwell, the Court refused to dis- 
charge him on common bail on his affidavit that his real name 
was William Hamilton Maxwell, the plaintiff swearing in answer 
that the defendant was known to him for five years by the name 
of William Henry, and had told him that was his name, and 
had signed an agreement with other parties in which he was 
described as William Henry; thus, W. H. Maxwell, (o) It is 


(/i) Cullum V, Leesotif 4 Tyr. 266 ; 
2 Croni. & Mccs. 406, S. C. ; 1 Arch. 
Pr. C. P. [39]. . But see a reported case 
of a motion subsequent to that case, Finch 
V. Cocker^ 2 Cromp. & Mecs. 412 j and 
4 T^^r. 285, S. C. In 1 Arch. Pr. C. 
P. [39], it is thus suggested, “ A mis- 
take in the name of the defendant, in 
the writ and allidavit, however, is not 
perhaps so material now as formerly, for 
as misnomer now cannot be pleaded in 
abatement, the Court probably would not 
interfere in such a case upon motion/* 
But, still in these cases the writ must 
correspond with the affidavit to hold to 
bail, and you cannot describe the de- 
fendant in one way in the affidavit and in 


another in the w rit, 

(i) Finch V. Cocker, 4Tyr. 285. 

(/c) Cole V. ITindbon, 6 T. R. 234 ; 
ante, 171, iiole(e) j Shadyelt v. Clipson, 8 
Bast, 328. And after an action of tres- 
pass had been commenced by a defend- 
ant on account of such misnomer, the 
Court of K. B, before the 2 W. 4, c. 39, 
refused permission to amend the process. 
Anon. Mich. T. 41 G, 3, K. B. ; Tidd, 
9 cd. 161, note («). 

(l) Morgan v. Bridges, 1 Bar. & Aid. 
617. 

(m) Ante, 171. 

(n) Webb v. Lawrence, 1 Cromp. & M# 
806. 

(o) Weston v. Maxwell, 2 Tyr, 278. 
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to be hoped that ere long, when the proper intended party or CHAP, V. 
liis goods have been taken under process in which his name 

has been mistaken, he will, by express enactment, be deprived * 

of the power of sustaining an action on any such vexatious 
ground. 

Before the 2 W. 4, c. 39, in the case of misnomer, if the de- 
fendant appeared by the wrong name by which he was sued, 
the plaintiff was to declare against him by that name ; and if 
he appeared by his riglit name, the plaintiff' might declare 
against him tliereby, stating in the declaration that the defend- 
ant had been served with process or arrested by the wrong 
name, {p) But if the defendant did not appear, the plaintiff 
could not appear for him in his right name according to the 
statute ; {q) nor could he appear for him in the name by which 
he was sued, and afterwards declare against him in his right 
name, (r) His only course in such case was, and still seems to 
be, to appear for the defendant in the wrong name by which he 
was described in the writ, and also to declare against him by the 
same name, which would only subject him to being compelled, 
by the judge’s order above-mentioned, to amend the declara- 
tion by inserting the right name at his costs of the summons 
and order, {s) 

Formerly the Court allowed the amendment of a writ in the Amendments of 
name of a defendant, as by allowing the of his Christian 

name, omitted by mistake, {u) and this evenin proceedings against ants when rc- 
a prisoner, (a;) But since the uniformity of process act, 2 W. 4*, 
c. 39, this will not in general be permitted, unless in cases 
where the statute of limitations would constitute a bar, {y) or 
unless the action has proceeded to the eve of trial, or to a con- 
siderable length, in wdiich event amendments in the names and 
number of parties has been permitted, even in cases where the 
statute of limitations could not apply. (;?) 


(p) Doe V, Butcher f 3 T. R. 611 ; 
Dringev, Dickenson, 11 East, 

((;) Doe V. Butcher, 3 T, R. 611 j 
Greenslade v. liaiheroe, 2 N. R. 13‘i 
Dring v. Dickensoiit 11 East, 

(r) Dring v. Dickenson, 11 East, 225 ; 
Delavoy v. Cannon, 10 East, 328 ,• Mes- 
iaer v. Hertz, 3 M. S. 45, 

(s) Ante, 170, n. (z)-, 1 Arclibold, 4 cd. 
514, and see Smith v. Patten, 6 Taunt. 115 ; 
1 Marsh. 474, S. C. ; Reeves v. Slater, 7 

486> 1 M. 6 c R. 265, S. C. 3 


Oakley V. Giles, 3 East, 167 ; Cole v. 
Hindson, 6 R. 234, 236 j Crawford v. 
Saichwell, 2 Stra. 1218. 

(t) Sec post further as *to the amend- 
ments of writs. 

(u) Rutherford v. Mein, 2 Smith, 392. 
(x) Carr v, Shfiw, 7 T. R. 299. 

( 1 /) Hodgliinson v, Jlodgkinson, 3 Nev. 
& M. 564 ; Lakin v. Watson, 2 Dow). P. 
C. 633 ; Horton v. Borough of' Stamford, 
2 Dowl. P, C, 96. 

(s) Post, 174, n. (/). 
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CHAP. V. Every continued writ, as an alias or pluries, summons or 
***w*m.’ capias, slioilld precisely accord with the preceding process in 
^ jjjg of ijfg nnrties, and if a writ of capias be Rgainst a 

Names iii can- i-i 

process defendant by one Christian name, and the alias or pluries by a 
different Christian name, it has long been the practice for the 
Courts to set aside the latter, {a) 

Formerly, also, the Courts afforded more facility than at 
present in amending a writ by either inserting the name of an 
additional defendant or striking out the name of one improperly 
named; (6) but of late the Court have refused to allow such an 
amendment, and compelled the plaintiff to begin de novo^ (e) 
unless in cases where if the plaintiff were put to a new action^ 
the statute of limitations might constitute a bar, (^/) in which 
case an amendment has been permitted, .is substituting bo- 
rough ’’ for hundred '' in an action upon the 7 & 8 G . 4, 
c. 31, (6") or except in cases where tlic proceedings in the cause 
have proceeded much beyond mere process, as until the eve of 
trial, when such an amendment has been permitted ;( / ) and 
even so early in the proceedings as after tlie plaintiff has de- 
clared, the Court allowed the name of the oflicial assignee of a 
bankrupt to be introduced into the declaration, although he 
had not been named in any writ or prior proceeding, (g) 

Fourihltf, Stale- Fourthly, Description of defenda7its Residence, Before the 
SsStLttece enactment no description of residence was required in 

and conse- any pvoccss excepting in proceedings by original writ to out- 
lawry, when the statute of additions, 1 Hen. 5, c. 5, required 
original writs and indictments to state the addition of the de- 
fends it’s estate or degree or mystery, and of the towns or 
hamlets, or places and cotmties of which they were or be, or in 
which they be cr were conversant, [h) When it is considered 
that in general, as well in executing serviceable as bailable pro- 
cess, the plaintiff or his attorney usually takes care in various 
particulars sufficiently to identify the proper party, it should seem 


(a) Corhet v. Bates^ 3 T. R. 600 ; and 
sec further, 'I’irld, 9th ed. 148. 

(h) Cmr v,'Shaw, 7 T. R. ^99 ; Fox 
V. Clifton, 1 Chitt^’s PI. 5th ed. 14, n. 
(e) ; Baker v,,Neaver,i Crom. & M. 11*2; 
1 Dowl, P. C. 618, S. C. ; Tabram v. 
Tenant, 1 B. Sc Pul. 481 ; Binns v. 
Pratt, 1 Chit. R. 369. 

(c) Hodgkimon v, Hodgkinson, 3 Nev. 
& Man. 564 j Lakin v. Watson, 2 Dowl. 
P. C. 633. 


(d) Id, ibid,] Horton v, Borough of Stam’^ 
ford, ‘2 Dowl. 96. 

(e) Horton v. Stamford, 2 Dowl. 96. 

(./ ) V. Cifion, r. P. November, 

1829 ; 1 Chilly’s Pleading, 5th cd. 14, 
note (e). In that case an order was made 
just before llie trial that .some of the de- 
fendant’s names should he struck out. 

{g) Baker v. Neave, 3 Tyr, 233. 

(/t) See construction of that act in 
Gray v, Sidneff, 3 Bos. & P. 395. 
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that it can rarely occur that thei*e will be much occasion for or 
utility of particularity in the writ in this respect. The 2 W. 4, 
c. 39, 8. 1, however, expressly requires that in every ivrif of 
summons and copy thereof the place and county oi the residence 
ox supposed residence of the party defendant, or wherein the 
defendant shall be or supposed to be, shall be mentioned,'’ and 
the prescribed words in the form of such writ of summons, in 

the schd. No. 1, is thus, /). of in the county of 

But the 4th section merely prescribes that the form of capias 
shall be as in the form No. 4 of the schedule, and which, with- 
out in terms naming the county, leaves a blank, as thus, C D. 

^ if shall be found, %c.;^ thus leaving it uncertain 

^hat description of residence should be inserted in the latter 
blank. It will be observed also that in the schedule and in the 
rule M. T. 3 W. 4, the like uncertainty is continued. In a very 
recent case the judges of the Court of Common Pleas were 
equally divided in opinion whether’ it was necessary to insert in 
a capias the county of tlie deftuidant’s residence or in which he 
was supposed to be; the Lord '^"hief Justice and Mr. Justice 
Gaselee thought that it was not necessary, but V^iughan, J. 
and Bosanquet J. thought tliat, looking at*thc effect of the dif- 
ferent clauses, it was equally required in both descriptions of 
writs ;(«) and certainly in the report of a prior case the learned 
Chief Justice also appeared to have been inclined to think that 
the like description of the defendant’s residence as in a sum- 
mons, was equally requisite in a writ of capias. (Z ) However, 
Mr. J, Taunton, in two recent cases in the Practice Court, no- 
ticed the distinction between the terms of the enactments in the 
1 st and 4th sections, and the difference between the blank in 
the prescribed form of summons and that of capias, and con- 
sidered that a less degree of certainty in the description was 


(i) Boslei' V, Levy, C. P. 25lh Novcni- 
bei*, 1034 J 1 Uing.'N, C. S62 ; 3 Dowl. 
150, 

(](') RobeHs V. Wedilerhui'iic, 1 Ding, 
N. C. 5, observed on in Bosler v. Levy, 
1 Ding. N, C. 362. Willi respect to 
anj' argument to be drawn in any case 
from a comparison of the different forms 
of proceedings prescribed in tlic schedule, 
it jsi to be observed that many differ- 
ences will be found, which it is must 
probable were accidenial, and not inten- 
tionaL Thus at the foot of a summons 
the printed direction for the memoran- 
dum as to the duration of the writ, differs 
from that at the foot of a capias, in the 
words to and on, the former being *' Me- 
morandum to be subscribed on the writ,*' 


and the H^fcr ** Memorandum to be sub- 
scribed to the writ,” and the indorsement 
on a suiiirnons issued by a plalntilf suing 
in person is thus: “ This rit was issued 
in person by A.B., (stating the plaintiff^s 
Christian and surname,) who resides, 
whilst the indorsement on a capias runs — 
•** This writ was issued in person by the 
plaintiff within named, who resides at, 
and yet it is probabljj that there 
was no reason for such variation, and that 
they were entirely accidental. It is pro- 
bable that the legislature gave the forms 
merely to assist, witliout any intention that 
a small deviation, not altering the sense, 
according to common acceptation, much 
less technically, should constitute a fatal 
irregularity. 


CHAP. V. 

,E>;Qt7SSn KS OF 

Writs. 
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CHAP. V. required iu a capias than in a summons, (Z) and held that CSp- 

tain Langford, of the Honourable East India Company’s Ship, 
the Kelly Castle, and now most likely to be found at the East 
lndia*house, in the city of London,” was a sufficient description* 
of a defendant in a capias ; (/) and in a subsequent case, where 
the capias was directed to the Sheriff of Surrey, and the de- 
fendant’s residence was described as of Ilolland-street, North 
Brixton, Mr. Justice Littledalc held that the objection that the 
county of his residence was not stated was aided by the direction 
to the Sheriff of Surrey, (m) Still, however, until the point has 
been settled in banc, it must be considered uncertain whether or 
not the county must be named in a capias. If the blank in tb| 
capias was merely intended to require a description of the de- 
fendant’s residence when actually in the county to the sheriff 
of which the writ is directed, then it would seem that the in- 
sertion of the county would be unnecessary, because the 
description is followed by the words “ if he shall be found in 
your bailiwick,” and the sheriff could only take him in that 
county ; but if the filling up of the blank was intended thereby 
the better to describe the actual general residence or domicile 
of the defendant, without regard to the part of the kingdom he 
might be in at the time of his arrest, and as a descriptlo personis, 
the better to identify the defendant and thereby prevent the 
arrest of a wrong person of the same name, then, on principle, 
the name of that county (i. e. where the defendant usually re- 
sides or is domiciled) ought to be inserted, without regard to 
the county into which the writ is to be issued ; for the mere 
statement of a place without stating a county would frequently 
render the description vague, as there are many places of the 
same name in different counties, and it seems probable that the 
legislature equally intended that there should be as full a 
description of the defendant’s residence in a capias as in a 
summons. There is, Jiowever, certainly a difference in the 
exact prescribed form of summons and capias, and it is to be 
remarked that in the rules of Mich. T. 3 W. 4, prescribing the 
forms of alias and pluries writs, there is continued a like differ- 
ence in the blank for describing the defendant’s residence. In 
a case in the Court of Exchequer Lord Lyndhurst and Baylcy, 
B. considered the object of the statute was to identify the dc- 
fendant so that the right person might be taken, and if so, then 


(0 Welsh V, Lan^ordf 1 Dowl. 498; 
Baffie V. Jackson, 1 Dowl. 50.>. 

(m) Perring v. Turner, 3 Dowl. la ; 


JBoUer v. Levi, id, 150; Webb v. Law- 
rence, 2 Dowl, 81. 
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a full description of county as well as place of his general resi- 
dence seems desirable, {n) 

If the defendant’s general residence be in the county to the 
sheriff of which the writ is issued, then he is to be described as 
of the street and town in which his house or lodgings may be, 

as thus, C. D. of Street, in Chelmsford, in the county of 

Essex,” or ^^of the parish of Iloinchurch, in the county of 
Essex.” If the defendant’s residence is in another county, 
then thus, D. who usually resides at Chelmsford, in the 
county of Essex, but it is supposed be will now be found in the 

parish of , in the county of It has been held that 

{^of Kent-street, in the county of Surrey,” in a capias, is suffi- 
ciently particular, and the act does not require in that writ the 
number of the house or the parish to be inserted ; (o) and it was 
held that Yorkshire” is a suflicicnt description of a defendant’s 
residence as far as regarded the county, although he actually 
resided in the town of Kingston-upon-Hull, which is a county 
of itself, if from the locality of th^ defendant’s residence it 
might be supposed that he resided in Yorkshire, and it appear- 
ing that the defendant resided at » house within twenty yards 
of the boundary line of the county of York, in a street which, 
though it had a diflerent name, was a continuation of that 
named in the writ. ( p) As the prescribed forms of writs of 
distringas and detainer do not contain any space for the inser- 
tion of the defendant’s residence (probably because under the 
former the goods of the defendant are to be taken in the 
county wherever they may be, and under the latter the defend- 
ant is only to be detained when already in the custody of the 
officer to whom the writ is directed,) no description of the re- 
sidence of the defendant is requisite, though if there should 
happen to be two or more persons of the same name in the 
same prison or county, it would be prudent to give some dis- 
tinguishing description, or at least to send an intelligent per- 
son with tjie officer to point out the goods or person. The 
statement of the residence of the defendant in process (except- 
ing in proceedings by original, when the statute of additions, 
1 Hen. 5, c. 5, required such residence to he stated,)^ is a new 
provision, for none was required in the body of the now 
abolished writs of latitat and quo minus, &c., although to avoid 
the danger of arresting a wrong person there was a rule re- 


CHAP. V. 
Requisites or 
We ITS, 


(«) Price V. Ihixley, 2 Cr. & M. 211 j U'ehh v. Laurence, 1 Grornp, & 
2 Dowl. 81, S. C. “ ^ . I elks V, Fnj, 3 Dowl 37. 

(a) Per Lord Lyndluirst, C. B,, in 

VOL. III. 
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quiring tl\e addition of the ilcfentlant, or some other best 
description, to be indorsed on bailable process and writs of 
attachment, {g) 

In construing the first section, relative to the description of 
the residence of a defendant in a writ of siminons, it has been 
decided not to be necessary to state the number of the de- 
fendant’s house, or the parish where it is situate ; and that 
therefore the descrijition of him in a summons as of Kent 
Street, in the county of Surrey,” (r) or in a capias, “of Morpeth 
Place, Waterloo Road, in the county of Surrey,” (i?) suffices ; 
and as in describing the local situation of buildings or land, 
frequently it may be difficult to give particularity, so it suffices 
if it appear that the best description has been adopted that the 
facts would enable the plaintiff to give.(.v) A variance between 
the description of the defendant’s residence in the affidavit of 
debt from the capias is immaterial, (a) 

If there be an improper description, or the addition of sup^ 
posed residence be wholly, omitted, or be indorsed instead of 
inserted in the body of the writ or copy, or indorsed on the 
writ but not on the copy, tn* luce versa \{t) or if after the writ 
has been sealed, one county be substituted for another, without 
resealing, (//) the Court or judge will set the writ aside for irre- 
gularity under the rule Mich. "F. 3 W. 4, r. 10; (0 and where 
the writ of capias omitted any statement of the defendant’s 
residence, although the copy delivered to the defendant de- 
scribed him as “ Tliomas Huxley, Whitehall Yard,” the Court 
on motion set aside the writ, although it was insisted that the 
object of the enactment requiring the residence to be stated 
was in favour of sherifis, and to diminisli the risk of taking the 
wrong person, and that as the right person had been taken, the 
defendant was not prejudiced, and could not complain; but 
the Court decided that the objection was fatal, observing that 
it is matter of great public convenience that the forms pre- 
scribed by the act should be adhered to, and that it W'ould be 
impossible in every case to institute an enquiry whether the 
defendant had sustained any prejLidice,(a:) for the statute is not 
merely directory, and the sheriff would not be bound to exc- 


(ry) Rule, Hilary ‘2 & C. 4, ;> Rar. New C. 4; JAvdredge v. lioe, id. 5 ; 

6c Aid. odO ; but snnble, virtually an- Hicc v. Ifiixleu, 2 Cr.6cM. 2\1 \ 2 Dowl. 
nullcHl by 2 \V. 4, c. 39. ‘ 231 , S. C. ; and rule 10, M. 3 VV. 4. 

(r) Webb V. Laurenev, 2 Dowl.P. (ii) Signers v. Sam.sou, 3 Moore & 

81 ; 6 Legal Observer, 4()0, S.C. Scoll, 194; 2 Uowl. 745, S. C. 

(tf) Biijjle V. Jacksim, 1 Oowl. V. C. (x) Per Lynd hurst, C. B. and Bay Icy, 

505 j IVM V. Lawf'ord, id. 498. B., in Bice v. Huxley ^ 2 l)owI, 230, 232; 

(t) Roberts V. Wedderhurne, 1 Bing. 2 Cr. 6c M. 211. 
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cute a bailable capias if thus defective, (?y) or at least the Court CHAP. V. 

11 -TP 1 • • 1 1 N Rii«uisiti.s or 

would prevent any prejudice irom the omission to the sneriii.(;:f) Writs. 
But as the first section in express terms merely requires the in- “ ~ 

sertion of the supposed residence of the defendant, or where 
the defendant is supposed to he^ if the plaintifi' had reasonable 
ground for naming a particular residence, and did not wilfully 
insert an improper description, the Court or judge would not 
interfere on siuninons or motion to set aside the writ, or try a 
disputed question of residence, («) especially if the defendant 
do not swear that he had no knowledge or intimation of the 
writ until after a subsequent proceeding thereon ; (^») and a va- 
riance in tjie description between the affidavit to hold to bail 
and the writ aflfords no objection, as the defendant may have 
removed since the affidavit was sworn, (c) 

It has been observed that where a city, or town and county^ 
is surrounded by anotlier larger county, the safest course is to 
issue the writ into the latter, because then by section 20 of 
2 W. 4, c. 39, the surrounded part oS a county will be taken as 
jnirt of the larger county, and then the process may be served 
in either, {d ) 

The necessity for stating every w rit and copy the place Description of 

and county of the defendant’s residence or supposed residence, 
or wherein he is or is supposed to he^' applies not only to the writs into ano- 
Jirst wu'it of summons or capias, but .also to alias and plnrics 
w’rits, the forms of wdiich when issued upon a writ of summons 
or capias arc prescribed in the schedule of the act. (e) And 
the rule Mich. T. 3 W. 4, 1832, orders that any alias or plu- 
ries writ of summons may, if the plaintiff* shall think it desirable, 
be issued into another county, and any alias or pluries writ of 
capias may be directed to the sheriff of any other county, the 
plaintiff* in such case, in the alias or pluries wu’it of summons y 

describing the defendant as of , in the county of , 

(into which the alias or pluries is issued, and then referring to 
the description in the first writ thus,) ‘‘ late of the place and 
county of which he was described in the Jirst writ of summons 
and upon the alias or pluries wvit of capias, referring to the 


(ly) Kenrick v. Nanney, 2 Legal Ob- ' 
server, 270 ; 1 Dowl. 58, S. C. 

(::) Clarke v. Palmer, 4 Mann. & Ry. 
141 ; 9 B, & Cres. 153, S. C. 

(a) 1 Arch. K. B. 4tii cdil. 514. 

(5) Id. 

(c) Per Taunton, J., in BnJ)le v. Jack* 
•sow, 1 Dowl. 507, 


(cl) Dowl. Stat. 2 W. 4, c. 39, page 
111 . 

(c) 2 W. 4, c. 39, sthcdule No. 1 and 
No. 4; and Rule IMic. T. 3 W. 4, ante, 
IdO, ir>l ; and sec observations ofTindal, 
J., in linberts v. WeddorbiirnCf 1 Bing. 

N. C. 5. 

N 2 
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preceding writ or writs as directed to the sheriff, to whom they 
were in fact directed; and tha form of an alias or jflnries writ 
of summons and capias into another county are then prescribed, 
in the former, directing that the defendant shall be described 

as C., D., or whatever may be his name, ‘‘ of , in the 

county of , late of , in the county of 

(the original county) ; and in the latter, describing the defend- 
ant, as to residence, as of f precisely as in the first 

capias. 

Since this statute and rule, it has been decided that if a 
pluries capias be issued with a bla^ik for the defendant’s resi- 
dence, (although it appear by affidavit that the reiydence had 
been properly inserted in the capias or alias, and that between 
the issuing of the capias and pluries the defendant had quitted 
his residence, and as it was believed had gone abroad, and that 
the plaintiff was unable to discover his residence,) the same 
must be set aside as irregular, on the ground that the statute 
certainly intended that the residence of the party shall be de- 
scribed both in the writ of capias and in those writs which 
purport to be continuances of it,(y') and thereby also shewing 
that the last is continued process. 


Fifth, Addition of Degree . — Although the uniformity of 
process act has thus introduced the necessity for some state- 
ment of the defendant's residence, even in serviceable process, 
yet it docs not adopt the other ancient and perhaps still better 
description of a defendant by his estate or degree, or mystery, 
as required by the statute of additions, in original writs and 
indictments.[g) And although there was a rule of Court re- 
quiring the place of abode and addition of the defendant, or 
some other best description, to be indorsed on a bailable writ 
or attachment, (//) so as to avoid the danger of arresting a 
wrong person, although of the same name as the intended de- 
fendant, (0 that rule seems to have been impliedly annulled by 
the 2 W. 4, c. 39, prescribing a form of capias without requiring 
any such indorsement ; so that no form is at present prescribed as 
w^ould be desirable to avert the consequences that might ensue 
from two or more persons of the same name being, at the same 
time, hi the same county or prison* It is, however, essential 


(f) Roberts v. Wedderbimie, 1 Bing, 
N. C. 4 ; and see Border v, Levi, 3DowI. 
160 ; 9 I^egal Observer, 206, S. C. ; ante, 
176. 


(g) 1 Hen. 5, c. 5, ante, 177 ; CbitJj’s 
Col. Slat. 746 ; Gray v. Sidney, 3 Bos. 6c 


(h) Rule ini. 2 & 3 G. 4, 5 Bar* & 
Aid. 560. 

(i) The Courts held that that rule was 
only directory, unless the sheriff was pre- 
judiced, Clarke v. Ralmer, 9 Bar. & CVes. 
153; 4 Mann. 6c Ry. 141; and see 
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for every careful practitioner, especially when the name of the 
defendant is in common use, or there be on any account a pos- 
sibility of the wrong person being served with process, and still 
more of the goods of a wrong person being taken under a dis- 
tringas, or a wrong party arrested, or taken in execution, cither 
in the body of the writ, or by indorsement, or by some other 
even more distinct and specific description, as of age, height, 
and complexion, to prevent the possibility of mistake. 

If the defendant be a peer, or otherwise entitled to a name of 
dignity, although the uniformity of process act is silent, yet he 
should be .sy> described in the writ, as “ Duke, or Marquis, or Earl 

of or as the title may be ; although with the exception of 

proceedings against a member of parliament, who is a trader, the 
same form of writ of summons in other respects is in all cases 
to be used, whether or not the defendant be privileged ; and if 
such name of dignity be omitted in the declaration, it has been 
supposed to be pleadable in abatement. (Z') In a writ against a 
peer or a member of parliament, in general it is usual, though 
not necessary, to describe either as Imving privilege of peerage 
or of parliament. (/) But the sixth /orm in the schedule to 2 
W. 4, c. 39, of a summons against a member of the House of 
Commons, to be served upon him in order to enforce the pro- 
visions of the statute G G. 4, c. IG, s. 10, requires the defendant 

' to be described as C. D., of &c. , Jjsqmre, having 

privilege of' parliamenir and the omission of the latter words 
might in that case render the writ irregular, as an omission 
under the 10th rule of Mich. T. 3 W. 4. 


V. 

01 

\V KITS. 


Sivthly, Description of the Character or Right in which sixM/, Do- 
the Plaintiff sues, or the Defendant is sued.— -'She uniformity clTaHerlt''* 
of process act, 2 VV. 4, c. 39, as well in its enactments as in the rigiuiii whicii 
prescribed forms in the schedule, is silent upon the necessity of is'sm^Vr Jiie 
inserting any description of the character or right in which the plamtiftsucs. 
plaintift’ sues or the defendant is sued ; and it is probable that 
it was intended by that statute merely to require that the form 
of action should be stated, and the amount of the debt in- 
dorsed, which it was perhaps considered would sullicicntly in- 
form the defendant in all actions, and his bail in bailable ac- 
tions, what was the nature of the claim and supposed liability. 

Since that act, it was considered by the Courts of K. B. and 


(k) Tidil's Siipp. 1833, pngc (Id, 
note (a); }ir.d it will be observed tluil 3 
& 4 W. 4, c. 42, s. 11, only tales away 
pleas of mhiiomer. 


(1) Cantwell v. Varl Stirling, 1 Moore 
& Scoit, 297 ; a Ding. 174, S. C.j Tidd’s 
Supp. p. 6(). 
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CJIAP, V. 

Requisites or 
W lU'l 8. 


C. P., with reference to prior decisions, that upon a general 
writ, whether serviceable {m) or bailable^ {n) and not stating 
the character in which the plaintiff* sued, or the defendant was 
sued, the plaintiff was afterwards at liberty to declare specially 
in any particular character or right, as qui tam^ or as executor 
or administrator, or as an assignee of a bankrupt ; (o) and also 
it was held in the Common Pleas, that on such general process 
the plaintiff may declare against a defendant as an executor or 
administrator, ip) And where the affidavit stated the debt to 
be due to the intended plaintiff' as executor, but the process 
was general, the Court of Exchequer refused to order the 
bail-bond to be cancelled. (5^) It was also held, that although 
the process had described the plaintiff* or defendant generally 
as being executor, administrator, or assignee, without intro- 
ducing any words denoting that he sued as such, the plaintiff* 
might declare generally in his onm. right, or against the defend- 
ant on his own liability, treating tlic description as a mere su- 
perfluous addition, just as if the word carpenter had been idly 
introduced, (r) But that^'by introducing into the writ any ex- 
press statement that the plaintiff* intended to sue in a particular 
character, as by uSing the word as executor’^ or “ as as- 
signee,” &<c. then the plaintiff* having so expressly limited his 
proceeding could not declare generally, and that if he did so, 
then, at least in a bailable action, the defendant would be dis- 
charged out of custody and the proceedings be set iisidc for 
irregularity, (.v) 

But it lias been sujiposed that there is a diff'erence in these 
respects in the practice of the Common Pleas ;(/) and it is to 
be collected from one reported decision, that if a bailable writ 
in C. P. be general, and the jilaintiff declare tliereon ns execu- 
tor, tlic bail will be entitled to liavc an exoneretur entered on 
the bail-piece, but that the defendant himself cannot avail him- 


(m) Sec cases, Tide’s Supp. iSSS, j). 
67, 

( 11 ) But it will be observed, that in 
those cases (lie allidavit (o bold to bail 
eonvelly slated llie charaeier in whieli the 
plainlill' sued, the same as in the dceiara> 
lion. Sec next note. 

( 0 ) Atiluvorikv. Uyall, 1. Bar. Adol. 
20; ILsleif V, J/dcu, 2 Croiiip. ie Jcr. oOO ; 
2 Tyr. Jh^p, 2i4, S, C. 

(/?) lK<n.s(m V. riBrod,&. B. 

4 J6; 6 JMoorc, (56, S. C. 

(q) llblcii V, ilsivy, 2 Tyr. \ 2 C, 

ts J. 330, S. C. 


(r) 1 Dowl, Hep. 97 ; Knowlcs v. John- 
son, 2 Dowl. 633. And see HenshaU v. 
lioberLs, 5 East, J 50. 

(s) Douglas V. Jr lain, 8 3'. 11. 416 ; 
lh)gcrs V. Jenkins, 1 Bos. &. Pul, 383 ; 1 
Dowl. r. C. 98, 99. But see yhhtoorLh 
V. Jlyull, 1 Bar. & Adol. 20. 

(i) Arcbbold’s Prac. K. B, by T. 
(Jliitty, 4 cd. tl7, 515; Arch. Prac. 
C, P. [19], id, [40]. in the latler it is 
observeil, “ Formerly, upon general pro- 
cess, a plaiiitifJ’ might declare in autre 
droit as executor, iic. but probably that 
would now be deemed irregular,” 
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self of SLicli variance, (w) But in that case t])e afticlnvit to hold 
to bail was general, viz. for a debt due to the piaintilf in his 
own right, and the declaration disclosed that it was for a debt 
alleged to be due to the plaintifl' in his representative cha- 
racter; (a*) and we have seen that in another case that Court 
held that a defendant may be declared against as administrator, 
though the process described him generally. (//) However, it 
will be prudent in a writ in the Common J^leas, when the plain- 
tiff' sues, or the defendant is sued in a particular character, to 
describe him accordingly in the writ ; and this indeed will be 
the safest course in all the Courts.(c) 

It has been suggested, that in all the writs agamsi an ex- 
ecutor or administrator, it is advisable so to describe him, in 
order ihcrchy to give him notice that the action is against him 
in that character, and render him liable for any subsequent 
misapplication of the assets ; {li) but a distinct written notice 
would bo preferable. («) i\s by the 2 W. 4, c. 39, and the rule 
Hil. T. 183.^^, and Mich. T. 183^, the form of action must ho 
described in the body of the writ, and in all actions for a debt, 
the amount of tlic claim must be yidorsed on the process, it 
follows that the defendant, as well as his ’bail, thereby suffi- 
ciently know the extent of (tahil'ily they would incur by be- 
coming bail to thc^ siierifl; and they may also search and obtain 
a copy of the affidavit (o hold to bail ; therefore so far it is not 
essoilial that the body of the writ should also state the exact 
character and right on which tlic plaintilf sues or the defendant 
is to be sued. 


Seventlily, Names of a// the / hifemlanis . — It will be observed 
that the form of the writ of summons, and other writs men- 
tioned in the act, are only adapt eU to the case of a s/n^le 
phuntifF or defendant; and of course when there are several 
parties on either side, the form must vary.(c) In such case 
the word yoitf subsequently to be found in the writ, is to be 
read disirihiitively lo cacii of the defendants, {d) It was always 


(v/ ) Mancslcy V, Stet'em, 9 J3in{:^. ]00; 
1 Dowl. P. C.71J, S. C3. But Mok* in 
Ihut case the affidavn wan i^encrat, as ttJi’a 
debt due to the plaintilV Iiiiiisclf, and ll»c 
decluratioii was for a riebt due to jjlaititifr 
as executor^ a variance wbicli of itself ilis- 
cliargcd tlie bail. Sec Ustcy v. ieicy,‘‘i 
Tyr. H. 216 ; 2 Cronip. N: .ler. SSI. 

(x) Id, ihid. See oliscTvatior.s of Court 
in Ilsley v. //.s/cj;, ‘2 'Tyr. 216 ; 2 Crump. 
&Jer/SSl, 

(i/) iruGou V. Pilling f S Brod. ^v, B. 
446 ; 6 Moore, 66, S. C. ; ante, 182 (p). 

(::) And see 1 Arch. Pr. C, P. [40j, 
where it is observed that it is exinmely 


iliiid)H'i;l \\l)etljer die practice of Issuing 
geicral process upon an aOiilavit in autre 
^(Iruis would now be allowed mi any of llie 
(’oijiJs, and K'fers to J Dowl. 27. And 
.S VVils. 61, 2 Bla. H. 722, slievving 
lied only in iionbailabie aeiiofis can siieli 
a vin'iane(‘ |)elweeii pnicess and declara- 
tion be unimportant. 

(li) J?rij V. Morgan, S Xev. iv Man, 
206. 

(//) See rule, anic, IdO, note {u), 

(e) Pidd’s Sup. A. n. 18SS, (). 67, 

Id) Eugiclicarf. v. Eyre and anulher, 2 
Dowl. 146, anlCj 166. 


CHAP. V. 
lliQi’isniis or 
W Rl'TS. 


Scrcidhhi, 'riie, 
oaiaes of uU the 
defendants must 
be i use) led in 
ci rry writ and 
no 
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* j’/<7C'6'A'67/r^, as well in bailable as serviceable process, to inelutlc 

vVtjts. one writ the names of aU the persons wlio ought to be made 
co^plainiiffs^ however mimcrous ; and as no amendment would 
now be allowed, cither in adding or subtracting a name, unless 
in cases where otherwise the remedy would be barred by the 
statute of limitations, greater care must now be observed in 
filling up and issuing a writ in this respect than heretofore, or 
the plaintiff* must begin de novo. With respect to several 
defendants, it was formerly the practice, in a joint action 
against several defendants, when exceeding four, to name at 
most four in one writ, and to issue another writ or writs against 
tlie others, naming only four in eacji, and it was also usual in ser- 
viceable process to include four persons as defendants, and 
afterwards to declare in separate actions against each, so that 
the defendants could scarcely anticipate, from the terms of the 
writ, how the plaintiff* would afterwards declare or know for 
what he proceeded, and it was suj)posed were frequently mis- 
led. (c) Ihit the first general rule of Mich. T. 3 W. d, put an 
end to botli these practices by ordering that every writ of sum- 
mons, capias and detainer, ^shall coniahi the names of all the 
defendants (if more "than one) in the action, and sliall not con- 
tain the name or names of every defendant or defendants in 
more actions than one.{d) However numerous the defendants in 
a joint action may be, tliey must all be named in each and every 
writ issued against them, although they greatly exceed four ; 
and when very numerous, if there be not room in the printed 
blanks for all the names and descriptions of residences, then 
the whole writ must be written; and if some one or more de- 
fendants be in one county, and the others in another county, 
then there must be at least as many concurrent writs precisely 
alike, as there arc counties (varying of course, if writs of capias, 
ill the direction to the sheriff* of each county); and there must 
be as many copies of sucli writ as there are defendants in that 
county, unless there has been an attorney’s written undertaking 
to appear for them. 

Upon the affirmative or first part of this rule, it is clear that 
a declaration naming more defendants than were named in one 
writ would be irregular, (e) But on the latter part of the 
rule, it has been held, that in process riot hailahle against several 
defeiidatils, the plaintiff may regularly declare in a joint action 
against some of them, provided he has done no act shewing any 

(r) IloUand v. Johmn, h '1'. R. 69b; (d) See rule ante, 160, note Oi). 

Ihompion v. Celter, 1 JVloore & S. 05. (c) 1 Arcli. Pr. C. V. [40]. 
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intention to proceed against the other defendant or defendants, cilAP. V. 
and especially so when the plaintiff* has entirely dropped his 

proceeding against such other defendant, (e) And the same 

doctrine prevails even on bailable process, when against several 
persons for a tort. {/) So that until the plaintiff* has declared 
on his joint process, no irregularity appears that could be taken 
advantage of, and therefore a defendant cannot object until after 
declaration. But where the names of two defendants had been 
inserted in a writ of summons, and afterwards they were both 
declared against separately^ the Court set aside the declaration 
and subsequent proceedings for irregularity, although there 
were two writs and the defendants had entered ^separate ap- 
pearances, which it was insisted waived the irregularity. 

And where a husband and his wife had been arrested on joint 
process^ and the latter had been discharged out of custody upon 
entering a common appearance, and afterwards the plaintiff* 
declared against the husband alon^ the Court held the pro- 
ceedings irregular. (Ji) And in a bailable action, if the decla- 
ration should be against fewer defendants than those named 
in the writ, the proceeding would^ although not within the 
terms of the rule, be irregular, and the Court would set aside 
the declaration, {i) 


Eighthly, To the Sherilf of 


greeting: — A writ 


of summons, we have seen, is to be addressed to the defend- 
ant or defendants; but writs of distringas and capias are 
by the prescribed forms in schedule of 2 W. d, c. 39, to be 
directed to the ^sheriff or other proper officer for executing 
such process ; and writs of detainer are by the scheduled forms 
to be directed to the marshal or warden, &c., already having 
the defendant in his custody. Since the abolition of the Welsh 
Court, the writ may be directed immediately to the sheriff or 
other proper returning officer of any county in Wales, (Jt) and 
it may issue into either of the counties palatine. (/) But they 
arc then to be directed to the chancellor of the county palatine 
of Lancaster or his deputy there, or to the Bishop of Durham 


Eighthly f Di- 
rections to llic 
Sheriff or other 
officer, to whom 
writ of distrin- 
gas, capias or 
dclaincr, is to 
be directed. 


(c) Tidd’s Sup. 1833, p. 467 ; Evans 
V, Whitehead, 2 M, & R. 367 ; Bowles v. 
Bilton, 2 C, & P. 474 ; Knowles v. Jo/m- 
soa, 2 Dowl. P. C. 633; and 11, E. 8 

G, 4, 

(/) Wilson V, Edwards, 3 B. & Gres. 
734; 3 D. h R. 622, S, C.; Evans v, 
BHiitehead, 2 Man. & Ry. 367 ; Pepper 
V. Whalley, 1 Bing, N. C. 71; Knowles 
V. Johnson, 2 Dowl, P, C. 633. 


(g) Pepper v. Whalley, 1 Bing. N. C. 71 . 
(/i) Caltarne v. Player, 3 Dowl. & Ry. 
247. 

(0 1 Arch. Pr. C. P. [10], citing 4 
East. .380 ; 1 M. & S. 53. 

(k) 11 G. 4 and 1 VV. 4, c. 70, s. 13. 
(0 Chapman v. Maddison, 2 Stra. 1089; 
Jackson v. Hunter, 6T. R. 73; sec the 
forms of writs into counties palatine, pre- 
scribed by rule Michaelmas term, 3 W. 4. 
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CHAP. V. 

Hequisites or 
Writs. 


or his chancellor there, and in a prescribed form, {m) and each 
is to make his mandate thereon to the sheriff of the county, (tw) 
Before the abolition of the former writs by 2 W. 4, c. 39, a 
serviceable latitat might be served in any county; but that act, 
section 1, implies that a writ of summons must be served in the 
county to the sheriff* of which it is addressed, or at least within 
200 yards of the border thereof, and not elsewhere; and the 
third and fourth clauses, as to writs of distringas and capias, 
limit the execution to the exact boundaries^ If there be a 
liberty or franchise within a county, it seems that it would be 
irregular to address the process directly to the local officer, 
but that it must be directed to the sheriff, who must make his 
mandate thereon, (n) unless the writ contain a non omittas 
clause, as is now invariably the case (o) in all writs of distringas 
and capias. (/>) And therefore, where the writ was improperly 
directed immediately to the bailiff' of the borough of South- 
wark, it was holden absolutely void, and the defendant was 
discharged out of custody, {q) 

The writ should be addressed to the sheriff* of the proper 
county very accurately, ami a mistake even in a letter in the 
name, if It would alter the sense or sound, would be fatal, as 
was once held the omission of the I in Middlesex, or the ad- 
dition of an s after the Sheriff* of Middlesex ; (r) and although 
it was held in one case, before the uniformity of process act, 
that a writ directed to the sheriff* (instead of sheriff^) of Lon- 
don, was sufficient, because the Courts take notice that the two 
sheriflTs are but one officer; ( a) yet decisions after that act came 
into operation, expressly deny that doctrine, and seem to esta- 
blish that such a mistake is a fatal irregularity, (f) The copy 
of a bailable capias, delivered to the defendant, was Sheriff* of 
London, and the writ itself was correctly sherifE?, and the Court 


(m) See forms prescribed by general 
rule, JVIicliaeliuas term, 3 W. 4, reg. II. 

(7i) Bowriug V. rritchard, 14 East, 
289 ; Bradshato v. Davis, 1 Chit. Rep, 
374. 

(o) Post, 190. 

(;>) 2 W. 4, c. 39, schedule No. 3 & 4, 
and see rule Michaelmas term, 3 W. 4,, 
which divects that no additional fee shall 
be payable in respect of the plaiutifl ’s 
introduction of a non omitlus clause. 

(q) Bowrivg v. Pritchard, 14 East, 
289 ; Bradshaw v. Davis, 1 Chit. Rep. 
374 j Grant v, Baggc, 3 East, 128 ; rule 
TiiuUy, 13 G. 2. 

(? ) Per Lord Denman, C. J., in Hodg~ 
kinsM V. Hudgkimon, S Nev. &c Man. 
564 ; 2 Dowl. 536 ; Tyser v, Bryan, 2 


Dowl. 643; Barker v. IVeedon, 2 Dowl, 
7U7 ; 1 Cr. M. & R. 396, S. C. ; but see 
Sutton V. Burgess, post, 187 (z) ; and 
Colson V. Berens, 3 Dowl. 253, in which 
the Court of Exchequer considered that 
the decision upon the cllccl of the omis- 
sion of the I in Middlesex was too strict, 
as such omission could not mislead. 

(.s) Cluitcrbuck v. WUdman, 10 Law 
J. 81 ; 2 Tyr. 276 ; 2 Cromp, & J. 2l3; 
and as to Middlesex see Barker v. IVeedon, 

1 Cromp. M. & R. 396; Jackson v. Jack-* 
S071, id, 438; 3 Dowl, J82; Bac. Ab. 
Sheriff, K. ; 2 Ld. Raym. 1135. 

(t) Barker v. Weedon, 4 Tyr. 860 ; 

2 Dow). 707 ; 1 Cromp. M. & R, 396, 
S. C. ; Nicol V. Boyn, 10 Bing. 339; 
iCr. M. &R.761,S.C. 
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made absolute a rule for discharging the defendant out of cus- CHAP. V. 
tody, and refused leave to amend. («/) So where the copy of a 

writ of capias, delivered to the defendant, was directed to the 

Sheriff of Middesex^ omitting the /, the omission of the I was 
in one case decided to be a fatal irregularity, and in effect no 
copy at all; and Denman, C. J., observed, that the omission 
of a letter is immaterial, if it be not productive of a variation 
either in sense or sound, but if it do, it is material ; (a) and in 
a subsequent case it was decided, that a writ of capias directed 
to the sheriffi* of Middlesex, in the plural, is irregular. (//) 

However, in a subsequent case the Court of Exchequer, after 
reiterating the rule that a mistake in a letter will n^t constitute 
an irregularity, unless it alter the sense, appeared to think that 
such omission of the I in Middlesex should not according to 
that rule have been considered a sufficient irregularity to sus- 
tain a motion to set aside the proceeding. (.^) And Alderson, 

J., in another case observed, that if the defect consist merely 
in bad spelling, as if the copy of a writ were in mispelling the 
word sheriff’ with only one j\ perhajps the objection might not 
be fatal, (r/) Where a writ of detainer was directed To the 
Marshal of our prison of the Marshalsea,^’ Instead of To the 
Marshal of the Marshalsca of our Court before us,’’ leaving 
it uncertain whether the prison of the Palace Court or the 
King’s Bench Prison was intended; this was held irregular, 
and t!ie defendant was discharged, {b) But it will be seen 
hereafter that there are some recent cases which admit excep- 
tions, wdieii the Court think the sense or meaning of the writ 
or copy have not been altered by a mistake, (c) 

Several Forms of Directions to Sheriffs, ifc. — The statutc^W , Forms of direc- 
4, c. yy, schedule No. 4, and the General Rules, Michaelmas siu-ntfs. 


(ji) Nichol V, lioijji, 10 Bing. 339 ; 3 
Moorc & Scott, 312; 2 Dowl. U. 761, 
S. C. ♦ 

(a ) Uoclglihiboii V. Hodgkinsoii, 3 Mun. 
& Ncv. 664; 2 Dowl. 636; Tyscr v. 
Bryan, 2 Dowl. 640; in Nicol, v. Bnyn, 
10 Bing. 338, also Tindal, C. J., held, 
that the omission of a leltcr, not altering 
the sense, might not be material or ob- 
jectionable. In Sutton V. Burgess, Ex- 
chequer, 13 JanuarVi 1835, Parke, B., 
it is said expressed his disapprobation 
of Hodgkinson v. Ilodgkinson. Sec note 
Barker v. Weedoii, 4 Tyr. 861 ; and 
Colson V. Berens, 3 Dowl. 253. 

(y) Barker v. Weedon, 1 Cromp. M. 
&; Ros. 396 ; Jackson v. Jackson, id* 438 ; 
3 Dowl. 182, S. C. 


(s) In SultoH V. Burgess, Excheq. R. 
21 January, Hilary term, 1835, per Parke, 
B. and Alderson, Xi. In that case the 
copy of a caj[)ias, delivered to the defend- 
ant, was ** take Marianne Burgess, if b 
(instead of she) be found, and the 

Court discharged with costs a rule for 
setting aside service of cajjias and clc- 
‘liveriug up bail-bond, saying the mistake 
did not alter the sense, MS.; and sec 
Colson V. Berens, 3 Dowl. ^53; Barker 
V, Weedon, 4 Tyr. 861 ; 1 Cr. M. & It* 
396, S. C. 

Nicol V. Boyn, 2 Dowl. P, C. 762 ; 
3 Moorc & Scott, 812 ; JO Bing. 339. 
(5) Storr V. Moimt, 2 Dowl. 417. 

(c) Post, Twenty-Seven, as tlie conse- 
i^iicnceSf &c. 
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CHAP. V. term, 3 W. 4, we have seen, give the forms of some directions 
^ Writs, tlic sheriff, &c. in ordinary cases, and to certain other ofli- 
ceis,(6^) as thus — 

To the Sheriff of — , Greeting.’’ (/) 

or if to the Cinque Ports, 

To the Constable of Dover Castle, Greeting.” 

To the Mayor and Bailiffs of Berwick-upon-Tweed, Greet- 
ing.” or 

To [as the case may be] Greeting.” 

To the Chancellor of our County Palatine of Lancaster, 
or to his Deputy there, greeting {g^ Wc command, &c. 

‘‘ To the jlcverend Father in God [William] by Divine Pro- 
vidence, Lord Bishop of Durham, or to his Chancellor there, 
greeting (g) We command, &c. 

“ To the Marshal of the Marshalsea of our Court before 
us.” (A) 

“ To the Warden of our Prison of the Fleet.” (/*) 

Other forms, as may be collected from the books of practice 
and decided cases, may be thus : {j ) 

To the Sheriff of Middlesex.” (i) 

To the Sheriffs of the city of London,” 

The following is the direction of the writ in o^/icr places : (J ) 
To the Sheriff of our City of Exeter.” 

To the Sheriff of our city of Litchfield, and the county of 
the same city.” 

** To the Sheriff of our city of Worcester.” 

‘‘ To the Sheriff of our town and county of Kingston-iipon- 
Hull.” 

** To the Sheriff of our town and county of Newcastle-upon- 
Tyne.” 

To the Sheriff of our town and county of Poole.” 

To the Sheriff of our town and county of Southampton.” 
To the Sheriff of our town and county of Carmarthen.” 


(c) Ante, 154 to 157, and Reg. Gen, 
Mich. T. 3 W. 4. 

(/) 2 W. 4, c. 39, schedule No. 4. 
When the writ of capias is into Middlesex, 
it should be directed to the shcriii' in the 
singular, altltough there are two ollicers 
constituting the sheriff. In London there 
are also tw'O persons recognized us sheritl's 
in the plural, and the writ should be di- 
rected accordingly ; but sheriff mny suOicc 
in writ, Cliitterbnch v. Wiseman, 10 Law 
J. 81, sed qudcre. 

(g) Reg. Gen. 3 W. 4, 1832. 

(/i) See c. 39, schedule No, 5 ; 


Storr V. Mount, 2 Dowl. 417 j 7 Leg. Ob. 
301, S. C. 

(i) See 2 W. 4, c. 39, schedule No, 5. 

(j) Sec forms, 2 Sellon’s Prac. 671,672. 

(k) A writ into Middlesex should he 
strictly in the singular, although there are 
two persons constituting only one olFicer. 
If described iti pleading as shcrilfs, it 
would be demurrable, and if so in writ, 
then irregular, Barker v. Weedon, 1 
Croin. M. 6c R. 396 ; 4 Tyr. 860, S.C. 
Jackson v. Jackson, id, 381 ; 3 Oowl, 
182, S. C.; Bac. Ab. Sheriii; K.; 2 Ld. 
Ray 111 , 113.5. 
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‘‘ To the Sheriff* of our town and county of Haverfordwest.*’ 

In the Isle of Ely the writ is directed 
To the Sheriff* of Cambridgeshire.” 

To a corporate town of exclusive jurisdiction, where there 
are no sheriffs, the writ must be directed to the corporation by 
the corporate name, as thus : 

To the Mayor and Bailiffs of Berwick-upon-Tweed.” 

To the coroners of a county, &c. the writ is directed thus: 

To the Coroners of our county of or of our 

city of 

The process must be directed to the 'principal officer ^ as to 
the s/ieriff'oi' returning officer y who is to have the execution of 
the writ, and even wdien by law it was essential that a writ 
must be executed by the officer of a liberty or franchise, the 
process of the superior Courts could not regularly be ad- 
dressed directly to him, but to the sheriff, who was to make 
his mandate directed to such officer ; and where a writ was di- 
rected to the bailiff of the borough of Southwark, it was holden 
void, and the defendant discharged out of custody. {1) Now 
as every writ under 2 W. 4, c. 39, is framed as a non omittas, 
the sheriff or his officer usually executes the writ, though the 
defendant be within a liberty or franchise. 

In Middlesex, although two individuals act as sheriff, yet in 
law they constitute but one sheriff or officer; and the writ must 
be directed accordingly To the Sheriff of Middlesex” in the 
singular, and a direction in the plural would render the writ 
irregular ; though at first, under the uniformity of process act, 
it was considered otherwise. (?w) 

In London, as the two persons constitute two sheriffs, a writ 
should properly be directed to the sheriff? of London in the 
plural; and although in one case where the writ was incorrectly 
in the singular, as ‘^Sheriff of London,” it was holden suffi- 
cient, as the two sheriffs arc but one officer; (w) yet where the 
writ itself was correctly directed to the sheriffs of London, and 
the copy served was sheriff in the singular, the variance was 
holden fixtal ; (o) and now if the writ or copy be sheriff instead 
of sheriff?, the omission of the. plural seems to be a.fiital mis- 
direction. (p) 

In the following places there are two sheriffs, viz,, the cities 

(V) Bowrhig V, Pritchardt 14 East, (n) CluUerOuck v. Wisemartt 10 Law 
289; Grant v. Bagge, 3 East, 128; J. 81. 

Bradshaw v. Davis, 1 Cliit. II. 374. (n) Nicol v, Boyn, 10 Bing. 339. 

(m) Barka‘ v. Weedon, 1 Crom. M. & (//) Barker v. Weedon, 1 Croni. M, & 

U. 396 ; Jackson v. Jackson, id, 438 ; 3 R. 396 ; 4 Tyr. 860 ; 2 Dowl. 707. 

Duwl. 182, S.C., ante, 186, 187. 
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Requisites of 
Writs. 
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CHAP. V. of Bristol, Chester, Coventry, Gloucester, Lincoln, London, 
Norwich, the town of Nottingham, and the city of York. In 
those clUes the writ should he directed “ To the Slieriffy of 

our city of In the town of Nottingham the direction 

is To the Sheriffs of the town and county of Nottingham,” 
and since the last mentioned decisions it should seem that a 
direction in the singular number would invalidate the writ. 

It should seem that when any district or place, being parcel 
of one county, is wholly situate within and surrounded by 
another, a writ of distringas or capias may be directed to the 
sheriff of either county, to serve or execute the same within 
such district* ; (/^) though it has been recommended that the 
direction be to the returning officer of the largest and sur- 
rounding district, {q) 

It can rarely occur that it will be requisite to issue bailable 
process to arrest a sheriff; but if it should, then, if there be 
two sheriffs, and only one is to be arrested, the process should 
be directed to the other sherifi’; (r) if only one sheriff, then to 
the coroner^ for bailable process directed to the sheriff to arrest 
himself would be iri:cgular,\^<v) though it was held otherwise as 
to serviceable process, when that as heretofore was directed to 
the sheritt', {t) If the coroner as well as sheriff arc to be de- 
fendants, then the Court or Master will appoint elisors, to 
whom the writ is then to be directed, (w) When the writ is 
directed to the coroner, the officer executing it is his officer 
and not that of the sheriff', consequently the sheriff is not re- 
sponsible for his misconduct. (t») 

Ninihii;, Non Ninthly, Nou oniittas clause * — It will be observed that the 

oniittas clause. Midi. T. 3 W. 4, expressly orders that in every writ of dis- 
tringas a non omittas clause may be introduced by the plaintiff 
without the payment of any additional fee on that account. It 
has been supposed that as the forms of distringas and capias 
in schedule of 2 W. 4, c. 39, prescribe the non omittas clause, 
if the same should be omitted the writ would be irregular, es- 
pecially because the rule Mich. T. 3 W. 4, orders that the 
omission .of any thing require4 by the act to be inserted or in- 
dorsed shall be deemed an irregularity, and perhaps afford 


(p) Tidd’s Sup. 1833, p. 83 and {() Mayor of Kingston whubbtlDoviX* 
form there referred to. 151 . 

(<^) AtiUf 179. (u) Mayor of Nortvich v. Gillf 1 Moore 

(r) iMsoti V. Bichlcy, 5 lUaulc & S. & Scott, 91 ; 8 Ring. 27, S. C. 

14'!. (v) Sergeant v. Cowan ^ t Cronip. & 

(s) V. Couhon, 1 Blu. R. 506. M. 491. 



AND PROCEEDINGS THEREON IN GENERAL. 


191 


ground for the sheriff'^s refusing to execute it. It is to be ob- 
served, however, that it was decided before the 2 W. 4, c. 39, 
that if a sherifl', under a general writ not containing any non 
omittas clause, executed the same within an exclusive franchise 
or liberty, the proceeding was valid between the parties to the 
suit, although the sheriff might be liable to an action at the suit 
of the owner of the franchise for the disturbance of his fran- 
chise. (xj 

The 2 W. 4, c. 39, schedule No. 4, by prescribing the form 
of capias with a non ornittas, obviously intended every writ of 
capias so to operate ; and it has been suggested that if a writ 
of capias omitting that clause were directed to th6 sheriff, he 
might not only refuse to execute it at all, but also the writ w'ould 
be irregular under rule 10 of Mich. T. 3 W. 4, as omitting 
part of the prescribed form, (y) 


CHAP. V. 
Requisites or 
Writs. 


Tenthly, That within eight days, — It will be observed Tenthly, State- 

that the prescribed form of a writ of summons or of a capias, 

o n • 1 T P 1 1 1 1 /vi the Defendant or 

&c. after naming the dcrendant, or the sheriff, or other oflicer, the silerifu 
distinctly commands what shall he done, viz. a writ of summons 
commands the defendant *Hhai within eight days after the service 
of this writ on you, invlnsive of the day of such service, you do 
cause an appearance to be entered for you in our Court of — (s) 
in an action, ^ ” and a writ of capias commands the she- 

riff or other proper officer, ‘‘that you omit not by reason of any ' 
liberty in your bailiwick, but tliat you enter the same, and 

talce C. D. of if he shall he found in your bailiwick, 

and him safely keep until he shall have given you bail, or made 
deposit with you according to law, in an action, cjr* at the suit 
of A. B. or until the said C. 1). shall by other lawful means 
be discharged from your custody , and also commands the 
sheriff' “ on execution hereof (i. c. on the arrest) to deliver 
a copy of the writ to the defendant;” and then requires the 
defendant to take notice, that within eight days after execution 
of the writ on him, inclusive of the day of such execution, he 
cause special bail to be put in for him in our Court of — (a) 

And a writ of distringas commands the sheriffs to distrijin upon 
the goods and chattels of the defendant for the sum of iOs., in 


(i) Carrott v. SmallpagCt 9 East, 330 ; 
Gill). IVac. C. r. 27 ; Pigolt v. With, 5 
B. & Aid. 502 ; 4 Bing. 523 ; 7 Taunt. Oil. 

(y) 1 Arch. K. B. 4 edit. 110, sed 
quare ; and see mp'a, 190, 191. 


(s) See observations on the too general 
requisition to appear in Court, ante, 149, 
note (u), and post, 1 92. 

(a) See the full forms of summons, ca- 
j>ias, &c. ante, 154 to 157, note. 
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CHAP. V. order to compel his appearance in Court to answer the plaintiff, 
to return to the Court what the sheriff’ has done on a 
named day,” and is subscribed with a notice to the defendant. 

As respects a Sheriffs who is an officer of the Court, and 
who by himself or undersheriff is supposed to be acquainted 
with legal terms, this direction may be sufficiently explicit ; but 
as regards a defendant^ who may not be a lawyer, it neither in- 
forms him how he is to give bail or make a deposit, nor of bis 
right to be taken to a friend’s house for the first twenty-four 
hours, or to what other lawful means of discharge he may be 
entitled, or how or in what office he is to enter his appear- 
ance or put‘in bail above ; and therefore in general a defendant 
when served or arrested, must apply to an attorney for direc- 
tions, or rather authorize him to take all necessary measures 
for him, and therefore less particularity in the writ might have 
sufficed, because every attorney immediately he has merely 
ascertained the general description of wTit will know as a 
matter of course what is to be done by the defendant. 

Eleventhly, Eleventh^ Return days of writs . — It will be observed that by 
forms of the writ of summons, capias and detainer, the de- 
ceedings in lieu, fendant is required to appear or put in special bail in eight days, 
inclusive oi the day of service or arrest in the named Court, and 
there is no express return day. Before the uniformity of pro- 
^ cess act, 3 W. 4, c. 39, the greatest niceties prevailed in taking 
care that all mesne process was made returnable on a proper 
day, and much of the time of the Court was occupied in discus- 
sing irregularities in respect of such return days. It was also 
a great source of vexation that writs might be made returnable 
and served on the very day they were issued, so as to fix the 
defendant with the costs of a declaration thereon, without the 
possibility of avoiding that expense by the most prompt pay- 
ment ; or if the defendant were not served with the first writ, 
there were several other alias or testatum writs immediately 
issued into different counties, greatly increasing the expense. 
But now every writ is to be in force/or four calendar months 
from the day of issuing the same, and a writ of summons or 
capias or detainer is not to have any return day, and the plain- 
tiff cannot declare until the ninth day after the service of the 
writ, or the arrest, nor will he be entitled to more than the costs 
of the retainer, instructions to sue, letter before action, and 
writ, and copy and service or arrest, if the defendant tender the 
debt and the costs of those proceedings before the expiration of 
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four days pursuant to the indorsed notice presently stated. But 
writs of distringas and proceedings to outlawry are by sections 3 
and 5 to be made returnable on some day in term^ not being less 
than fifteen days after the teste thereof; so that no considerable 
progress can beanade on a distringas or proceedings to outlawry 
in the vacations, it being considered essential that the Court in 
banc should control all further proceedings on a distringas or 
exigent. The sheriffs, however, are required immediately after 
the execution of a writ of capias to return the wi’it to the Court, 
together with the manner in which he shall have executed the 
same, and the day of the execution thereof, and also if the same 
remains unexecuted, then the sheriff* must return thef same at the 
expiration of four calendar months from the date, or sooner if the 
sheriff should be thereunto required by order of the Court or 
any judge thereof. And in order to enforce the immediate 
return of either of the writs directed to the sheriff* oi’ other officer 
under 2 W. 4, c. 39, the 15th section and the rules of Court, 
presently mentioned, authorize tlie Co.urtor a judge in vacation 
to make orders for the return of any such writ ; but no attach- 
ment for disobedience is to issue before the next term ; and the 
rule Mich, Term, 3 W. 4, directs that in case of such disobe- 
dience an attachment may issue in the next term notwithstand^ 
ing subsequent compliance, (c)* 

Ta'dfthly, Returnable in what Court ,' — The forms of the 
writs prescribed in the schedule of 2 W. 4, c. 39, and of the 
alias and pluries summons and capias, and other writs given in 
the rule M. T. 3 W. 4, having been intended to be used in 
either of the three superior Courts, are therein printed in blank 
for the name or description of the Court in which each writ is to 
be returnable. Each is to be filled up according to the intention 
of the client or his attorney, in which Court he m\l proceed, as 
thus, ‘‘ in our Court of King’s Bench,” or of Common Pleas,’* 
or of Exchequer of Pleas however, with analogy to the 
practice before the 2 W. 4, c. 39, if a writ of summons should 
require the defendant to enter his appearance in our Court 
before usf or in our Court of the bench at Westminster,” or 
in our Court before our justices of the bench at Westminster,” 
or by any other terms that are considered in law sufficient to 
describe the proper Court, it might suffice, {d) 


(c) Sec }mt ** thiTiyJive*^ qs to enforcing the sheriff’s rcttirn. (d) Tidd, 150, 


CHARvV, 

ow 


Twelfthly, 
Returnable in 
what Court. 


O 
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GI‘fAP*V. 
Rjbquijsites or 
Wbits. 


Thirteenthly f 
StHtfinetil of 
form of action, 

‘W 


It will be observed that the requisition to appear in a named 
Court, if intended to inform the defendant himself, is too gene^ 
ral^ and should specify the particular office of each Court in 
which the defendant is to enter his appearance, or put in bail 
above, and even shew how he is to appear ; tfie form might 
he sufficient in ancient times, when the defendant ^tually 
appeared in person in banc before the judges, but is now only 
strictly applicable to the most inferior Courts, where there is no 
office for entering an appearance distinct from the Court itself. 
It will hereafter be seen, that, as attached to the superior 
Courts, there is a different office for each Court, in which the 
defendant fe to appear, and but few defendants, without the 
assistance of an attorney, could correctly learn from the writ 
how and where they are to appear. 

Thirteenthly^ In an action on promises,"' \pr as the case 
may be,"] or in an action of debt, &)cy{e) — AH the forms of 
writs prescribed by the uniformity of process act, 3 W. 4, c. 39, 
expressly require that the defendant shall be informed in the 
body of the process of the form of action in which he is sued, 
though not the particulars of the cause of action, and this as 
well in serviceable as in bailable process, although before that 
enactment no allusion in the writ to the form of action was 
required, except in proceedings by special original and on re- 
cognizances of bail, and in bailable actions when an ac etiam 
was in general required, stating the/om of action, and then it 
was held that the variance between an ac etiam in assumpsit, 
and the declaration being in debt, would not be a ground of 
discharging a defendant on common bail, unless the double 
sum for bail would be above .£’40.( /‘) But now the form of 
action must be properly described in the writ although ser- 
viceable, and if the form in the writ should vary from that 
expressed in the previous affidavit to hold to bail, the defend- 
ant would be entitled to be discharged from custody imme- 
diately after his arrest ;(g') or if the subsequent declaration 
should vary from the form of action expressed in the writ, such 
variance would be deemed a fatal irregularity, and entitle the 


(e) It was urged tliat the schedule No. 
4, bj" using the words left tlie plaintia* 
to describe the form of action according to 
the usage of the law^ and that therefore 
•'action on the case,^' as intended for as- 
sumpsit^ might suffice y but the Court 
denied such latitude, and held tliat the 
precise J'mM must be observed, Richards 


V. Stuartt 10 Bing. 319; Gurney v. Bop* 
hlnson, 3 Dowl. 189; if objections taken in 
due time. See the actj ante, 154 to 157, 
(/) Mayfield v. Davison, 10 Bar, & 
Cres. 223. 

(g) Barker v. Weedon, 1 Cr. M. & R. 
396 ; and sec Richards v, Stuart, 10 Bing. 
319, supra. 
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defendant to move to set aside the declaration. (^) The pre# 
scribed form of the writ of summons requires the defendant to 
cause an appearance to be entered in the named Court, «» m 
action on promises [or as the case may be] at the suit of A. 

The form of the writ of distringas uses the expression, in a 
plea of trespass on the casef{i) [or debt f or as the case may 
be] ; the capias, in an action on promises f [or of debt,” 
&c.] ; the writ of detainer, in an action on promises,'' [or 
of debtf &c. as the case may be]. And the form in a writ of 
summons to a member of parliament is to be, in an action on 
pfomiscsl' [or debt, &c. as the case may be] at the suit of 
The forms in the schedule therefore, in precise words, 
direct the modes of describing tlie forms of action in only 
three actions, viz. Assumpsit, Debt, and Case ; and by the 
other words, or as the case may he," leave it open in such 
other cases only to introduce any proper description. It might 
have been supposed that the forms were given only as examples, 
but in the action of assumpsit the fjrrii has been hoklcn to be 
imperative ; and although assumpsit had always been consi* 
dered a species of action on the case, and it was usual in the 
introductory part of a declaration in assumpsit on promises to 
describe it as action of trespass on the case upon promises,” 
and there is not, strictly speaking, any such thing as an action 
on promises ;{Ji) yet it has been decided that the directions in 
tin - act arc to be strictly observed ; and therefore, where a writ 
required the defendant to appear to an action of trespass on 
the case,"' the Court of Common Pleas on motion set aside the 
writ for irregularity, it appearing by an indorsement that the 
action was not intended to be in case, hut for a debt of £1200, 
the Court observing that expense would be saved in the long 
run by adhering to the strict rule, which if departed from 
would occasion a contest in every case, and every departure 
might he argued as to the hardship of the particular instance ;(/) 
and it has even been held that if the description of the form of 
action was trespass on the case upon promises," instead of 
an action on promises," this would constitute a fatal irregu- 
larity, (w^) A fortiori the total omission of any description of 


(/j) Post^ 197 ; and^m'Dincrv, Walleij, 
9 Legal Obsener, 299. 

(0 See 2 W. 4, c. 59, schedule No, 5. 
(/«) Per Palteson, J. in Dmm v. Pai her, 
2 Dowl. 539 ; and in Pelt v, Jarhson, id. 
446; and in Richardh v. Stunrt, U)B»ng. 
Sl9; 3 Moore & Scotl, 537, S. C. Ihc 
enactment therefore, to say the least, is 
untcchnkal* 


(l) Jlu'hard^ v. Siumt, 10j3ing. 319; 
.5 Moore U Scott, 557, S. C. 

(m) King v. bheffmglon, t Cromp. & 
M. 563; Cinneif v. Jlopkinson, 3 l)owl. 
189; 1 Aiclib. K, 1), 4(h edit. 515; sed 
ipiaip, uhy not reject the words ** tiespass 
on the case” as hupetJUiout ; the defetU, it 
will be ohseived, is not nu omisiMi, but in 
using ioo mami words. 


CHAF. V. 
Utiqvums OF 
Warn. 
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CHAP. V. the form of action would be a fatal irregularity according to 

® declaring all omissions 

to be irregularities. 

But although the act in schedule No. 3, giving the form of 
distringas, prescribes a plea of irepass on the casef a writ 
of summons describing the form of action thus, “ an action of 
libel, '’(w) or ‘‘an action of slander,’ (o) has been liolden suffi- 
cient, because those descriptions convey even greater informa- 
tion than the words “ action on the case,”(o) and because the 
object of tlie statute was to convey to the defendant informa- 
tion as to the nature of the action to be brought against him, 
and the phrase “action of slander” conveys information to him 
even better than the phrase “action on tlie case” could. (/ j) 
However, as respects any information to a defendant^ this very 
succinct notification of the intended form of action can rarely 
be of utility, and certainly it cannot supply the use of “ parti- 
culars of the plaintiff’s demand,” which he is now entitled to 
in all the Courts without ^iflidavit if a judge think fit, and this 
even before appearance or bail put in. {(j) If the act had 
required every writ conckcly to state the substance of the 
came of action as in a notice of action, as “ in an action for 
c£’3(), the price of goods sold and delivered,” or for “ ^£10 da- 
mages for an assault and battery on the day of last,” 

then indeed sonic useful information, if at all requisite, w^ould 
be afforded. In case of a material misiatement or omission in 
a hailahle action in the writ, or statement in a w^rit of a form of 
action not adapted to the nature of the debt sworn to in the 
affidavit to hold to hail,(r) or appearing by indorsement on the 
writ not to be the form adapted to the real claim, or so appear- 
ing from the subsequent declaration, the Court or a judge 
would discharge the defendant out of custody, or order the 
bail-bond to be cancelled, {s) 

We have in a preceding page shewn the importance of 
selecting the most appropriate form of action in cases where 
the plaintiff' has the option of several, {t) In a bailable action 
care must be observed in describing the form of action in 
the writ that it accord with the affidavit to hold to bail, for 

(n) Per Parke, .T, in Veil v. Jackson^ 2 2 Dow). 539. 

3)owl. Wp. (9) Rule IJil. T. 2 W. 4, r. 47. Derry 

(0) Per Patteson, J . in Davic$\, Pmker, v. Ltond 1 Chitt^ ’s Hep, 724 ; 11, Trin. 2 
2 Dowl. 637 ; sed qu(rre, whether the G, 4, C. P. ; 6 Moore, 211. 

Court wore aware of the precise form (r) Barker v. IVeedon, 1 Cromp. &c M. 
having been prescribed in an action on 396, /jos/. 

the case ; and see 7\nig v. Skcfjiiigton, 1 (s) Bichards v, Stuart, 10 Bing. 319* 

Cromp. M. 36.3, flwlr, 194, note (e), 

(p) PcrPallcson, J. inDavhs v, Varker, (t) Ante, 130. 



AND PROCEEDINGS THEREON fN GENERAL. 


m 


otherwise the defendant, after arrest, might be discharged on 
common bail, or the bail-bond cancelled ; (.9) and it is of essen- 
tial importance, even in mere serviceable process, properly to 
determine on the correct form of action, afterwards to be ad- 
hered to in the declaration, before the writ is issued, for the 
plaintiff cannot imry from it in his declaration; and if he 
should do so in a bailable action, (0 the bail would be dis- 
charged, or the bail-bond delivered up to be cancelled ; and 
even in a non-bailable action the declaration might be set aside 
for the irregularity and variance, and perhaps also the writ;(/0 
as where the writ of summons was in an action of trespass,” 
and was indorsed, debt c£’ll. 12s. 9d., and the declaration was 
in trespass on promises^ in which case Bayley, B. said, “ both 
the writ and declaration might be set aside ;”(//) and where the 
Avrit of summons was ‘‘ in an action of t?'esj)ass on ike case upon 
promises,” and the notice of declaration in an action of tres- 
pass on the case,” the Court set aside the proceedings (a*) on 
the ground that improperly tlie words of trespass on the 
case” were introduced between the words action” and the 
words ‘‘ upon promises,” and on the ground that it is better to 
compel suitors to adhere to the strict form, for otherwise the 
Court would always be discussing what deviation was allow- 
able. 

But the circumstance of a declaration commencing by alleging 
that the defendant had been summoned to answer the plaintiff 

of a pica of trespass on the case,” (instead of “in an action on 
promises,”) and afterwards being framed in assumpsit, is not a 
ground of demurrer, but merely an irreguiarlf f/, to be taken 
advantage of only as such.(y) It has, however, been held that 
if the affidavit of debt be for goods sold and money lent, the 
mere circumstance of the declaration containing no count for 
goods sold, is no ground for entering an exoneretur on the bail 
piece. (^) To avoid mistake, it may be as well here to insert 
the proper form in every description of action, {a) viz. : 

In assumpsit, “in an action on promises.” 

In debt, “ in an action of debt.” 

In covenant, “ in an action of covenant.” 


CHAP. V. 
Requisites of 
Writs. 


Proper descrip- 
tions of forms of 
HCtion. 


(s) Burlier v. Weedon, 1 Cronip. & R. 
396, post. 

(t) liichards v. .Stuart, 10 Bin*;. 319. 

(u) Edwards v. Dignan, 2 Dowl. ‘iiO ; 
King V. SkeJfiugUm, 1 Croni. &l IM. 363 ; 
2 lOowl, 606, S. C. ; Scr'iviner v. H'la/t’i/, 
9 Legal Observer, 299 \ 1 Arch. Pr; C.P. 
40. 

(a) King v. Skeffington, 1 Crom. & M. 
363, 


(i/) Mitrshall and aiiother \\ Thomas, 2 
Howl. 208. 

(s) Gray v. Harccy, 2 Dool. 114 ; but 
see Barker v. Wcedou, 1 Cr. IM. CS: II. 
396, post. 

(a) It will be oI)scrvc(Hl)at aw action 
of replevin, usually removed from an in- 
ferior Court, and scire facias and eject- 
ment, arc not within the 2 W. 4, c. 39, 
ante. 
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CHAP. V. 
Bequisites of 

WniTs. 


In detinue, ‘Mn an action of detinue/' 

In a joint action of debt and detinue, in an action ot debt 
and detinue/' (i) 

In case or trover, in a plea of trespass on the case/' 

In trespass, in an action of trespass/’ 

The non-observance of the directions in the statute, as by 
misdescribing the form of action “ in an action of trespass on 
the case upon promises,” is the rule M.T. 3 W. 4, declared 
to be only fin irregularity, to be taken advantage of in due 
time, and does not render the writ void ; and if the defendant 
should omit to apply to set aside the proceeding in due time, 
or sliould nbt succeed in the application, an arrest and bail- 
bond, on a writ defective in stating the form of action, would 
continue valid, and could not afterwards be impeached by the 
bail.(e) 

Supposing the description of the form of action be techni- 
cally correct, tlien it has been considered tl:*at it would be 
premature, merely upon receiving jmrficulars of demand stat- 
ing claims properly the subjects of a different form of action, to 
move to set aside the writ or* proceeding for irregularity, because 
the plaintifl* might amend his particulars, but that the defendant 
must wait until the plaintiff by his declaration has varied from 
the form of action stated in the w'l it ; {d ) but that if the affidavit 
to hold to bail be clearly for a debt, and the form of action 
described in the capias be ‘‘ in an action on the case,” and be 
indorsed for a debt, tlie defendant may Immediately, and before 
the plaintiff has declared, move to be discharged out of custody 
for the irregularity, because it is apparent that the plaintiff 
cannot declare with effect upon such a writ, and there is no 
reason for detaining the defendant longer in custody, (e) 

This enactment, requiring every writ to state the form of 
action, at first occasioned innumerable irregularities, and cer- 
tainly the requisition may occasion more delay in commencing 
an action than heretofore, when, at the instance of an angry 
or hasty client, an attorney would sometimes instantly cause 
a general writ to be issued, excepting where an ac etiam to 
arrest w^as essential, and afterw ards declared in any form of 
action he might think preferable, or left the declaration 
entirely do the pleader ; whereas now it has become essential 
for every attorney, before he issues any writ, fully to ascertain 
the particulars of the plaintiff’s claim, and well to consider 


{b) See Pj ice’s Prac. 17, 194 ; Barker Weedoji, 1 Cr. M. 

{(') Cfinney V. jlopkinsfii^ Cj Dowl, 1Q9. & 11. .‘>90*; but see Gray v* llatvcy. 

Id) Addis V. Junes, Dowl. 104. 2 Do>yI. 114; ante, 190. 

(f) Richards v. iitnart, 10 Bing, 019 ; 



AND PROCEEDINGS THEREON IN GENERAL. 


199 


what will be the best form of action ; and in doubtful cases 
even to take advice before he issues the writ. However, as this 
delay is calculated to secure more accuracy in ihid first instance^ 
the requisition upon tlie whole will probably be found useful 
to suitors. (/) But as respects any beneheial information to 
ijL defendant y the very succinct notification of the intendedyhm 
of action cannot be of utility, nor can the same supply the use 
of particulars of the plaintiff’s demand,” which he is now 
entitled to in all the Courts without affidavit, and even before 
he enters his appearance or puts in bail, provided a judge think 
fit to order the same, (g) 

Fourteenllihj^ At the Suit of A, Ih, — It will be ob- 

served that the prescribed forms of writs of summons and ca- 
pias, in schedule 2 W. 4, c. o9, after concisely describing the 
form of action, state at tvhose suit the appearance is to be en- 
tered or the bail to the sheriff is to be given, or deposit made, 
and the other forms of process also contain requisitions to the 
same ellect, {h) The Christian and Surname of all the plain- 
tiffs in the action must here be stated, but there is not any ex- 
press rule relating to the names or number of the plaintifis, as 
in the case of defendants. If a writ name only one plaintiff, 
and the declaration two, the declaration would be set aside for 
irregularity. (/) A misnomer of a plaintiff, however, could no 
longer be pleaded in abatement, though it should seem that the 
3 & 4 W. 4, c. 42, s, 11, enabling the defendant to compel the 
plaintifi' to amend a misnomer in a declaration, applies as well 
to mistakes in the name of a plalnliff as of a defendant, {k) 
And a misnomer of a plaint/J)] even when suing as a corpora- 
tion aggregate, is not a ground of nonsuit, (/) unless perhaps it 
should appear that the defendant was misled by the misde- 
scription. {m) But upon process in the name of one plaintifl^ 
if the declaration be delivered in the name of two, the proceed- 
ings might be set aside for irregularity; (u) so if a writ be at 
the suit of a husband, there cannot regularly be a declara- 


(/) See 117 to 125, as to the 
utility of the /irst instructions in an action. 

(g) Rule II.T. 2 W. 4, r, 47 ; Denny v. 
Lloydy 1 Chitt^’s Rep. 724; Rule T. 
2 G.4, C.P. ; 6 Moore, 211. 

(/i) As to names of }>laintiir and de- 
fendant, see Chilty on Pleadhig, 5 edit, 
vol. 1 , 279 to 204. 

(r) Rogers v. Jenkins, 1 Bos. ftc P. 
38:i ; Lewin v. Smith, 4 East, 589 ; Chit, 
on Pleading, 5 cd. 282, 203. 

(k) Ante, 170; 1 Arch. Pr« K, B. Jd 


cd. 443. 

(/) ‘Mayor of Stajfordv, Botion, 1 Bos. fc 
Pul. 10 ; Gardner v. Walker, 3 Anst. 935 ; 
Jowelt and others v, Charnock, 6 Maule 
S. 45 ; Boughton v, Frerc, 3 Camph. 
29 ; Bretherton v. B'ood, (> Moore, 1 41 ; 
3 Bro.tv B. 54, S.C,', Long ridge v. Brewer, 
7 Moore, 522 ; 1 Bing. 143, S. C. 

(ni) Boughton V. Frere, 3 (’amp. 29 ; 
1 Stark. Kvid, 2d ed, 411 to 415. 

(jt) Rogers v, Jenkins, X Bos. 6c i*uL 
383. 


CHAP. V. 
Requisites ov 
Writs. 


Fourlernthly, 
Name of tlu' 
plaiutiir, or at 
whose suit. 
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CHAP. V. tion at the suit of husband and wife, (o) It has been decided 
Wnirf ''' prescribed form of a writ of summons, repeating the 

— letters A. B. in that part of the writ, impliedly requires the 

repetition of the Christian and Surname of the plaintiff, who, in 
default of defendant entering his appearance, will enter an ap- 
pearance for him, and that the blank in the printed form must 
be filled up accordingly ; and where the name was omitted in 
that part of the writ, and the w ord plaintiff substituted, Parke, 
J. held the omission fatal, (p) 

Formerly the Courts w'ould in most cases permit an amend- 
ment of a writ by striking out or adding the name of a plain- 
tiff ; {(j) and, .where the name of an official assignee of a bankrupt 
W'as omitted in the declaration by assignees of a bankrupt, 
the Court, on motion, permitted an amendment by introducing 
such name, although there w^as no affidavit, prmcipc, or writ 
to amend by. (>•) l>ut no such amendment will now be allow^ed, 
unless the remedy would be otherwise barred by the statute 
of limitations, (6‘) or unless, perhaps, the proceedings have ad- 
Character iji Vanccd fill’ iivtlie cause. (/) We have already sufficiently con- 
sidered the necessity for, or expediency of, a description of 
the character in which parties sue or are sued, {ti) 


Fiflcenthlii, 
Notice, to the 
(Jefciulaiil of 
the coiise- 
(jiienccs of his 
7um-<ippeavnncCf 
or not piiHinir 
in bail above, 
arul other 
Warnings in hodp 
of writ. 


Fiftecnthli/, Warnings and Notices^ (jr, in Writ, as ‘‘ take 
Notice that, — Tlie writ of summons, us well as capias, and 

the distringas in the body of each, state ivhat will be the con- 
sequences if the defendant do not enter his appearance, or in a 
bailable action cause special bail to be put in ivilhin eight days 
after the service of the nonbailablc writ or arrest on a capias, 
inclusive of the clay of service or arrest, viz. the wn’it of 
informs the defendant, that if he do not appear in the eight 
days, the person or persons suing, ( repeating his Christian and 
Surname, for a blank for the name, or merely inserting the 
w ord plaintiff, would be irregular,) (a) may enter an ap- 
pearance for him, and proceed therein to judgment and ex- 


(o) licehs and ^Vife v. Robins, Barnes, 
337 ; Prac. Rog. J31, 13^; 1 ScK Prac. 
8. 1, b. 3 j Tiiid, 9 ed. 

(p) Smllhw ('rump, 1 Dowl. 51 9; 5 
Leg. Ohs. 3a I, S.C. 

((j) i''ox\\ Ciiflnn, 1 (;hit. PI, l-l, n. 
(e) ; Raker, Assignees, Sic. v. Ncavi^r, 3 
'I’>r. v3.‘) ; I fj’diij. Ct M. 112. J3iit sec 
Rinns a)id IVife, v, l*ratt and another, 1 
(■InUyV Hej). 3(;9 J Tidd, 161 j Adamson 

V. J {■(/, note. 


(r) Id. ibid. ; Baker v. Neave, 3 T^^r. 
233. 

(s) IJodgkmson v. Uodgkinson, 3 Ncv. 

M. Lukin v. TPatsoa, 2 Dowl. 

P. C. 633. 

(/) Fox V. Ciijhn, 1 Chitty on Plead- 
ing, 5 ed. 14., note (e), an amendment 
just before trial. 

(w) Ante, Ull to ld3. 

(t) Smith V. Crump, 1 DovvI. P, C. 
519; supra, note (/)) j 5 Legal Ob. 384, S.C. 
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cciition and in bailable process states that such consequences CHAP. V. 

will ensue as are pointed out in a warning to the defendant, 

which the 2 W. 4, c. 39, schedule No. 4, requires to be sub- “ ^ 

scribed at the Jbol of the capias. And the 16th section enacts, 

that all such proceedings as are mentioned in any writ, notice 

or warning issued under that act, shall and may be had and 

taken in default of a defendant’s appearance or putting in 

special bail, as the case may be. 

It will be observed, that the prescribed form of a writ of 
capias contains in the body of the writ the following notice to 
the defendant : — And we hereby require the said C. D. to 
take notice that within eight days after execution hereof on 
him, inclusive of the day of such execution, he should cause 

special bail to be put in for him iri our Court of to the 

said action, and that in default of his so doing, such proceed- 
ings may be had and taken as are mentioned in the warning 
hereunder written or endorsed hereon.’^ This notice in general 
refers to ihefour warnings, No. 1, 2, 3, and 4, stated in the 
schedule of the act. No. 4, and are usually printed at the foot 
of the writ] (y) and it has been recently decided, that if so 
there given, and fiot indorsed, then the a*bove words, or in- 
dorsed hereon/' need not be inserted in the writ, and indeed 
would be a notice calculated to mislead, (z) The second warning 
improperly refers to the statute 7 & 8 G. 4, c. 71, s. 2, instead 
of :md even without noticing the 43 G. 3, c. 4G, s. 2 ; for the most 
important notice to the defendant would have been his right 
under the last-mentioned act to deposit with the sheriff or 
undersheriff, or other duly appointed officer, the sum sworn to 
and 10/. for costs, and thereupon to obtain his release ; and the 
7 & 8 G. 4, c. 71, relates only to a deposit in the Court, in lieu 
of bail above, (a) Where there are several defendants, it has 
been held that the printed word you f in the form of a writ of 

summons, prescribed by the schedule of 2 W. 4, c. 39, is to be 
read distributively andthat it is unnecessary to insert the words 
for you and each of you.” (i) It has been objected, that the 
prescribed form of writ of summons is imperfect, in not inform- 
ing the defendant that if he do not appear, the plaintiff may 
afterwards issue a distringas And take his goods, as another 
mode of enforcing appearance, (c) 


(y) Sec the form, onfe, 155, in note. (b) JCnglcheart v. Eyre and another, ^ 

(&) Bridgman v. Curgcnsefi, 3 Dowl. 1, Dowl. 145 ; <5 L«g. Obs. 138, S. C. 

(a) Geacli v. Coppin, 3 Dowl. 74. («) IVicc’s (jen, Prac. 18, note *. 
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CHAP. V. Sixteenthly, “ Witness Thomas Lord Denman,” [or “ Sir 
^***WBrr».* Nicolas Conyngham Tindal, Knight,” or “ James Lord Abin- 

SirteenM Westminster, the day of a.d. 1835.” — 

I'e&te in name of The 12tli section of 2 W. 4, c. 39, expressly and all the forms 
H^Ckkj-iToT schedule impliedly require that all writs issued by au- 

of the Court thority of that act shall be tested and supposed to have been 

issued by the authority of the chief justice or chief baron of 
the Court out of which such writ is issued ; or, in the case of 
a vacancy in those offices, then in the name of the •senior 
puisne judge, and the non-observance would be an irregu- 
larity ; {d) and this, we have seen, is more important than and 
will supply a defect or mistake in the name of the king, (e) 
Before that act it was decided that the teste of a writ, if irregular 
in naming a late chief baron instead of the existing one, might, 
on a distinct cross-rule for that purpose, be amended, and the 
rule for setting the same aside be thereupon discharged without 
costs. (/') But, in a prior case, a rule for setting aside the 
service of a copy of a quo minus, tested in the name of Sir A. 
McDonald, instead of Sir A. Thompson, was made absolute 
with costs, the copy served varying from the original, which w^as 
correct, (g) But since the 2 W. 4, c. 39, and rule M. 3 W.4, 
declaring all omissions in writs ivregulavilies, and the resolution 
of the Courts not to amend unless where otherwise the statute 
of limitations would bar the remedy, it may be concluded that 
a different rule as to permitting an amendment would prevail. 

Sevenieenthly, Sev)enteenihhj ^ The date of the day and year of issuing* — It is 
required by the same 12th section of 2 W. 4, c. 39, that 
the writ. every writ issued by authority of that act, (consequently in- 

cluding only writs of summons, distringas, capias, and detainer, 
and writs of summons against members of parliament when 
traders, under G G. 4, c. IG, but not w rits of exigent or procla- 
mation, w hich w^ere antecedent to the act,) shall bear date on the 
day on which the same shall be issued, although in the vacation. 
And if not dated at all, or if dated on a day different to the 
very day on which it was actually issued, it Avould be irregu- 
lar, (4) and the omission would not be cured by any indorsement 
on the writ. (/’) This first regulation was in lieu of that in 

{d) Semble, W* 4>, c. 30 j rule Mich. 245; Anouymous, 2 Chit, K. 239 ; i 
term, 3 \V. 4, r. 10 ; Elwin v. Drummond t Tyr. R. 37?, note («.) 

4 Uing. 278 ; 12 J. 13. Mojre, 523, S. C. See rule lylicluielmas term, 3 W. 

(e) Ante, 164, 4, r. 10, ante, 161, declaring every omis- 

(f) Wakeliug V, I Fatsnn and Williams sion,&c. an irregularity. 

V. Bull, 1 Tyrw. R, 377. (i) Anon* 1 DuwJ. 654. 

(g) Morris v. Herbert, 1 Price’s R. 
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5 & 6 W. & M. c. 21, s. 4, and 9 & 10 W. 3, *c. 25, s. 42, 
which required that the officer who shall sign any writ or pro- 
cess to arrest a person before judgment, shall at the same time 
set down upon such writ or process the day and year of his 
signing the same, but which enactment seems to be virtually 
repealed by the substitution of the necessity for inserting the 
actual date in the body of the process. As neither of the 
statutes referred to prescribed how or in what manner such 
time shall be insertei, it has been considered on the former 
statutes to be immaterial whether the day or year be described 
in the writ in words or in figures. {It) It was holden that the 
statutes of William 3d, as to the officer’s indorsing#the day and 
year of issuing the writ, were merely directory, and that the 
omission did not vitiate, provided the teste of the writ was 
correct ;(/) and there was a similar decision upon the rule of 
M. T. 1 W. which required the like indorsement on process 
before the 2 W. 4, c. 39.(w^) The object of the former sta- 
tutes and of the last mentioned ]*ule, was to apprise the 
defendant of tlie actual time of issuing tlie writ, which was 
essential at that time, when the date of the writ by no means 
corresponded with the actual time when it* was issued, so that 
he could noi I now whether it was issued before a tender, 
&c.;(w) but now as the 2 W. 4, c. 39, s. 12, requires erery 
writ issued by authority of that aci,{n) viz. writs of summons, 
disivingas, capias, and detainer, and writs of summons against 
members of parliament, to be dated 07i the very day when 
issued^ the necessity for any indorsement of the time of issuing 
is removed, and the former statutes and rule are virtually re- 
pealed, (o) And although the direction in the former statutes 
and rule were considered merely directory, if there were now 
an omission of the date of issuing, or a mistatement, or an in^ 
dor seme nt of the date instead of an insertion thereof in the 
body of a writ of summons or capias, it would be decided to 
be an irregularity^ especially as the 10th rule of M.T. 3 W. 4, 


(/c) Butlev V. Cohen, 4 Maule & Sclw. 
335 ; Gi'ojan v. b Taunt. 651 ; Eyre 

V. 6 Taunt. 333, JkTorc llic 2 

W. 4, c. 39, wlicrc ii wrong and i in pos- 
sible year, as 1807, was staled, instead of 
18l!7, in the Eiiglisli notice at the foot of 
an atlaeliineiit of privilege, tlic mistake 
w as decided not to constitute an irregula- 
rity, Steel V. Campbell f 1 'I’aunt. 424; 
12 Moore, 522; and an omission of the 
year Nvas lioldeii no objection, Humphries 


V. Colliugwood, 2 Darn, Aid. 642. 

(l) Colelnj V. blorriSf 1 Wils, 91 ; Win- 
die V, Jllcardo, 3 J. 13. Moore, 249. 

(m) Sec the rule 1 Cromp.,6c Jer. 274; 
and Millar v. Bowden, id, bC>'3, 

(n) As an exigent or proclamation is 
not issued by aulbority of that act, it is 
not within this enuctiucnt, Lewis v. DavE 
son, 3 Dowl. 275, 

(ft) And see Tidd's Supp. 1833, p, 68, 
n. (6). 


CHAP. V. 
Rkquxsiti^s of 
Writ*. 
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CHAP. V, declares all omissions to be irregularities. The copy of the 
served on or delivered to the defendant must also coutaiii 
• the date, for indeed otherwise it is not a cop)ip and if the do- 

cument delivered to the defendant be in blank for the date, it is 
a fatal irregularity, (y) 

Teste of pro- respects proceedings to outlawry^ the 12tli section 

ceedings to out- / t i i 

lawry by writof does not apply as regards the teste, because an exigent or 
procJamaiion proclamation is not a writ issued by thm authoriiy of 2 W . 4, 
c.39.(^’) The 5th section of that act however enacts, that 
every first writ of exigent and proclamation shall bear iesle oh 
the day of ihe return of the writ of capias or disti ingas, whe- 
ther such writ be returned in term or in vacation ; (.y) and sub- 
sequent writs of exigent and proclamation shall bear teste on 
the day of tlie return of the next preceding writ. As a writ 
of capias has no fixed return day named therein, it seems to 
follow, that the first writ of exigent and proclamation must 
bear teste on the day on which the slierifl' makes his return to 
the writ of capias, (/) or on that marked by the oflicer. (.v) 
‘There is also in the 10th section a proviso, that conl'niHcd 
process to save the statute of limitations, when the first process 
has not been executed, must be issued in continuation of a pre- 
ceding writ within one calendar month after the expiration of 
such preceding writ, and shall contain a memorandtim indorsed 
thereon or subscribed thereto, specifying the day of the date of 
the first wTit. It must be kept in view that the enactments in 
SW.4, c.31), are strictly confined to the teste or date of pro- 
cess in personal actions : and in other cases of writs that can 
only properly be issued in term time, as a writ of certiorari or 
mandamus^ it must still be tested in term, though if by mistake 
it should be tested in vacation, it might be amended. (?0 

The day of issu- Before the 2 W. 4, c. 39, we have seen that process (except- 
fog when by special original) might be issued before the cause 
commancemptof action was complete, and it sufficed if a cause of action ac- 

®ction, , , 1.1, 

crued before or during the term m which the writ was return- 
able, and before the time of which the declaration was enti- 


(p) AnovAjmom, 1 Dowl. 654 ; Per- 
ring V. Turner, 3 Bowl. 15 i iiiul yet as 
regards appearance or bail above the date 
is immaterial, for the defendant has eight 
days from the service or arrest. 

(g) Perring v. Turner, 3 Bowl. 15; 
post, *Hwenty seven.” 

(r') Lewis v. Davison, 3 Bowl. *275. 

($) This may be the very day on which 


tlie sheriff actually rcturncrl or delivered 
the writ to the proper officer, or of that 
on which such officer subsequently iiiarLcd 
the return, Lewis v, Davison, 3 Bowl, 
275. 

(0 Tidd’s Supp. 1833, p. 99, n.(d). 
(n) Rowell v. Breedon, H, T, 1835 ; 
9 Legal Observer, 299. 
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tle(l;(.r) but now if cither of the writs prescribed by that act 
were issued before the cause of action was complete, the 
plaintiff would be nonsuited, or if the objection were apparent, 
the process might be set aside for irregularity, However un- 
less the objection be apparent and clear, the defendant might be 
put to his plea in abatement or to wait till the trial, (y) A capias 
as well as a writ of summonSy are now considered the commence- 
ment of the action, and neither can be issued, still less exe- 
cuted, before the cause of action is complete. We shall 
presently find, that before the writ has been executed, it may 
be amended in the teste or in any other matter, provided 
it be rescaled ; if the mistake was in the teste not .truly stating 
the day when the writ was actually issued, then the real day 
must be inserted ; but if the defect were in any other matter, 
the original teste should stand, and the writ would be con- 
sidered as issued on the day when originally sealed, After 
l!ie writ has been executed, we shall find that it cannot be 
anunuh d, excepting, perhaps, in the^ single case of the danger 
of a statute of limitation becoming a bar. (a) But the same 
strict rule does not extend to Jinal process, and a ca. sa. lUiyr 
be amended in its teste by leave of the Court, even so as to 
affect bail, 

By a great improvenicni in practical forms the General 
Bides of II. T. 4W. 4, prescribes, that in the issue and nisi 
pi'i is record, and writ of trial to the sheriff, Ihe date of the 
first writ in the action shall be accurately state ’ in the com- 
mencement of each of those forms, by which means at the trial 
all difilculty respecting the time of commencing the action is 
now removed. An alias or pluries need not, since the 2 W. 4', 
c,CA), be tested of the return day of th first writ, and their 
issuing is not confined by sect, 10 to any given period after the 
expiration of the first writ, except it issued to prevent the 
operation of the statute of limitations, (c) 

Eighleenthlyy Memorandum as to duration of iprit, 

At the foot of the writ of summons and capias issued under 
2 W. 4, c. 39, the forms in the schedule prescribe that a me- 
morandum shall be subscribed (now usually printed ), stating 


(a) Beal v. Wilding, 7 T. R. 4 ; Swan- 
colt V. Westgarth, 4 East, 175; Hall v. 
Ohder, 11 East, 118; ante, 1.^9. 

(i/) Lamb V. 1 Dowl. 447 ; Kerr 

V. Dick, 2 C1>U. licp. 11:1 Arch. K.B. 
^ 22 , . 577 . 

(s) Abtcn V. Underhill f 1 Croni. & Mcc. 


492 ; Thompson v. Dicas, id, 768 ; ante, 
159. 

(a) Past, ** twenty nine,’* 

(h) Engkhcart v, Dunbar, 2 Dowl. 
202 . 

(c) Nicholson v. Lemon, 4 Tyr, 308; 
ante, 204. 


m 

BEQyiStTSSOF 

Wiim. 


Ei^thteeuthly, 
Memorandum, 
Notices and 
Warnings sub* 
scribed to writs, 
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CB4R V, 


Nineteinthy, 
Of the Indorse-' 
ments on writs 
before sert'ed or 
executed in ge- 
oerol. 


tbAt it will tsomtiiini^lR fiMoa only four calendar months, (d) vie. 
' at the fodt of a wit of «|unmons, to be served on a defendant 
' in general, and of a writ of summons to a member of parlia’ 
ment, in order to enforce the provisions of the 6 G, 4, c. 16, 
8. 10, in the following form;—" N.B. TMs writ it ta be served 
within four calendar montIts from the date thereof including 
the day gf such date, and not afterwards and there is a simi- 
lar form to be subscribed to a writ of capias, excepting that 
the word " executed” is to be substituted for " served.” The 
omission of or deviation from the prescribed form might con- 
stitute an irregularity under the rule M. T. 3 W. 4, r. 10. 

At the fpot of a writ of distringas there is to be another 
prescribed notice to the party, of his goods having been dis- 
treined, and of the necessity for his appearance in eight days, 
and that the plaintiff may enter an appearance for him, and 
proceed thereon to judgment and execution, or sometimes it 
may be that the plaintiff will proceed to outlaw the defend- 
ant, (e) but not in the alternative ; (/) and at the foot of a writ 
of capias, besides the memorandum, there is to be indorsed 
^warning to the defendant. (g) The memorandum, notice and 
warnings are usually printed on the writs, and several of the 
prescribed indorsements, presently noticed, are also printed in 
blank before the writ is cither signed or sealed; but, it would 
seem, that it would suffice to make each indorsement after the 
writ has been sealed. 


Of the Indorsements on Writs. 

Nineieenlhljj, Indorsements on Writs. — By the 2 W. 4, c. 39, 
certain indorsements must be made upon every writ and copy 
thereof served, and which indorsements are enforced by the 
rule 3 W. 4, r. 10, declarmg that any omission shall be deemed 
an irregularity, to be set aside by the Court or a judge. 
It has been remarked that the rules M. T. 3 W. 4, prescribing 


(d) 2 W. 4, c. 39, 8ched, No. 1, 4. 

(e) Id . No. 3. 

(f) Frastr v. Case, 9 Bing. 464, 

(g) 2 W. 4, c. 39, schedule, No. 4. 
It is rather singular that amongst the 
wammgi af the foot of a writ of capias ^ 
tinere ts m lutiination to the officer or 
thlb defendant of the dytj^ of the officer 
not to carry the defendant to a tavern 
or prison, &c. within twenty -four hours 
from the time of the arrest, but to take 
him to some safe and convenient dwell- 
ing-house of his own nomination or ap- 


pointment, within three miles in the same 
county, not being his own house, in pur- 
suance of 32 G. 2, c. 28, s. 1 . The allow- 
ance of those 24 hours aflbrd a ])arty time 
to obtain money and the debt and costs, 
and thereby a\ old the expense of bail bonds 
and prison fees, or exactions for civility 
money j and it would be a very salutary 
rule to require an indorsement of this 
warning upon every wiit, copy and war- 
rant. See Deiohirst v. Pearson, 1 Cromp. 
& Mec. 36 j. ^ 
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the forms of writs into the counties sitigulatlj^ contain 

no dir^tion as to indorsements on writs^ but that neveiv 
theless they must be observed, (/<) The several requisite in« 
dorsements are^ firsts the indorsement in a bailable action of 
the sum sworn to ; secondly^ the indorsement of the name and 
place of abode of the plain tiff^s attorney and of his agent; 
thirdly^ the indorsement of plaintiff’s name and residence 
when he sues in person ; and fourthly^ an indorsement of the 
time of service or arrest after the same has been effected. 
Each of these matters must, when the nature of the process 
so requires, be indorsed, or the proceeding will be irregular. 
There is also a ffih indorsement on process, whether ser- 
viceable or bailable, when the action is strictly for a debt^ 
which is required by rule 5 of M. T. 3 W. 4, jjiirecting, that 
in such action (i. e. for a debt ) the amount of the debt and 
costs claimed shall be indorsed, with a notice, that if the de- 
fendant pay the amount within four days no further pro- 
ceedings will be had. (/) But this latter indorsement not 
being required by a statute^ but onfy by a rwfe, the Court will 
in general permit a» amendment. (J) 

The first indorsement prescribed by the forms in S W. 4, 
c. 39, sell. No. 4 and 5^ and usually found printed in blank on 
a bailable writ of capias and writ of detainer, and in the Co- 
pic^ of each, is the statement of the amount of the sum for 
which hail is to he required, according to the affidavit to hold 
to bail or by a judge’s order, and which is usually in these 
words : — 

Bail for £ {k) by affidavit.” (Z) 

or when by a judge’s order, thus, 

Bail for £ , by order of the Honourable Mr. Justice 

* , made on the day of , a.d. 1835.” 

This requisition is merely a repetition of the direction of 
12 G. 1, c. 29 ; but now under the 2 W. 4, c. 39, and the rule 
of M. T. 3 W. 4, r. 10, its observance has beeprae more im- 
poriant, because the 12 G. 1, c. 29, was holdcn to be merely 
directory, and consequently tl\e non-compliance with the di- 
rection was considei>ed unimportant, (w) But now under the 

(/t) 1 Arch. Pr. C. P. [40]. aSTidiivIt was filed is roade^ filed 

(t) See rule, ante^ 160, in notes. 14th January, 1835, o^ic o clock, O.HJ* 

(j) Cooper V. Walter, 3 Dowl. 167; But the statute 2 W. 4, c.39, doet pot 
post, Twenty-nme,*^ require the statement o£ such time. 

(/v) N.13. The precise sum sworn to. (m) Whiskardv, Wilder, I Burr. 830; 

Sometimes at the end of these Grice v. Alien, Barnes, 414 ; Mitchell r, 
words a statement of tha time when the 


cue 
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1. Indorsement 
of the sum morn 
to, and fop 
winch bail is to 
be required. 


Forms of in. 
dorsement. 
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CHAP.V. 

R-EQUlSn’E 

iKDOnSEMENVS. 


Indorsed direc- 
tion mi to arrest 
one of several <le- 
fendunts. 


S, Indorsement 
of tlie name and 
place of abode of 
plaintiff* s at- 
torney or agent 
issuing tlic writ, 
or of plaintiff's 
name and ad^ 
dress when 
there is no at- 
torney. 


2W,4, C. 39, and rule M.T; 3 W. 4, r. 10, the non-observ- 
ance would be holden a fatal irregularity, (w?) Indeed this in- 
dorsement on the writ and copy delivered to the defendant, is 
the best authoritative intimation as well to the sheriff and the 
officer as the defendant, for what precise sum, by the affidavit 
to arrest, the defendant is to be required to give bail, and, 
therefore, it seems extraordinary, that even under the 12 G. 1, 
c. 29, the requisition was held to be merely directory. Where, 
however, the indorsement was bail for £40 and upwards by 
affidavit, it was held that the words *^and upwards” did not 
constitute any irregularity ;(w) and this indorsement on a ca- 
pias requires no date,(^) unless when made in virtue of a 
judge’s order, when the form in the schedule, No. 4, requires 
the date to be stated. Where a defendant was arrested a 
second time on a fresh writ upon the same affidavit, by a rule 
of Court permitting such second arrest, it was decided not to 
be necessary to notice such rule in the indorsement, ip) 

When a capias has been issued against several defendants, 
and it is not intended to arrest one of them, then it may be 
advisable, under the authority of the 4th section of the 2 W.4, 
c. 39, to indorse on the writ and copies the order to the sheriff 
not to arrest the ' particular defendant immediately under the 
above indorsement, as thus: — ‘^Arrest the within named C. D. 
and E. F., and only serve a copy of this writ and indorsements 
on the within named G. 

The 12tli section, in order to afford information to the de- 
fendant, to whom he may apply in order to settle the action, 
requires that every writ issued by authority of that act shall 
be indorsed with the name and place of abode of the attorney 
actually suing out the same ; and in case such attorney shall 
not be an attorney of the Court in which the same is sued out, 
then also with the name and place of abode of the attorney of 
such Court in whose name such writ shall be taken out ; but in 
case no attorney shall be employed for that purpose, then with 
a memorandum, expressing that the same had been sued out 
by the plaintiff in person^ mentioning the city, town or parish. 


Gibbons, 1 H. Bla. 76; DorringUm v. 
Brieknell, 11 Moore, 445 ; Martin v. 
Bid good, 12 Moore, 236 ; 4 lUiig. 63, 
S.C.; Tidd, 169; id. Supp. a.d. 1833, 
j). 92, (k) ; Miller v. Bowden, 2 Tyr. R. 
112, acc . ; but see Hill v. UeaU, 2 New 
Rep. 202 ; temble contra. 


(m) Semble, Webb v, Lawrence, 1 Croni, 
& Mee. 806 ; but see Tidd’s Supp. 1833, 
p. 92, 11 -(/c), contra, 

(n) Webb v. Lawrence, 1 Cronip. & 
Mee. 806. 

(o) Richards V. Stuart, 10 Bing. 322. 

(p) See further, post, Chup. VI II, 
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and also the name of the hamlet, street, and number of the CHAP. V. 
house of such plaintiff’s residence, if any such there be. 

The rule M. T. 3 W. 4, r, 9, further ordered, that when the 
aitorney actually suing out any writ shall sue out the same as 
agent for an attorney in the country, the name and place of 
abode of such attorney in the country shall also be indorsed 
upon the said writ, {p) 

The 2 W. 4, c. 39, sched. No. 1, prescribes the form of 
such indorsement upon a writ of Summons^ as thus: 


This writ was issued by E. F., of 
said A. 

And No. 4, on a Capias^ thus : 


-, attorney for the Eormsofin- 

clursenicnts as 
to attorney wlio 
issued the writ. 


This writ teas issued by E. of , attorney for the 

jilaintiff [or plaintiffs'] within namcdJ\( 2 ) 


Or if issued by an attorney as agent foT another, then the 
indorsement may be in this form: — 

This writ teas issued by L» M. of No, 1, Inner Temple 
Lane, in the Temple, London, aitorn^nj, as agent for N, O, of 
Maidslofie, in the county of Kent, attorney for the said A » />. 
within namedT 

If there be no indorsement of the name and abode of such 


attorney or attornics, the Court would set aside the process for 
irregularity, (r) as an omission of a matter directed by 2 W. 4, 
c. 39, s. 12, contrary to Rule 10 of M.T. 3 W. 4, a.d. 1832, 
and In a bailable action, discharge the defendant out of cus- 
tody, or order the bail bond to be delivered up to be can- 
celled. (r) And wlierc the name of a person who was not an 
attorney of the Court of Exchequer, out of which the writ liad 
been issued, was indorsed, the Court, on motion for that pur- 
pose, stayed the proceedings until the name of some other 
proper attorney should have been substituted, and ordered 
the attorney whose name was so indorsed to pay the costs of 
the application. (. 9 ) But wliere the indorsement was Poole 
and Gamlen, Gray’s-Inn, London,” it was held a sufficient de- 
scription as well of the attorney issuing tlie writ as of his resi- 
dence,(/) although there can be only owe attorney on the 
record, and although Gray’s-Inn is in Middlesex, and not in 
London, ( t^ and although the Christian name of both the attor- 

(;>) See rule, ante, 161, in note, and (s) ConUable v. Johnsoiif 1 Cromp. 5c 
2 Moore 5c S. 635 ; 9 Bing. 4-45. , , Mee.38 ; 3 'iyr.*23l ; 1 Dowl. .'>‘>6. 

(7) SomeliiTies also the date of the writ (() F.ngUheart v. Ktire, 2 Dowl. 145; 
Is here added, as thus — “ the 27tli day of 6 Legal Observer, 138 ; and see Khig v. 
May, 1834 hut this is not required by JMonklwnse, 4 Tyr. 234; 2 Dowl, ‘J21 ; 
the forms in 2 W. 4, c. 39. 2 ("romp, 5c Mee. 311, S.C.; Jith v. 

(r) Sheppard v. Shum, 2 'lyr. I’ep. F/ »/, .3 Dowl. 37 ; and see James v. .Su t/if, 
712. 4n. 5c 0.681. 


VOL. III. 
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KwMitis ***** ^*** omitted ;(a) and a description of the attorney’s abode, 
I»Don»8MEHTs, ^ 0^ “ Ely-placc,” was bolden sufficient, (x) and this because 
” attornies can be more readily found than other individuals, (y) 

But the omission in the cojjy of a writ of the word “ London” 
in the description of the attorney’s residence in the principal 
writ, was deemed to bo a fatal irregularity. ( 2 ) It will be ob- 
served, tbat when a plaintiff, whether an attorney or not, sues 
in person, then the form in the schedule requires his residence 
to be stated, and the merely describing him as of such a place, 
would be insufficient ; (a) but an indorsement of the attorney’s 
addition, describing him .as “William Searle, Bread-street, 
Cheapsidc,” without the word “London,” or ‘5 of,” or “I'e- 
siding at" was held sufficient, {h) though the party was dis- 
charged on another ground. 

The object of tliese regulations was to enable a defendant 
to know and immediately to refer to the person or persons 
supposed to have been concerned in issuing the process, and 
this probably with two objects, first, that the defendant might 
ascertain the precise object of the proceeding, and cither pay 
the debt and costs within the four days allowed by the General 
Rules Hil. T. 2 W. 4, and M. T, 3 W. 4, or propose terms of 
compromise; or if the authority of the named attorney should 
be doubted, then to investigate the same. In furtherance of 
the latter object, the 3 W.4, c. 39, s. 17,(c) and the General 
Rule thereon, M. T. 3 W. 4, r. 14, (d), empower the defendant 
to ascertain whether or not the attorney be authorized, and 
if he answer in the affirmative then the defendant is entitled 


(u) See. preceding note. And see ex- 
press decision ns to omission of Ciuisli.in 
imtne, Pkhnan v, CoUh, 9 Leg. Obs. 

It, will be observed, also, that (he ‘il (J. 

c. 44, 8. 1., requiring volice of' ad ion 
to a justice of the pmee, and that the 
imjne of such attorney or agent, and his 
place of abode, shall be indorsed, it 
was lield that a signature by initial of 
the (Christian name sullked, ^laphew v, 
Locke, 7 'raunt* 63 ; 2 Marsh, 377, S.C. ; 
and where one part of t^e Christian name 
was omitted, the notice wa.^ holdcn suffi- 
cient, James v. Swift, 4 B. & C. 681*; 
6 6*25; 2 Car. & Payne, 237, 

S.C. So as to residetice tiescribing an 
attorney of Birmingham sutfices, though 
so large a place, though at Durham 
would not .‘mffice, Osborn v, Gough, ,3 Bos. 
& Pul, 551 ; Taylor v. Femoick, 7 T. R, 
635, But describing an attorney as of 
a place in London, when in fact it was in 
Westminster, was holden fatal in a notice 


of aclion, Steers v. Smith, 6 Esp. 138 ; 
Mills V. Collett, 6 liing. 90. 

(.t) Engleheart v. Edwards, 9 liOgal 
Observer, 138 ; 2 Dowl. j45, S. C. 

(v) Eugleheartv. Eyre, 2 Dowl. M5. 
(s) Smith V. Fennell, 2 Dowl. 654. 

(rt) Ilodson V, Gamble, 3 Dowl. 174, 

(b) Knight V. Moses, January, 1835, 
per Patteson, J. on a summons. How- 
ever, ill consequence of the attorney for 
the defendant representing that there was 
a rule to tim contrary, the learned judge 
diHclmrged the defendant. Sed qutere 
whether any distinction between attor- 
nies and other persons is tenable, for the 
12th section equally requires the place of 
abode of an attorney as the residence of 
t<ic plaintiff when suing in person ; and 
what is the difference between the words 
abode and residence ? See Ilodson v. Gam- 
ble, 3 Dowl. 174, 

(c) Ante, 153, note. 

(d) Ante, 161, in note, 
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io a written particular of the plaintiff’s profession and resi- 
dence. (c) 

Neither the stat. 0 W. 4, c. 89, nor the rule Mich. T. 3 W. 4, 
refer to or notice the enactment in 7 & 8 G. 4, c. 71, s. 8 & 9, 
which prohibited sheriffs from granting any warrant upon a 
bailable writ unless it were delivered io Mm by an attorney^ or 
the clerk or agent of an attorney, or the writ were indorsed by 
such attorney^ &c. in the presence of the sheriffs under^sheriff, 
or other officer^ having the execution of process, with the name 
and place of abode of such attorney. This enactment was 
to prevent the fraudulent indorsement of an attorney’s name 
by some unknown person, and thereby obtaining Oi vexatious 
arrest, and it should seem still in force, so as to require bailable 
process either to be delivered by the regular attorney himself 
or his clerk or agent, to the sheriff’s officer, or that one of the 
latter should be seen io indorse the writ by the under-sheriff or 
his officer. But where the plaintiff sues in person, and himself 
indorses the process as required by the statute, the case seems 
not to be within the 7 & 8 G, 4, c. 71.t/) 


CHAF.V. 

likiQviakta 


When either of the five writs is issued in person^ or by a 3 . indorscmcnta 
plaintiff himself, without the intervention of a third person, as '\**'*8 

. ,, \ JSsuecJ bv a 

an attorney, (as is usual wlien the plaintiff is an attorney,) the phtinliir ill 
2 W. 4, c. 39, s. 19, requires a still more pai^ticular indorsement, 
expressing that the same has been sued out by the plaintiff 
in person, mentioning the city, town, or parish, and also the 
name of the hamlet, street, and* mimher of the house of such 
plaintiff^ s residence, if any such there be (^’) and the sche- 
dule No. 1 prescribes the form of such indorsement to be as 
follows : 

This writ was issued in person by A. B., who resides at Form of such 

^ [mention the city, town, or parish, and also the name 

of the hamlet, street, and number of the house of the plain- 
** tiff’s residence, if any such.”] 

An indorsement thus, This writ was issued in person by 
W. H. King, who resides at No, 7, Grafs Inn Square, Lon- 
don,” was liolden sufficient, although it was objected that Gray's 
Iifh Square is in Middlesex and not in London, the CouVt say- 
ing, that as Gray’s Inn Square is a place not within any city, 


(c) And see proceedings, post, at the 
('onc)usion of this cliaptcr* 

(,/’) See siiggosiions, 1 Arch. Pr. C, P. 
[41], and I Arch, K. U. 4Hi edit. V2‘U 
(g) But it will be observed that this 


act does not adopt the salutary precaution 
in 7 & 8 G. 4, c. 71 , «, 8 iSc 9, requiring 
the plairilifl’ to sign Ills name in presence 
of the hberiir or otlirr ofHcer. 


P 


O 
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CHAP. V. 
Requisite 
Indorsements. 


4. Tndorsemcnt 
of nmount of 
debt and costs, 
and notice when 
same may be 
paid to avoid 
further costs. 


Form of such 
indorseiucnt, 


town, parish, or hamlet, the description was as good as could 
be given under the circumstances. (A) With reference to a de- 
cision upon a rule for security for costs, or a statement of the 
plaintiff’s residence, it has been held that describing him as 
residing at Peel’s Coffee House, Fleet Street, is not sufficient.(«) 
In the prescribed form, it will be observed, the residence of the 
plaintiff in person is to be stated.; and therefore where the in- 
dorsement merely was, ‘‘ This writ was issued by Charles Lewis, 
^No. 6, Bernard Street, Brunswick Square, the plaintiff within- 
named in person,” this was held irregular, as the word of was 
not synonimous with resides,'^ as the place might merely be 
his office, (k) 

The rule Ilil. T. 2 W. 4, a. d. 1832, Rule II. made before 
the statute 2 W. 4, c. 39, required that “ upon every bailable 
writ and warrant, and upon the copy of any process served 
for the payment of amf dehiy the amount of the debt shall be 
stated^ and the amount of what the plaintiff’s attorney claims 
for the costs of such writ or process, arrest, or copy and ser- 
vice, and attendance to receive debt and costs ; and that upon 
payment thereof within four days to the plaintiff or his attorney, 
further proceedings will be stayed. But the defendant shall 
be at liberty, notwithstanding such payment, to have the costs 
taxed, and if more than one-sixth shall be disallowed, the plain- 
tiff’s attorney shall pay the costs of taxation. The indorsement 
shall be written or printed in the following form : 

The plaintiff claims £ — — for debt, and £ for costs^ 

and if the amount thereof he paid to the plaintiff or hisattor^ 
ney within four days from the service (J) hereof further 
proceedings will he stayed 

As the 2 W. 4, c. 39, abolished all prior mesne process, and 
perhaps affected the last-mentioned rule, it was deemed expe- 
dient by the general rule of Mich. T. 3 W. 4, made subsequent 
to and in order to enforce the 2 W. 4, c. 39, expressly to order 
that such rule of Hil. T. 2 W. 4, shall be applicable to all 
writs of summons, distringas, capias, and detainer, issued under 
the authority of 2 W. 4, c. 39, and to the copy of every such 
writ, ipi) The form of indorsement prescribed by the rule of Hil. 


(h) Kintr V. MonJihouse, 2 Cromp. & 
M. 314; 4 Tyr, 234, S. C. The decisions 
on the form of notice of action required 
by 24 G. 2, c. 44, and other acts, may 
assist in questions of this nature, see ante, 
part ill. vol. ii. 68 ; and Cl»ifly’!> Col. Slat. 
61-8,11010(7). 


(i) Ifodson V. Gamhle, 3 Dowl, 174. 

(Ii) Lewis V. Davhoji, S Dowl. 272, 
273. 

(0 It is now settled that llic word ser- 
vice is always proper, post, 213. 

(»i) See rule, ante, 160, in note. 
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T. 2 W. 4, it will be observed, does not say ‘^arrest” or ^^exc- CHAP. v. 
cution,” but merely uses the^ term service, and which term was In^bIbments. 
probably prescribed to be indorsed alike as well on bailable as 
on serviceable process, because in both cases a copy of the 
writ is to be delivered to the defendant, and he is to have four 
days from the service of that copy, and not from the arrest or 
execution of the writ. The word service, therefore, refer- 
ring to the delivery of the copy of the process, is most appro- 
priate, and the use of the word arrest or execution might in 
that respect actually mislead and be improper, unless the copy 
were served immediately after the arrest, (m) There has, 
however, been some difference of opinion on that point, though 
it seems to be now settled that the very word service, used 
in the rule of Hil. T. 2 W. 4, and referred to in rule Mich. 

T. 3 W. 4, ought always to be adopted, (w) and not the 
word execution” or arrest.” (//) But as this particular in- 
dorsement is not directly prescribed by the statute 2^ 
but merely by the rule of Court of Mich. T. 3 W. 4, the judges 
have come to a general resolution to permit the plaintiff to 
amend bailable or serviceable process when this indorsement is 
defective, or even entirely omitted, although in general no 
amendment of process is now allowed except in the single in- 
stance when the statute of limitations would otherwise consti- 
tute a bar; and now, when a motion has been made to set 
aside process, or the copy served in respect of a defect of this 
nature, the course is for the Court or a judge to permit an 
amendment on payment of costs, and allowing to the defend- 
ant four days from the time of the amendment for payment of 
debt, (o) 

Perhaps the requisition of this indorsement, the terms of 
which are compulsory on the plaintiff, is one of the most 
important and essential improvements in modern practice* 

Before this regulation, it was the practice of some inferior 
practitioners to issue a writ returnable even on theytame day, 
or to serve the writ on the return day, and immediately after 
the service to declare de bene esse, so that the defendant 
could not avoid an accumulation of costs; and even if ready to 


(?») Evans v. Bidgood, 4 Bing. fiS ; 23; Shirley v. Jacobs, 5 Moore & Scott, 

EUhtm V, Robhison, 2 Dowl. 241 ; and tlic 67 ; 3 Dowl. 101, S. C. ; Cooper y.JValker, 

omission was at first considered an irre- 3 Dowl. 167. But now the Courts per- 

nmliahle irregnlaritif, because the rule mit «».» amendment , Shirley v. Jacobs, 5 

Mich. T. 3 VV. 4, is to ho considered Moore & Scott, (i7. and other cases, /wL 

compuLsory, and not merely directory, (u) Shirley v, Jacobs, 5 Moorv 
Uyley v. Boissomes, 1 Dowl. 38 3; Tomkins 67 ; 3 Dowl. 101, S. C.; Hooper v. 

V. Chilcot, 2 Dowl, 187; Urquhari v. ira/Zccr, 1 Cromp, M, &C. 11. 437. 

Dick, 3 Dowl, 17 ; Colts v, Morpeth, id. (o) Id, ibid. 
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CHAP. V. pay he could not effect a settlement without taking out three 
InimjrsismUts. several summonses for staying proceedings on payment of debt 
and costs, during wdiich the latter continued to accumulate; 
but the effect of this amelioration in the practice is to allow 
the defendant four clear days, exclusive of that oir which the 
process was executed, to pay the debt and costs, even without 
the expense of a summons ; and, on the other hand, he is only 
allowed four days, for after that time it is reasonable that 
during the remaining four days antecedent to appearance or bail 
above, the plaintiff should be preparing his declaration, in 
order to declare on the ninth day, so as to avoid further delay. 
And therefore, unless the defendant pay the debt and costs 
within the allowed four days, he cannot afterwards do so with- 
out a summons and order, and paying what further costs may 
have been incurred. (/>) 

With analogy to some decisions upon the 12 G. 1, c. 29, 
(viz, that the indorsement of the sum for whicli the defendant 
was to give bail, according to affidavit, W'as only directory^) it 
might be supposed that this rule of Court also was merely 
directory in requiring such indorsement, but as the object of 
the rule of Hil. T. 2 W. 4, repeated in the rule of Mich, T. 
3 W. 4, 1832, was to afford the defendant an opportunity, in 
serviceable as well as bailable process, to pay the debt and 
costs, to prevent an increase of expense, tlie omission of or 
imperfection in such indorsement is now considered a fatal 
though amendable irregularity, (//) and extends as well to writs 
against attornies as against other defendants, although it was 
insisted that as they are acquainted with the law, so much 
strictness in proceedings against them ought not to be re- 
quired. (?) 

But the very terms of the rule only apply to a writ issued for 
a debt ^{s) and not to a writ partly for a debt and partly for 
damages, (/) as an action of assumpsit for the value of a stack 
of hay, the price of which the plaintiff had paid to the defend- 
ant, and for damages for not having had the unmolested stand- 
ing thereof on the defendant’s land, pursuant to agreement; (m) 
and in an action on a bail bond, or a replevin bond, it is not 
necessary to indorse the amount of the debt and costs, {x) 

(p) Price’s Gen. Pr. C6. Mnsdep, 1 Dow]. 432; mid sec mmlo- 

(</) Rytey v. livissimia, 1 Dovf\. 3«3 ; goiis decision, Mansfield v. Brearev, 1 
Tomkim v. Chilcolc, 2 Dowl. 187. Adol. & El. 

(r) Tomkins v. Chilcolc, 2 Dowl. P,C. (u) Perry v. Patchett, 1 Croinp, fic M. 

iOr. 87; 4 7>r.>25, S. C. 

(s) Curicin v. Moseley, J Dciwi. 4,32. (a) Howland v, Dakeyne and others, 2 

^ (0 Perry v. Patchelt, 1 Cromp. M. & Dowl. 832 ; 1 Crom. M. & U. 29 ; 

llos, 87 ; 2 Dow), 667 ; S, C. Cnrivin v. Smart v. Loveck, $ Dow]# 34. 
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An indorsement thus; Tiie phiintifF claims ML is* GiL for cHAP. V. 
debt, with interest thereon, from th# 13th day of March last, 

and GL for costs; and if the amount thereof be paid, &c./^ — 

but without calculating and stating the amount of the interest, 
was holden in full Court to be sufficiently certain, (y) 

It would be improper to indorse as the debt a sum more than 
is really due ; and if much too large a sum should be indorsed^ 
and afterwards on payment into Court of a less sum, the plain- 
tiff should accept it, and proceed no further, the Court would 
no doubt, on an early application in the vacation by the de- 
fendant, deprive the plaintiff of more than the costs of his writ, 
or at least make such rule or order that he woulc^ proceed at 
his peril as to further costs, (z) If there should be no indorse- 
ment, or one clearly insufficient, the Court or a judge might 
set aside the writ as irregular, (a) or in a bailable action order 
the bail bond to be cancelled ; however, as this indorsement is 
not enjoined hy sta/ulej but only by the ruie of Court Michael- 
mas term, 3 W. 4, the Court or a judge will now, we have seen, 
allow a defect in t/ds indorsement to be amended, (i) 

Supposing that there should be a mistake in the indorsement, 
either in stating the debt too high or too small, it should seem 
that either party might obtain an amendment in the amount 
on summons, and if defendant should not pay the sum in- 
dorsed and costs within the named time, the plaintiff would be 
at liberty to declare and deliver particulars for and proceed 
and recover a larger sum, and would not be absolutely bound 
by the sum named in the indorsement, although it might prinia 
facie appear to be the limit of his claim. It has been insisted 
that this indorsement ought to be dated, but the objection was 
overruled, because the prescribed form does not require any 
date ; (c) and it has been decided that if the defendant impro- 
perly gets possession of a writ of summons, and thereby pre- 
vents an indorsement of the amount of the plaintiff’s claim, the 
Court will compel the defendant to pay the costs, (cl) 

The rule Hilary term, King’s Bench, 2 & 3 G. 4, in order no indorsement 
to prevent the arrest of a wrong person, ordered that the dc- 
fendant’s attorney or agent should indorse on the writ the place abode, ad- 
of abode and addition of the d^ifendant or such other descrip- 

the dcfcMidant is 

’ now necessarijf 

(y) Copello V. Browti, 3 Dowl. Kid; J)owl. 17; Cooper v. Waller^ id» 167; tliougb perhaps 

Sealy v. Jicarne, id, 196. Shh icy v. Jacobs, 5 Moore 6c Scott, 67 ; advisable. 

(z) EllUlon V. Robinson, 2 Croinp. & 3Do\vI, 167, S. C. ; Hooper v. Walker, 

M. 34'3,; 2 Dowl. 241. 1 Croin. M. 6c K. 437. 

(a) liyley Boissomas, I Dowl. 383; (c) v. Lrtu?rej/cc, 1 Dowl. 81. 

Jones V. Price, 2 id. 410. (d) Brook v, Edridge, 2 Dowl. 647, 

{b)Ante, 213, (o) ; Urqiiharl v. Dick, 3 
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tion of him as SHch attorney or agent might be able to give, {c) 
But it has been suggested that since 2 W. 4, c. 39, requires 
the residence of the defendant to be stated in a summons and 
capias, and does not notice the above indorsement^ or any 
statement of the defendant’s addition, it may be inferred that 
such indorsement is no longer necessary; and vi^hen such in- 
dorsement was required, although the shprift' might refuse to 
execute the writ unless so indorsed, (y) yet the Court would 
not on that account set aside the writ for irregularity, but only 
relieve the sherifl'. (g) In cases, however, where the name of 
the defendant is very common, or where it is known that there 
are several persons of the same name, then a very particular 
description of the intended defendant is certainly advisable, 
althougli not expressly required; and indeed the most eminent 
work on the practice of the Courts has appeared to consider 
that the above rule is still in force in the Court of King's 
Bench. (//) 


OTHER GENERAL POINTS. 

IkvenlicUi, Although the ‘<3 W. 4, c, 39, 'is silent on the 
subject, and does not in terms permit a plaintiir to issue and 
have in force at the same time several original ox first writs of 
summons or capias, ike. into different counties, and at first it 
seems to have been supposed that such proceedings w’ould not 
be regular ; (/) yet it is now settled that a plaintiff may at the 
same time, in order to expedite his proceedings, and take the 
earliest opportunity of executing mesne process in one county 
or the otlicr, issue several writs of the same nature simulia- 
neoushj into different counties, and when it is supposed that 
the defendant is sliifting from one to the other, it may be ad- 
visable thus to issue two or more writs of summons or capias 
into cliflerent counties at the same time, so as to serve or arrest 
the defendant in one or other of the counties ; but this cannot 
perhaps be done so as to charge the defendant with the expense 
of more than one of sucli concurrent writs, (/r) unless it be clearly 


(c) Sec rule in b Bar. Aid. 560. 

Kenrick v. Kaminy^ 1 Dowl. 58. 
(g) Cliirhe V. Palmer ^ 9 Bar. &• Cres. 
153 ; 1 Arch. K. ]5. dth ed.iai*. 

(/i) Tidd’s Su])ji. 1833, p. 83, sed 
quccre, 

(?) Coppin V. Palter, 10 Bing. 445 ; 
but see ill. 555. 

(/v) Daiin V. Harding, 10 Bing. 553 ; 
12 803, S. C., overruling tbut pari 


of Coppin v. Potter, 10 Bing. 445, where 
the contrary was supposed. It is the 
same as to final [irocess, as to several 
writs of fi. fa. or ca, sa., though after the 
sherilf has taken any thing, however small, 
under one fi. fa., theu'e could not be any 
lev) under another writ of execution, be- 
fore the writ, in part executed, has been 
returned, Hodgkinum v. Walley, 2 I’yrw. 
174 ; Dicas v. Warne, 10 Bing. 341 j 
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established that the defendant was purposely sUifting fropi one CHAP. V. 
county to another to avoid service ; and it has been recently g^nkral 
decided, where a plaintiff* had issued three several serviceable 
writs in the same action, and without discontinuing had also 
issued a capias and arrested the defendant, yet having pre- 
viously given the defendant notice not to appear to the service- 
able writs, such proceedings were regular. (1) In case of Con- Forms of Con- 
current writs into different counties, whether of summons or 
capias, the form of each is to be exactly the samCy with the 
exception of the difference in the description of the defendant’s 
supposed residence in the second writ of summons^ and the 
direction to the sheriff in a capias. And it shouy seem that 
then the form of an alias or pluries summons, prescribed by the 
rule of Michaelmas term, 1832, as to the double description of 
the defendant’s residence, would not apply. A Precipe of each 
writ, stating the county into which it is issued; and if a capias, 
stating where the original affidavit teas jilcd, {m) should be 
left with and filed by the officer, who signs the second or sub- 
sequent process. And it is not, as*lias been supposed, neces- 
sary even to file with the officer, who signs such second or 
subsequent capias, an offi^ copy of the ’original affidavit to 
hold to bail, and still less is it necessary to file any fresh affida- 
vit. (w) In case the defendant should be arrested upon either 
of the concurrent writs, then it is advisable for the plaintiff’s 
attorney immediately to give notice to the undersheriff* and 
officers, who have in their possession the other writ, of such 
arrest, so as to prevent a second arrest for the same debt, (o) 

Tiventy -first y The statute 2 W. 4, c. 39, abolishes most writs Twenty fint. Of 
not thereby prescribed ; and as it gives no form of a testatum 

^ ^ ^ ° ^ ^ writs of 

writ formerly issued into another county, that form is virtually summons and 
abolished. But under the 14th section, the judges pronounced 
the general rule of Mich. T. 3 W. 4, (2 Nov. 1832,) ordering 
that any alias or pluries writ of siimnions may, if the plaintiff’ 
shall think it desirable, be issued into another county; and any 
alias or pluries writ of capias may be directed to the sheriff of 
any other county ; but in such case it is ordered that the plain- 
tiff shall, upon the alias or pluries writ of summons; describe 
« 

{l) Chapman v. Vandevelde, Hil. T. G. 1, c. 29, contains no sucli requisition. 

1835, K. 13. Prac. Court, 9 Leg. Obs. (i>) But semhle, no action couiii be supi 
300; and see Bkhop v. Fowell, 6 Term R. ported for a second arrest in consequence 
616, S. P. of tbc neglect, semble, Schcibel v. Fairbain, 

(vi) See form in Dunn v. Harding, 1 13os. & P. 388 ; Page v. Wiple, 3 East, 

10 Bing. 5.53. 314 ; Powell v. Henderson, 1 Chitty’s 

(w) id, ibid. It is singular bow that Kep, 392. 
supposition originated, certainly the 12 
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tlie defendant as late of the place of which he was described in 
the first writ of summons ; and the alias or pluries writ of 
capias must refer to the preceding writ or writs as directed to 
the sherifF, to whom they were in fact directed, {p) But an 
alias or pluries need not, since the 2 W. 4, c. 39, be tested of 
the return day of the first writ, unless in proceedings to save 
the statute of limitations, (q) With respect to the continua- 
tion of process to prevent the operation of a statute of 
tions^ they are particularly regulated by the 10th section of 2 
W. 4, c. 39, and must be strictly observed, as will be shewn in 
a subsequent distinct chapter. It has however been decided, 
that an alias ,papias may be issued more than four months after 
the expiration of the first capias, withoat affecting the validity 
of the former writ, and the continuances between the first writ^ 
and the subsequent writ may, as formerly, be entered at any 
time, unless the writs were issued with a view to avoid the sta- 
tute of limitations, in which case only the direction in sect. 10 
must be strictly observed, (r) 

The same rule further ordered, that the alias or pluries writ 
of summons into another county shall be in the following form : 

William tlie Fourth, &c. 


To C. D. of , in the county of , late of , in the 

county of , {the original county]. We command you as 

before [or often] we have commanded you^ &c. (<v) [as in the 
writ of summons Mo. 1 in the schedule of the said act]. 

The like of alius and pluries writ of capias shall be in the 

Alias or P/uj ics following fomi I 

Capias, 

William the Fourth, &c. 

To the Sheriff' of . 


We command you, as heretofore we have commanded the 


(;>) See observalions of Tiiidul, C. J., 
mCoppiny, Poller, K) Bing. 444. But 
the plamiiir may lidvc amrurrenl writs of 
capias into ditrerent counties at the same^ 
time, Dunn v. Harding, 10 Bing. 555 ; 
and this upon the same aflidavit of 
debt, Podwcll v. Chapman, 1 Dowl. 
634 j 1 €rom. & M, 70, S. C. ; and in ’ 
that case it is presumed that each concur- 
rent writ would be independent of and 
not refer to the other. But in the case of 
an alias or pluries writ of capias, it has 
been supposed that there should be an 
affidavit or copy of affidavit of debt, filed 
with the filacer or proper officer for each 
county, per Tindtil, C. J., Dunn v, Hard- 
ing, io Bing. 555, and sec post, 219. But 


see 12 C. 1, c. 29, which seems only to 
require one affidavit of debt to have been 
made and filed, or left in a proper office. 

(ry) Nicholson v. Lemon, 4 Tyr. 308. 

(r) Id, ibid, I 2 Dowl, 296; 2 Crom. 
& M. 468. 

(.s) This alias or pluries clause is only 
required where an alias or pluries writ is 
issued, and not when several writs of 
summons or capias are issued, and con- 
cirn'cnt at the same time in different coun- 
ties, in which case the writ may, it is pre- 
sumed, be exactly alike, excepting in the 
name of the sheriff, and residence or de- 
scription of defendant ; semble, Dunn v. 
Harding, 10 Bing. 553 ; and sec the 
form of praecipe, id, ; post, 219, note (y). 
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sheriff of , (/) that you omit not, &c. [as in tlie writ of ^ 

capias No. t in the schedule of the said act]. GeNEKAt 

Jt^OINTS* 

And the 94tli rule of Hil. Term, $2 VV. 4, orders that it shall 

not be necessary that a pluries capias be stamped by the clerk 
of the warrants to authorize the CA\igentcr to make out an 
exigent. 

With analogy to the decision in favour of concurrent first 
writs of summons or capias, it would seem that there might be 
concurrent alias and pluries writs of summons or capias into 
several different counties. (?/) 

Twenty-second^ Although there is no cnacMcnt requiring 7 ’, 
more than one affidavit of debt to be made and filed before 01 the sup. 

, , . , posed iiece.ssity 

arrest, yet lor a long time it was supposed that upon issuing for filing a 
every process, whether a duplicate of the first writ into another 
county, or an alias or pluries capias, when signed by an officer or office copy, 
who was a different person to the signer of the first process, 
there must be cither a fresh aJ/idarU or an office copy of the ori- 
ginal affidavit at the same lime filed ; so that the defendant, when 
he had been arrested, might resort thcrc^and obtain a copy of 
the affidavit on which he had been arrested, (x) But this we 
have seen was held unnecessary in the case of a second concur* 
rent writ of capias into another county, although even then it 
may be advisable in the prcecipc for the second or subsequent 
writ, to state where the original affidavit was filed, whereby the 
defendant would be informed to what officer he should apply 
to obtain a copy of such affidavit, {y) Afterwards it was held, 
that even on issuing an alias or pluries capias into a different 
county, no fresh affidavit or even an office copy was necessary 
to be filed with the officer signing and issuing the latter, pro- 
vided he was the same filacer or officer, or even the same de- 
puty who signed the first writ, {z) And now it seems that the 
swearing to any second affidavit is in no case requisite ; but 
that it suffices to file an office copy of the original affidavit* 
with the officer who signs and issues an alias or pluries capias, 


(i) See tlie last note* * 

(w) Dunn v. Uardingt 10 Bing, bbo j 
2 Dowl. 803, S. C. 

(i) It has been supposed that the 1 2 
G. l,c. 29, rcquircs.the affidavit of debt 
to be sworn before the issuing of even 
continued process, upon whicli the de- 
fendant is actually arrested ; see argu- 
nient in Coppin v. PoUtr, 10 Bing. 443. 
But it suffices to swear the affidavit 


cither before the officer issunig the process 
or in Court, or before a judge or coininis- 
sioiier, and no intention to require several 
affidavits appears from the act, 

(y) Dimn V. Hardings 10 Bing. 55$, 
where see the form of pmcipe as thus ; — 

** Oath for 300/. as per affidavit on issu- Form of Precipe 
ing capias into lUidUlcsex. November of Capias into 
If), 1833.” another county 

(s) Evans v, Bidgood, 4 Bing. 63, 
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and that only when such ofRcer is a person different to the 
officer with whom the original affidavit was filed, (a) It seems, 
however, as the safest course, to be advisable in all cases to file 
with the officer signing or issuing every second or subsecjuent 
process of any description, an office copy of the first process ; 
and also a praecipe distinctly referring to the original affidavit, 

as thus : — Oath for £ , as per affidavit on issuing capias 

into Middlesex, November 16, 1833,'^ the form adopted in a 
late case, (b) 

Twenty-third, Prcecipe, — ^As soon as the body of mesne 
The Precipe proccss had bccn duly filled up, and before it is taken to be 
for every writ, always bceu the practice for the plaintiff *s attor- 

ney to draw up a praecipe or concise memorandum of the sub- 
stance of such writ, of course varying according to the nature 
and particulars of each writ, and although the uniformity of 
process act, 2 W. 4, c, 39, is silent as to such prtecipe, this is 
still the practice in all the Courts ; and in the Exchequer such 
a document was, by a particular rule, promulgated before that 
act, but still in force, (because not inconsistent with its provi- 
sions,) expressly required, (c) and which must specify the 
county into which the writ is to be issued, the names of every 
party, plaintiff and defendant, the name and address of the 
attorney issuing the same, and the day of the date on which the 
writ shall be issued, (c*) And although the Court of Common 
Pleas in one case treated this document as wholly devoid of 


CHAP.V. 

Other 

General 

Points. 


(a) Baker v, Allen, 7 Bar. Sc Cres. 
5526 "f Rodwdl v, Chajmuin, 1 Crorap. Sc 
M, 70 ; Coppin v. Potter, 10 Bing. 441 ; 
Dunn V. Harding, id, 553 j semble, lliat the 
sole object of tlie 12 G. 1 , c. 29, was to 
require an affidavit of debt upon which a 
party was to be arrested, to be made, and 
perhaps Jilcd ; so that the party swearing 
•might be indicted for perjury, if he 
swore falsely, but without any regulation 
requiring more than one affidavit ; and 
quiere now whether in any case an office 
copy of the principal affidavit need be 
filed, and on what legal author! 13 ' it can 
be required ? 

(h) Dunn v. Harding, 10 Bing, 553 ; 
and see Coppin v. Potter, id. 441. 

(c) Rule Mich. 1 W. 4, 1 Tyr. Rep. 
157; Price’s Prac. 50; Price’s Prac. of 
all the Courts, 23, 24 ; Reg. Gen. Exch, 
Easter, 45 G. 3 ; 8 Price, 606 ; 1 Chitty’s 
Rep. 186 ; Tidd, 9 cd, 149, 154. And 
see Tidd’s Supplement, 1833, pages 72, 
73, 77 . The Rule M. 1 W. 4, in the Ex- 
chequer, is •thus; That a precipe or 


" particular of every writ to be thereafter 
*' issued in the office of pleas in this 
** Court, containing the county into 
** which the same shall issue, the names of 
** every parly, plainlilf and defendant 
“ therein, the name and address of the 
attorney issuing the same, and the day 
of the date on which the same shall be 
'* so issued, shall be delivered to the officer 
of the Court on his being required to 
** sign such writ; and which praecipe 
** shall be duly filed on files to be pro- 
** vided by said officer for each terra and 
“ vacation, according to the county hito 
y which the same shall be issued, which 
“ shall be kept on a similar file by the 
“ officer of the Court ; and to wliich 
“ praecipe any attorney of this Court, or 
“ his clerk, shall have access on payment 
of llic fee payable in respect thereof.” 
See Price’s Gen. Prac. 23, 24, in note. 
It would be desirable if this rule were 
extended to ail the Courts j and at all 
events its requisites should be observed 
in practice. 
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utility, and termed it as a worthless instrument, {(f) it never- CHAP. V. 

theless is useful to be adopted in all the Courts, so as to pro- GenIhal 

vide against difficulties and disputes respecting the terms of Points. 
the writ itself, in case of loss or non-production of the original, 
or of the copy thereof served on the defendant, {e) or of some 
error therein, or in case the defendant should lose the copy of 
the writ served upon him, and forget and be unable readily to 
obtain the particulars of the writ, in such case it has been held 
that a new writ may be drawn up from such pnecipe,(/) or the 
defective writ might be amended, in cases where the statute of 
limitations would otherwise constitute a bar. (g) By refer- 
ence als^ to tlie praecipe of a capias properly framed in shew- 
ing where the original affidavit of debt has been filed, the de- 
fendant may always be informed when he may search for and 
obtain a copy of such affidavit. (//) The praecipe, however, in 
K. B. and C. P. certainly has been treated as forming no essen- 
tial part of the proceeding in an action ; and it has been held, 
that a variance between the same and a capias will not in 
general be material ; (i) nor need k disclose that a capias was 
indorsed for bail by affidavit, {k) The subscribed forms of 
praecipes will for the present suflScc. (/) , 


(d) Baxfd V. Durand, 2 Taunt. 161 ; 
aiul see IJshorne v. Veniiell, 10 Bing. 531, 
(c) Coppin V, Potter, 10 Bing. 445. 

( /■) ]V1S. in a case where in answm* to 
a ’lieaofthc statute of limiUtions, it was 
nu.ossary to reply ami prove the issuing 
of a writ that had been actually delivered 
U) the undershcrilF of Kent, and lost in 
his office, he was allowed, after a lapse of 
several years, to return non cst Inventus 
on a fresh writ framed from the priccipe 


in the office. 

(fr) Green v. Re.nneit, 1 T. R. 782 ; 
Adams \.Luck, 6 Moore, 113 ; 3 Brod. 
& B. 2.3; W alker \ , Hawkey y 1 Marsh. 
.399, b Taunt. 8.53. 

Qi) Coppin V. Potter, 10 Bing. 441 ; 
Dunn V. Hard mg, id. 553. 

(0 MS. 1814, 1 Arch. Pr. K. B. 4 cd. 
126, note (6)- 

(fc) Husband v. Pennell, 10 Bing, 531. 


(/) Middlesex.!** Summons. Janies Atkins and Thomas Adams against Benjamin of ^ 

Thompson, of the White Hart Inn, Barnet, in the County of Middlesex, and John pi-jpcipe for a 
Dewar of the same place and county. On Promises.* Dated Peb. 1, a. d. 1835. By writ of suwiMiowA 
E. F. of , Attorney for the PlaiutifTs. 

Claim indorsed £ debt, £ costs. 

Middlesex. Capia.s for George Dunn against Phillip Harding, of Barnet, in tlie praecipe for 
county of Middlesex. On Promises. By Rhodes and Beevotj, Capias, 

16, Chancery Lane, London, Attornies for the Plaintiff. 

Indorsed for bail for £ , by affidavit. 

Indorsed claim, debt £ , costs £ . 

Devonshire. Capias for George Dunn against Phillip Harding, of , in the xiie like for a 

county of Devon. On Promises. • Rhodes and Beevor,. Concurrent ca- 

16, Chancery Lane, London, Attornies for the Plaintiff, pigg into aii- 

Oatli for £300, as per affidavit on issuing capias into Middlesex, Nov. 16, 1833.t other county. 

* It will be observed that the form of ** writ of summons;’^ and in lieu of pro- 
praecipe here given is as concise a state- luises, “ action upon promises.” But the 
inent of the substance of the peculiarities above concise form would suffice, 

of the writ as practicable. Sometimes t See form taken from Dunn v. Hard- 
after Middlesex are introduced, “to iRg, 10 Bing. 353. 
wit and in lieu of the word summons, 
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CRAP, V. Upon the particular rule of the Court of Exchequer, expressly 
General requiring, as we have seen, a formal praecipe, it has recently 
been decided that the mere fact of a prrecipe for an alias capias 
not being to be found, is no ground for setting aside tho pro- 
ceedings to outlawry, it being positively sworn that a proper 
praecipe was ariginally left in the office, {m) The forms of 
praecipes to be found in the books of practice are less particu- 
lar than might be recommended ; as for instance, in describing 
the plaintiffs as A, B. and others, and the defendants as C. D. 
and others, although the rule in the ISxchequer expressly 
requires the names of every party to be inserted in the prajcipc. 
As a general rule it is recommended that, according to the 
varying circumstances of each case, every praecipe do at least 
state concisely every particularity, which ought to be filled up 
in the blanks in the printed forms of the writ itself and indorse- 
ments thereon, so that in case of loss, the plaintiff’s attorney, 
or the defendant, may at any remote time be able, by search 
in the proper office, to ascertain the exact terms of the writ 
that had been issued. 


Twenty- fourth, Twenty fourth, Si^nhig of Writ. — The writ itself is usually 

Uy wivA oiiiccr on parchment when completely filled up, and with the memo- 

rach writ is lo ‘ . . . . . , , 

be Signed and raucla, uoticGS aiiu wamiiigs, wJicn requisite, printed thereon and 
usually also witli printed indorsements in hlatik ; (w) first, for 
the insertion of the sum sworn to on a bailable capias ; secondly, 
for the name and residence of the plaintiffs attorney, or the 
name and precise residence of the plaintiff, when suing in per- 
son, who issued the writ ; thirdly, for the amount of the debt 
and intended to claimed; and fourthly, for inserting 
the day the writ was served or executed. The parchment 
writ, when filled up in all respects in the body of the writ, is 
to be taken to the proper officer, to be by him duly signed. 
The offices and officers are different, according to the Court 
into which the writ is to be returnable. 

The 2 W. 4, c. 39, s. 1, enacts that every writ of summons 
shall be issued by the officer of the Courts respectively by 
whom process, serviceable in the county therein mentioned, hath 
been heretofore issued from such Court, and that such writ 
shall be served in that county ; but 3 & 4 W. 4, c. G7, after 


(in) Prohcrl v. llogers, 3 Dowl. 170. llic writ is sealed, provided they be bc- 
(n) It is not niateiial wbetber llic in- fore ext'Cii ted. 
dorsciTK'nts be completed before or after 
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reciting the expediency that all writs in K. B. should be signed 

by iJie same officer, rep€aled*that enactment pro tanto, and Okusbai. 

annulled the rule thereon for K. B. of Mich. T. 3 W. 4, and 

enacted from and after the passing of the latter act, all writs of 
summons, distringas, capias, and detainer, issued into Middlesex 
from the Court of King’s Bench, shall be signed, sealed, and 
issued, and the fees thereon shall be taken and accounted for 
htj the same person^ as all the same writs are when issued 
into another county^ so that now and henceforth, when a tl^vit is 
issued ft’om and returnable in the Court of King's Bench, the 
same is in all cases to be signed by the signer of the writs at 
the King’s office at the bottom of King’s Bench Walk. (jt>) 

If the writ be from the Common Pleas^ it must, As heretofore, 
of whatever name or description, without distinction, be signed 
either by the Filacer in Elm Court, Temple, or at the Chief 
Justice’s Chambers, according to the county into which tha 
writ is to be issued, (y) 

When either of these writs is from the Exchequer it is to 
be signed hy one of the masters aiKUprothonotary of that Court 
or his deputy in attendance at 9, Old Square, in Lincoln’s Inn, 
in the name of the chief clerk of the pleas, /r) The practice of 
Exchequer as to proceedings there in outlawry will bo pre- 
sently considered. 

The fee to be paid for signing \s fixed by the rule Mich. T. 

3 W. 4, to be 2s* (mL in all the Courts. In tlie King’s Bench, 
in n bailable action, tlie affidavit of debt is usually sworn before 
the officer who signs the writ, and at the same time,(ir) though it 
may be previously sworn in Court, or before any judge, or before 
a commissioner in the country. When sworn before the officer 
who signs the writ, he is to be paid one shilling for the same. 

In all cases the affidaiii of debt, with the praecipe for the writ, 
must be produced to the proper officer ha^ovo the writ is signed, 
and is immediately to be left with and filed by him before a 


(p) S & 4 W. 4, c. 67, repealing pro 
tanlo 2 W. 4, c, 39, and rule K. 13. 3 

W.4. 

(7) Inipc^’s Prnc, C. P. 6 edit, 85; 2 
W. 4, c, 39, s. J, viz. the Jilacer is ap- 
jioinlcd by the chief justice, and is now 
Mr. Best, at the chief jnstices’s cliambcrs, 
and who acts as filacer fur Cumberland, 
Devon. Exeter, Kingston upon Hull, New- 
castle, Noiihuinberlaiul, York, Yorkshire, 
and Westmorland ; and Mr. Hose and 
Mr. Jennings, No. 4, Kim Court, act as 


filacers for and sign all writs into the rest 
of England. Rule Ilil. 23 0. 3, r. 2, 
and see Arch. C. P, [21 ]. 

(r) Tidd, 72. 

($) Tlomird V. Wilkiiis, 7^ Bar. & Cres. 
703. If sworn in the country, it is sworn 
before a commisHioucr of the Court in 
which it is to be used, Howard v. Brown, 
4 Bing, 39.3 ; ami it may be sworn before 
a commis.sioncr who is attorney, or agent, 
or clerk of the attorney of ilic pluintilf; 
rule Hil. T. 2 W. 4, r. 6. 
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bailable writ can legally be issued, {t) In C. P. also the affida- 
vit may be sworn before the filacer who signs the writ. ^ 

The mode of signing the writ in the King’s Bench is by the 
signer of the writs writing his surname immediately under the 
concluding word in the writ, and in the Common Pleas by the 
filacer writing his name in like manner, and in the Exchequer 
by the master writing his surname. But it should seem that 
the signing ot Vi writ is not so material as to render the omission 
an irfegularity that can be taken advantage of ; and provided a 
writ be duly scaled, the Court will not set the same aside, (u) 
because the signature of the filacer is a mere private mark for 
his own convenience and in order that information may easily 
be obtained ‘at the office, as to who was the filacer who issued 
the writ, (^) and although the writ itself is signed by the filacer 
or other officer, yet it was held before the 2 W. 4, c. 39, that 
such name need not appear on the copy served. (//) 

Twenty-fifth, Twenty-fifth, Sealing of JTrits . — Origmal writs issued out of 
cacirwrit^fir*^ Coui’t of Chancery, were not only in the king’s name, but 
he Sealed. Sealed with liis Great Seal, but mesne process thereon always 
issued under the private seal of the particular Court, and not 
under the Great Seal, and arc tested, not in the king’s name, 
but in the name of the chief justice or chief baron of the parti- 
cular Court, (z) 

In the King’s Bench and Common Pleas, after the writ has 
been signed, it is without any distinction as to the nature, de- 
scription or name of the writ, to be taken to the Seal Office at 
No. 3, Inner Temple Lane, where the deputy sealer of the writs 
will seal the same on being paid sevenpence. (a) By rules of 
K. B. and C. P. no printed blanks or other writs are to be 
sealed before the same have been regularly made out and filed 
up, {b) and by other rules of those Courts no signable writs arc 
to be sealed till they have been duly signed by the proper 
officer. (A) But there seems to be no such rule in the Exche- 
quer, cud there the practice in this respect differs materially, 
and writs already sealed in blank for names of parties and 
other particulars may be obtained from the bag bearer, or even 
from a stationer, and may be afterwards filled up and then 

(0 12 G. 1, c. 29, s, 2, sec yost, chap- (i) Per Tiiulal, C. J. id. 

ter on capias as to the affidavit audiieces- {y) CAntterbiick v. Wildnian, 2 Tyr. 

sity for filing tlic same. 276. 

(w) Wihon V. Joy, 2 Dowl. 102 ; 1 Legal (c) 3 IMa. Com. 273, 282. 

Observer, 413, S. C. ; Burt v. Jachon, (a) R. M. 3 W. 4. s. 2. 

3 Moore k Scott, b,i3 ; 2 Dowl 747, (b) Tidd, 9 ed. 54; but the 6 G. 1 , 

S. C.; and see Clultei'buck v. Wildman, c. 31, s. 63, there referred to, only ap- 

2 Tyr. 276; as to a quo minu.s before 2 plies to shcrilFs warrants. 

\V. 4, c. 39, Tidd. Supp. 1833. 66, n.(e). 
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signed by one of the masters or his deputy, and in addition to CHAP. v. 
the same fees of 2s. 6d. for signing, and 7d. scaling, Id. is to 
be paid for the bag bearer procuring the seal to be affixed, and 
Irf. to the stationer for the parchment and printing of the 
form, (r) This peculiarity in the j)ractice of the Exchequer, 

Iiowever on principle objectionable, has been considered ad- 
vantageous in facility and expedition, as it is essential in tliat 
Court only to take the writ to one office instead of two. In the 
King’s Bench and Common Picas the sealing of the writ is 
considered of principal importance, and is the act which com- 
pletes its authenticity, (f/) but it should seem that in tlic Ex- 
chequer the signature of the officer is substantially most im- 
portant, because the writ is there permitted to be sealed be- 
fore it has been filled up. 

Twcnti/sixfJiy Upon a review* of these several proceedings Twcnhi-sixih, 
and requisites the practical mode of issuing a w rit appears to pnicticai 
vary according to the nature of the writ, and in some respects, upon ibsuin^ 
the Court out of wdiich it issues. As regards a ivrii qfs?wimons, 
the plaintiff’s attorney having received his retainer and instrnC’- 
tion to sue, usually purchases from a law stationer a wrH of 
summons, printed on parchment with blanks, in which he or an 
intelligent clerk must very carefully fill in the varying particu- 
lars, which we have seen are principally the Christian and sur- 
naim of the defendant and statement of his residence of place 
and county, the form of action, and at whose suit, carefully 
repeating the Christian and surname of the plaintiff in each 
blank, the Court, and the day on wdiich the writ is actually 
issued ; and therefore the blank for the same should never be 
filled up until the instant before the writ is to be signed, and 
at the office of the signer of the writ ; the practitioner may also, 
in the first instance, fill up all the proper indorsements, except- 
ing the date of serving the writ or of the arrest, which must 
necessarily be left in blank until the cojiy 'has been actually 
served on the defendant. The plaintiff’s attorney tlien pre- 
pares the proper prcecijje, the form of which we have con- 
sidered ; (e) and takes siich^wTit and prtecipe, and in bail- 
able actions the affidavit to hold to bail, and, if not already 
sworn, the intended deponent, to the proper officer for signing 
such writ, and who, on payment of his fee, signs his name and re- 
ceives and files the praecipe and affidavit. The practitioner then 

(c) Pncc’s Prac. of all tlie Courts, i’7. .jjC; ‘J Doul. pr. C. 7 \7 
(t/) Ihivt V, Jackson, 3 Moore & SeuU, {c) Ante, 
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, CHAP. V. takes the writ thus signed to the Seal Office, if the writ be issued 
GrnerL from K. B.* or C. P., where the proper officer seals the same 
on payment of his fee. (/) In the Exchequer we have seen 
that the writ is usually sealed in anticipation, {g) The attorney 
then fills up at least as many blank writs of summons, printed 
on paper, as there are defendants, and which nyist be exact 
copies of the principal sealed writ, and one very exact copy of 
which must be delivered to each defendant immediately after 
the service of the writ of summons or arrest on a capias. A very 
small variance between the original writ and the copy delivered 
would be fatal, as the omission of the s in sheriffs. (//) The 
writ and copy or copies being thus complete, both are usually 
delivered to an intelligent clerk for him therewith to serve the 
defendant or defendants, or if the process be a bailable capias, 
it is taken to the office of the undersheriff of the proper county, 
who on receiving the principal signed and scaled writ issues his 
warrant to one or more officers of the sheriff, who will receive 
from the attorney or the plaintiff himself a very particular descrip- 
tion of the defendant, so as to secure the arrest of the proper 
party. 

In issuing a tvrit of capias, it will be observed that the pro- 
ceeding is nearly the same as in issuing a summons, excepting that 
it is preceded with the affidavit to hold to hail, which, whether 
previously sworn in the country before a commissioner, or in 
Court, or before a judge, or to he sworn before the signer of the 
writ, is, with the writ of capias and praecipe, to be taken to the 
proper signer of the writ and delivered to him with his proper 
fee before he signs, and he then, or afterwards, perhaps at his 
leisure, files the praecipe and affidavit. The writ is then to be 
sealed the same as the writ of siuninons, and the attorney hav- 
ing made perfect copies, then proceeds to the proper office of 
the undersheriff in London, or forwards the writ and copies to 
an agent in the country. At the undersheriff’s office a imrrant 
is then obtained, directed in general to one of the regular 
bailiffs or officers of the sheriff, and delivered to such officer, 
who thereupon receives particular instructions descriptive of 
the defendant, and proceeds to make the arrest. 


Twenty seventh, Tweniy-seventli, Consequences of Mistakes, ^c. — The statute 
n::Ser"-aT.ce ^ W. 4, c. .39, and its schedule, although it prescribes that 
oirequmtesoi certain forms shall he observed, is in its own terms silent as to 


(/) Ante, 224. 

(aO 

(/i) Jlodgkinson v. Ilodgkinson, 3 Nev. 
& Man. 664; 2 Dowi. 635; Nichol v. 


Bayn, 10 Bing. 339 ; Smith v, Pennell, 2 
Dowl. 654 ; Street v. Carter, 2 Dowl. 671 ; 
but see post, 232, 
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tlie consequence of nonobservance* But sect. 14, authorized the 
judges ora majority, incKulingthe chiefs of each Court, to' pro- 
nounce general rules for the better enforcing the provisions of 
the act, and accordingly the judges, by their general rule 
Mich. T. 3 W. 4, r. 10, ordered, that if the plaintiff or his 
attorney shall omit to insert or indorse on any writ or copy 
“ thereof, any of the matters required by the said act, {2 W. 
“ 4, c. 39,) to be by him inserted therein or indorsed thereon ; 
such a writ or copy thereof shall not on that account be held 
void, but may he set aside as irregular upon application to be 
made to the Court out of which the same shall issue or to any 
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mesne process 
prescribed by 
2 W. 4, c. 39, 
mid rules there- 
on. Ride 10, 
Mich. T. 3 W. 
4, declaring 
omissions to be 
irregularities 
but not to ren- 
der writ voUL 


judge.'* 

The general rule Hil. T. 2 W. 4, rule 33, orders that no ap- Bnt application 
plication to set aside process or other proceedings iox irregu- 
larity shall be allowed unless made within a reasonable time 
(even in vacation), (i) arid even in an action against a prisoner, 
who is entitled to no particular indulgence in this respect, (/e) 
nor if the party applying has taken aTresh step after knowledge 
of the irregularity ; {i) and it should seem that in general every 
motion or summons on account of any defect in a writ of sum- 
mons, or capias, or copy, or service thereof, actually served on 
or made known to the defendant, should be made within the 
eight days allowed for appearance or bail above, or at least 
within eight days after his y?r.v^ hnoioledge of the process, and at 
all events before he has entered his appearance or put in bail 
above.(/) It has been held that it sufficed to make the application 
in respect of the irregularity in six days after the delivery of the 
copy of the writ to the defendant. (/) But as regards a distringas, 
it has been decided that eighteen days after the service thereof 
was a very unreasonable delay, in objecting to the irregularity 
of the indorsements thereon, unless the defendant could shew 
that he could not come earlier, {m) And where the defendant 
had been served with a writ on 25th October, 1834, it was de- 
cided that a motion to the Court to set aside the proceeding for 
irregularity, made on the 3d November following, was too late, 
and should have been made at latest on the 1st November, and 
therefore the rule was dischargecLwith costs, {n) And if*the irre- 
gularity occur in vacation it should be taken immediately, and 
the party must not wait till the term and then move the Court.(o) 


(t) FAliston V. Uobtnson, 2 Cr. &c M. Ti(ld,71. 

343; Gurney V, Hopkinson, 3 Dow], 1S9, (u) Tyler v. Green, Exdi. Midi. T. 

(k) Primrose Jlrtf/ddey, 2 Croni. & 1B34, 9 Legal Obs. 173 

M. 46B. (a) Lewis v. DarisnUt 3 T)o\vl. 272 ; 

(/) SmUk V, Penuell,^ anlCf 22(«). 

(m) Wright v. Ifwnrt'w, :> Mooir & S.; 
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But where a writ was in trespass and indorsed for a debt and 
served on 4th October, 1833, and the declaration was in tres- 
_ pass on the case upon promises, and was delivered on ^9th 
October, upon a rule for setting aside the proceedings on the 
ground of variance between the writ and declaration, the 
Court set aside the writ as well as the declaration, siting that 
the objection, on the ground of variance, did not arise until 
the declaration was delivered, and that objection affected both 
the writ and declaration. (/;) And in proceeding to outlawry, 
where the irregular capias had been filed, the Court held that 
the defendant ought to have objected within a reasonable time 
after he might have searched, and that it was too late afterwards 
to object, though as soon as the defendant had actual notice of 
the outlawry. (</) 

The objection must not only be taken within a reasonable 
time, but it must be effectually so takep ; and if a judge should 
even erroneously refuse to give effect to the objection, it will 
be too late at any subsequent stage ; as where a judge had 
refused to discharge a defendant arrested on a capias in an 
action irregularly described to be trespass on the case on 
promises, and after such refusal he executed a bail bond and 
put in bail above, and the bail then moved the Court to set aside 
the capias, the Court admitting that the writ was irregular, 
nevertheless refused to interfere, saying it was too late ; (r) the 
proper course would have been, upon the first refusal of the 
judge, to have applied to the Court. The Courts and judges 
have so frequently expressed their disapprobation of ob- 
jections of this technical nature, and tlicir satisfaction when 
they are defeated, (.v) that a question naturally arises, then why 
are such trifling objections suffered to have effect*? The 
answer, is, that when the legislature have explicitly declared 
that it is important to observe certain forms and uniformity 
in mesne process, the judges are obliged, in order to secure 
observance of the regulations, to enforce them strictly in indivi- 
dual cases. 

It has been truly observed that the object of the judges in 
promulgating the above rule qf Mich. T. 3 W. 4, 1832, was 
not to create or increase objections to process or to render them 
more fatal than they would otherwise have been, but rather to 
prevent the defendant from treating the writ or proceeding as 


(p) Edtvards v. Dignam, 4 T 3 ’r. CIS. (.s) See Ilodghiiison v. Jladgkinsont S 

(<]) J^cu'is V. DaviiioiitS J)invl. 1/74. Nev. & Mau. 566 j Giirnej^ v, IJopkingon, 

(r) Gurney v. Jioyhiuson/Myowl, 189. .*> JJowl. 19S. 
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altogether void^ and in bailable cases, perhaps bringing an ac^ 
lion of trespass for an arrest or proceeding under the irregular 
process, for if it had not been for that general rule, process 
framed differently to the form prescribed by statute might 
have been absolutely void; (t) but at the same time the de- 
fendant is allowed by the rule to apply to set aside the writ or 
copy, if the Court or judge should deem such omission an ir- 
regularity. (t) It must be kept in view that the rule of Mich. 
T. 3 W. 4, is strictly confined to omissions, and that therefore 
the judges are not precluded from making rules for the addi- 
lion of any otjier matters in improvement of process or the 
indorsements thereon, and in exercise of that power, it will be 
remembered that the judges, by the rule 5 of Mich. T. 3 W. 
4, required the amount of the debt and costs claimed to be 
indorsed on process when issued for a debt; and it would 
seem, that provided there be no technical material omission 
OY alteration in the sense ov sound either of the prescribed 
forms of writs or indorsements or of the memorandum of 
appearance, practitioners arc still at liberty to add whatever 
they may think advisable ; though as a general rule, it is safer 
closely to adhere to the forms as prescribed by the statute 2 
W. 4, c. 39, even to a letter. 

We have seen that the general rules to be observed in prac- 
tice have either been prescribed by particular statutes^ or by all 
tlv Courts, or by one Court in particular. When prescribed 
by statute, (as in the forms in the uniformity of process act, 
2 W. 4, c. 39,) they must be strictly observed, or the process 
or other document, defective in any respect technically con- 
sidered material, may, on motion or summons, provided it be 
made in due time, (i. c. in general within the eight days allowed 
for entering the appearance or putting in bail above,} be set 
aside; and in the earliest cases, after the 2 W. 4, c. 39, and rule 
Mich. T. 3 W. 4, thereon, it was considered that any argument 
that the defect could not Aiislead or was notin matterof substance 
tenable, because the expediency of the regulation was matter 
for the consideration of the legislature; and having been 
enacted, Courts of justice collectively and judges individually 


(i) Per Bavley, B. in Price v. Huxley, 
2 Croni. & M. 211 j 2 Dow). 232^1 
Arch. C. P. [23J. 

(i/) It will be observed lliat in one of 
the earliest cases on the statu le that was 
the rule adopted and laid down b^' the 
Court of K. B. and the contradiction in 
he cases has onlj been in the application 


of that rule to each particular case. See 
Hodf'kimim v. Hodgldnsoji/S Ntv,&c Man* 
56b, 6. In that case ihv. Cmiti misapplied 
the rule by holding that the omission of 
the / in Middlesex was material and aU 
t(?rcd the sense*. Sec Cahton v. Berens, 3 
Dowl. 2.53, v\liere the Court of Exche- 
quer held the omission immaterial. 
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are bound to give it effect, by setting aside every proceeding 
that deviates from the prescribed form to an extent even 
technically materiaL And that much laxity, doubt, uncer- 
tainty, and confusion in practice, has arisen from allowing nice 
and refined distinctions between what prescribed requisites shall 
be holden merely directory and what imperative^ and that 
attempted distinctions tending to make a rule nugatory ought 
to be denied. («/) And it has been observed, that when Courts 
begin to decide upon nice and evanescent distinctions infinite 
trouble and micerlainty is occasioned, (a?) At first, the Courts^ 
perceiving the encouragement to indolence and want of due 
care in practitioners in not adhering to prescribed forms, were 
even more strict than formerly, as regards objections of this 
nature, in the expectation that more uniformity and certainty 
in practice would ere long be established, (y) This result may 
be collected from the numerous decisions already noticed, but 
it may nevertheless be expedient here to give a combined view 
of tlie leading decisions even at the risk of ’’epetition. 

Where a defendani, was detained on a pliiries capias, in which 
a blank w as left for his place of residence, contrary to the form 
No. 4 ill the uniformity of process act, 2 W, 4*, c. oU,(z) and 
also where the residence w^as indorsed instead of being incoV’- 
2 )oralcdy{a) the Court, in the first case, set aside the service, 
and in the last the bail bond, declaring that it is much better 
“ for tlie public to adhere in all practicable eases to the strict, 
“ close, lilcrfd compliance wilk the forms prescribed by the act, 
rather than to yield to pailicular cases of supposed hardship 
“ on individuals w hen those lanpiisltes have not been properly 
“complied with and this, even in a case wdiero it was 
sworn that the reasoa w hy the defendant’s residence, mentioned 
ill the antecedent process, was not continued in the pluries 
capias w'as, that the defendant had removed and it was not 
know n where, {h) So, as respects tlic form of action, although 
it was lormerly considered that “ trespass on the case upon 
promises ” was the correct technical description of an action of 
assumpsit, yet as the 2 W. 4, c, 39, gkes the form “ action on 
jjro?nises,^^ the introduction of the \^ords “ trespass on the case 
upon promises” would be a false irregularity, although not an 
within the meaning of rule 10 of Mich. T. 3 W.-4; 


(u) Per Taunton, ,1., in liyiey v. Boh’- (s) Roberts v. Wedderburnc, 1 Bing. 
1 Dowl, 383 j Tomkins V. Chilcole, N. C. 4, 

2 i(/. 187. ^ ^ (a) Lindredge v. Roe, 1 Bing. N. C. 6. 

(i) Vt'v W^WVnims, 3,, III Rex V. Kewlon, (b) Per Tindal, C, J., in Roberts v. 
1 Adol. Ellis, ii44. Wedderburne, 1 Bing. N. C. 6; and see 

(y) V. Skej^hgton, 3 T;yr. 318. Price v, tluxley, 1 Cromp. & M. 211. 
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and it sliould seem that the C’oiirt would not reject tlie ob- CHAP. V. 
jectionable words as superfluous as might have been hoped; (e) Gf.nf.kal 
and although in one case the Court said, that a capias directed 
to the sheriff of London instead of shcriffy might suffice, yet 
that as the 2 VV. 4, c. 39, s. 5, requires that the party arrested 
shall have a cop?/ of the writ delivered to him, if the supposed 
copy were sheriff and the writ sherifti the variance would be 
fatal, (d) This last decision appears to require even more ex- 
actness in the co/j?/ of the process than in the process itself, 
and seems to negative the distinction whether the deviation 
be ?7iatet'ial, for whether the word were sheriffs or sheriff, or 
Midsex or Middlesex, it should seem that the defendant could 
not w ell be misled or prejudiced by the mistake, for the mistake 
in the name of the sheriff' was not connected with any thing 
the defendant was required to perform. Where the copy of a 
capias delivered to the defendant upon his arrest omitted the 
teste or date, that omission was holden fatal, (r) And in a later 
case it has been decidetl, tliat if a writ of capias be directed to 
the shevilfs instead of shcrilf of Mitldlesex, it is fatal, fy’) 

Still, how ever, the Courls have cstaf)iish(al geni^ral excep- jvii, stakes, nor. 
i}on to the rigid rule, viz. that if the noutid. o?' ocuse, ' mean- . 

. n I . - 1 meaning, 

tng of the writ or copy, or an indorsement thereon, i.aF not bceu or snvnul, now 
altered by the omission or other mistahe, tlien the devii lion 
fnin the prescribed form will noi constitute an irre^ndarhy to 
]r‘ ‘dqected to witli elfcct,(,i>) and tlie only didicuity f in the 
a/ypiication of that prinei/de to pariiealar cases. L is ad- 
mitted that the Courts have in some of the earliest cavses 
after the passing of 2 yV. 4, c. 39, det led mistakes to be 
material wdicn they sliould have been decided otherwise, 

Thus, the omission of immaterial participles in either the writ 
or copy, not altering the sense or meaning, is not .ui irregu- 
larity of which the Court will take notice ;(/{) and, therefore, 
where in the cop?/ of a capias served on the defendant aftc’* his 
arrest, the w^ord before ‘‘ date'^ and the word ^^h?f^ before 

any jt?dge^^ were omitted in the usual form of the capias 
itself^ the Court refused to discharge the defendant out of 
custody, though it w as argiietl that the legislature intended that 


(c) King V. Ske ffington, 1 Cromp. & IM. 
363 ; I Dowl. 686 ; Gn,rney v. Uopkinsoiif 
3 Dowl, 189. 

(d) Byjicld V. Street, 10 Bing. 27 ; 
Nichol V. Boyn, 10 Bing. 239; I Arcli. 
K. B. 4 ed, 140; Ilodgkinson v. llodg- 
kin&on, 3 Nev. & M. d6‘l> ; and see Sutton v, 
Burgess, ante, 186, 187, and post, 232 (m). 

(e) Verring Tumor, 3 Dowl. li>. 

If) Barker v, Wcedon, 1 Cr. M. R. 


396 ; Jackson v, Jackson, id, 438. 

(g) tiodgkinsonv. Hodgkiiisim, 3 Nev. & 
IMan. :>6c> ; 2 Dowl, 336 ; Colson V. Berens, 
3 Dowl. 233 ; and Sntlon v, Burgess, post, 
232, admitting the principle in Ilodgkinson 
V. Ilodgkinson, but deny ing its application 
in that case ; and see Forbes v. Mason, 3 
Dowl. 104. 

(h) Forbes v. Mason, 3 Dowl, 104, and 
see the cases in the next note. 
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CHAP. V, the prescribed form should invariably be adopted, and that no 
GenI KAi. exertion of intellect should be required on the behalf of persons 
served mth process to ascertain whether or not the deviation 
was material ; and Tindal, C. tT. said, the meaning of the writ 
is not altered by these omissions; and therefore the copy is un- 
objectionable, and the other judges concurred ; (i) one of 
whom observed, that if the copy served should omit the cross to 
a i in a word in the writ it might as well be insisted that it was 
not a stricl vopifiijc) and in another case it was observed, that 
bad spelling wuH not prejudice unless it alter the sense, as if in 
the word sherifr one of the f’s should be omitted, that would not 
constitute a fatal irregularity ; (/) and though we have seen that 
Uliere the I had been omitted in Middlesex, that was deemed a 
fatal irregularity : (?/?) yet, in more recent cases, the Court of 
Exchequer treated that decision as erroneous, because the omis- 
sion of the / did not alter the sense nor could mislead any de- 
fendant ;(w) and in the last case, although the copy of the 
capias delivered to the defendant after her arrest was thus: 

take .Marian Hnrgess if I'l (instead of ‘ she') shall be found in 
your bailiwick, &c.’' the Court discharged w ith costs a rule nisi 
for cancelling the bail bond, saying that the inaccuracy did not 
alter the sense, (o) So where the copy of a summons described 
the defendant by the name Andrew Bryon, though the writ 
itself was Andrews Brywn, the Court held the variance imma- 
terial. {p) And upon a motion to set aside the service of a writ 
of summons against J. V, Partridge, on anaflldavit that the de- 
fendant’s real name was John Charles Partridge, and that he 
never signed any document by the name of J. F. Partridge; 
on shew ing cause, a bill of exchange was produced signed with 
ambiguous initials before the surname Partridge, and an affida- 
vit of two persons w as produced swearing that they read the 
signature as J. F., J^ord Abinger said, the document shews 
that the defendant makes his C’s like other men's F's, and if 
men will \frite so ambiguously they must take the conse- 
quences, and the rule was discharged, (y) And the most recent 
publications on practice have drawn the conclusion that it is 

(0 PoCflck V. Masoriy C. P, Mich. T, (m) Ihdgkinson v. Hodgkinmif 3 Ncv. 

2 IVmj;. N. (’. C and Legal & Man. 565 ; 2 Dowl, 536, S. C. 

Ol)scrvcM*, 7 Dec. J«34<; bWhes v. Mason, (n) Colson v. inTEnff, 3 Dowl. 253 j and 
3 ].)o\vl. 104; and .see Tnstr v. Jhyan, sv.c iSntton v. Burgess, Exchequer, 2 1st 
2 Don). 6*10. "J’hc case of Ihdgkinson v. January?, 183.'i, per Parke, Ii.,atid Aldcr- 
Hodgkinson , 3 Ncv. Man. 565; 2 Dowl, son, li., Mr. Tyrwhitt’s MS. 

;■);>(), to the contrary was overruled by {o) Sutton v" Burgess, supra, note (n'), 

Colson V. Berens, 3 Dowl, 253. (p) Tpser v. Bryan, 2 Dowl, 640. 

(/c) Forbes V. Mason, 3 Dowl. 101. (7) Dennis v. Fartridge, Exch, January 

(/) Mcol V. Boyne, 10 Bing. 332; 3 2Jst, 1835. 

Moure N: Scott, di2 ; 2 Dowl. 762. 
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only ill material deviations that the defects will be treated as if-- V. 

V O'l'HtlR 

regularities, (r) The term material^ however, has been so iecli* General 

nicalbj construed as in some cases to give eiFect to objections 

which in ordinary acceptation would be considered immaierkd^ 

for who but a lawyer would consider that the omission or addition 

of an Sy in the description of the sheriff* of Middlesex or 

sheriffs of London, can be material as respects the defendant, 

more especially as it is a maxim in law that Courts are to take 

notice ex officio of the division of England into counties, and 

not even a lawyer could doubt the county intended ?0v) The 

result, therefore, seems to be, that although the Courts are now 

indisposed to give effect to summons or motions on account of 

mistakes, that have not altered the sense or meaning of procel^j^ 

nor could have misled the most ignorant person, yet, unless in the 

clearest cases, it will be found most judicious to abandon any 

objectionable process and proceed de novo. 


Twenty-eighth., Of Amendments hej ore executed, — If a mistake 
or irregularity be discovered in the writ (jcfore it has heen exe- 
cuted it seems that if may as of course, without obtaining the 
leave of the Court or a judge, be amended, and afterwards 
even twice rescaled; and this, although between the first and 
subsequent sealing the statute of limitation had rini, {f) nor is it 
necessary to prove the time of resealing ; find before the 2 W. 4, 
c. 50, this might have been done even after the defendant had 
been served, (?0 provided a term had not intervened between 
tlic teste and the altered return day;(v*) and it seems that by 
the present practice a writ may be altered and rc-scaled before 
it has been served or executed without any order of the Court 
or a judge, but if altered without being rescaled, the Court or a 
judge would set aside the proceeding on payment of the debt 
without costs, or the writ might be treated as a nullity, unless, 
perhaps, in cases where a statute of limitations would bar the 
remedy, when, if the writ issued before the statute had com- 
pletely operated should afterwards be amended, it would have 
retrospective validity nunc pro tunc; and where a writ of sum- 
mons, tested in time to save the statute of limitations, was re- 
scaled, in consequence of an alteration in the description of the 


Tu'i'iily’cighth, 
Of aiueiKling 
and rescaling a 
writ before 
executed . 


(r) Freeman v. Masons Mich. T, 1834, 
C. P. ; 9 Legal Observer, 109 ; T. Chit. 
Arch.K. D. 4 ed. 112, 123, 313, 317, 
518, 530, 532 ; and 1 Arch. C. P. p^3]. 

(s) 2 Inst. 557 ; March’s Rep. 124 j 
Hex V. Greep, Comb. 463. 

(t) liraithwaite v. Ld, MoiuHford, 2 Cr, 
h M. 408^ 4 l>r, 276, S. C. 


(tt) Israel V. Middleton, 1 Chitty’sRep. 
321 ; Anon, id, 398. 

(r) Durden v. llammouil, I Par. Cres. 
Ill ; 2 Dowl. & R. 211, S. C. 

(te) SifTgers v. Sansom, 3 JM. Scott, 
194 j 2 Dowl. 746, S. C. ; Anon, 2 Chitly’s 
Rep. 237 ; Taylor v. P/n7/jp.s, 3 Eubt, 155. 
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CHAP. V. defendant and the county in whieli he resided, and was not 
Genkkal served until after the six years had elapsed, it was decided that 

the resealing did not amount to a re-issuing of the writ and that 

it was not necessary for the writ to shew when the resealing 
took place; (a) but if the name of one county for another be 
substituted without resealing, the Court will set aside proceed- 
ing for irregularity and without costs, notwithstanding the de- 
fendant obtained an order to stay proceedings on payment of 
debt and costs, and the Court observed that the attorney in so 
altering the writ had been guilty of (jross mhconducl^y) 

Notice to cle- If serviceable process has been executed by service of the 
fendaiit jiot to copy upoii the defendant and a material defect be discovered, 
prudent. <|pd it be apprehended that the delendant will take advantage 
of the irregularity, then the safest and least expensive course is 
to serve a written notice on the defendant not to appear and 
that the wu’it or the service is abandoned ;(z) after which, in 
case the defendant should move the Court or take out a sum- 
mons to set aside the proceeding for irregularity, the Court or a 
judge would reluse and discharge the application, (w) and after 
service of such notice the plaintift* might proceed de novo if the 
writ were defective, *or serve a fresh copy if the defect were 
merely in the service, (i) The form of notice in the note may 
be applied to each case as circumstances may vary, (ft) A 
similar notice might be given where the defect is in bailable 
process or in the copy thereof delivered to the defendant. 


Tweniy-niiitli, Tw€}itj/-ninth, Of AiHcndmeuts after executed when not alloiv- 
— Before the uniformity of process act, 2 W. 4, c. 39, the 


(j) Brailhwaite v. Ld, Mountford, 2 Cr. (c) See forins, i/j/'m, note (b), 

&c M. 4()S. («) Tidd’sSup. 63 i Summary, 

(v) Siggers V. Sansom, 3 M, & Scott, 30 ; 4 Man. 11, 100. 

194i 2 bowl, 745. 


Form of notice 
to defendant not 
to appear to 
process dis- 
covered to have 
been irregular. 


(fc) la the King’s Bench (or Coininon Pleas or Exchequer,”) 

C A. 13. plaintiff, 
Between? and 

^ C. D. defendant. 

Take, notice, that as a defect has been discovered in the writ of mmmons (or capias) 
issued in this cause, (or “ in the copy of the writ of summons (or capias) served on 
you,”) the j)laintill’ hereby abandons the said writ (or “ abandons the service of the 
said copy ”), and that until further notice the plaintiff will not take or require you to 
take any furllier proceedings in this cause, and you arc not to appear (or ** put in bail 
above ”), nor arc you to take any proceedings to set aside the said writ or the service 
thereof, or the copy of the same, and if you have incurred any necessary expense the 
plaintiff will immediateiy, uu being iuforiiicd thereof, pay the same. Dated this 

day of , A. I). 1835. * 

To Mr, C. D. the above E. F. 

named defendant, plaintiff’s attorney. 

See another form, Tidd’s Appendix, chap, ix. s. 4 ; and T. Chitty’s Forms, 698 ; Imp, 
K. 15. 494 3 4 Man. & Ry 1. WO, 



AND PROCEEDINGS THEREON IN GENERAL. 


235 


Courts frequently permitted amendments of mesne as well as K 

final process, upon payment of costs, (though in general not so Generai. 
as to affect bail,) and it was frequent, when a defendant had „ 
obtained a rule nisi for setting aside process for irregularity, for 
a plaintiff's counsel to move for and obtain a cross rule for leave allowed, 
to amend, and the respective rules came on to be heard at 
the same time;(c*) and a capias ad satisfaciendum is still fre- 
quently ainendfd.((i[) And unquestiouahly the Courts still have 
jurisdiction and 'power to permit amendments in all cases 
and they will exercise it when great injury would otherwise 
ensue, as wdiere it would be too late to commence a fresh 
action ;(/) but, as a Vule of practice, all the judges have, in 
order the better to compel the observance of the directions in"*^ 
the uniformity of proce.ss act, come to a resolution not to permit, 
after process has been executed, any amendment of irregularities 
contravening the forms prescribed, by that act Ay) excepting in 
cases where a 'statute of limitation would otherwise bar the 
remedy, (4) when the Court will permit such amendments. (/) 

Nor will they permit amenclments even of mistakes in a mere 
matter of j'act^ as in the name of a defendant (A) or plainliff.(/) 

But when the defect is merely in the noncrbservance of some 
matter, enjoined only by a rule of Court, a less strict practice 
in allowing an amendment prevails, (/w) When the deviation is 
from the forms enjoin by the statute, they consider they have 
no iliscretion but must enforce the enactment ; but that a de- 
parture from or nonobservance of a rule made by the judges 
themselves ought not to be so rigorously punished, (m) Thus the 
indorsement of the debt claimed and costs is not required by 2 W. 

4, c. 39, but only by the rule Mich. T. 3 W. 4, a. d. 1832, r. 5, 
and, therefore, if omitted or imperfect the Courts now in general 
permit the plaintilF to amend on payment of costs and allowing 


(c) See juillserilics cited iu lhifield\, 
Street, 10 liing, ‘27 ; Inman v. Unhhf ti 
New Rep. 133; Mar&h \ . Blachj'ord ^ 1 
Chitty’s Rep. 323 ; Bradshaw v. Davis, id, 
374 ; WakeLing v, II «tsnn, 1 Tyr. 377. 

(d) M'Cormack v. Mellon, 3 Nev. Sc 
]\Jun. 881. 

(e) Recently the Court perinitled the 
amendment in the tcjste of a writ of 
certiorari from vacation unto the preceding 
term, although the judgment of an inferior 
Court had thereby been irregularly le- 
iiioved ; Rowell v, Brecdon, 9 Legal 
Observer, 299, 300. 

(/) Aide, 173; Horton v. Borough of 
Stamford, 1 Cromp. Sc M. 773; 2 DowJ. 
96, S. C. ; Baker v. Neave, 3 Tyr. 233. 

(g} Per Parke, B., Easter T., 1834, I 
Arch. C, P. [23] ; Hodgkinson v, Jlodg- 


kinson, .3 Nev. & Man. 665 ; iMldn v. 
Massif, 4 i’yr. 839 ; Colson v. Berms, 3 
Dowl. 253. 

(h) Ante, 173 ; but the Com ts permit 
ameiidmeiUs of ca. .sa. and other final 
process; M'Cormack v. Mellvr, 1 Adol. Sc 
El. 330. 

(/) Horton v. Stamford, 3 Tyr, 868; 
Lukin V. Massie, 4 Tyr. 839. , • 

(k) Ante, 173. 

(0 Ante, 200. 

(m) U^rquharl v, Dick, 3 Dowl, 17; 
Colies V. Morpeth, id. 234 ; Shirley v. 
Jacob, 5 Moore & S. 67; .3 Dowl. 101, 
S. C. ; Hooper v. Walker, I Cromp. M. 
& R. 437 ; 3 Dowl. 167, S. C. ; ante, 
21.3. 

(«) Cooper V. Walker, 3 Dowl. 167. 



286 OF MESNE PROCESS, 

CHAP. V. the defendant four days for paying the debt and costs if he 
GemkiiL think fit ;(o) and where a motion had been made to cancel a 
bail bond on an objection of that nature, Parke, B. stated that 
he had conferred with the judges of l^e other Courts and they 
thought it proper that a plaintiff in these cases should have 
leave to amend, and that he should be allowed to shew the 
amendments as cause against the rule for setting aside pro- 
ceedings and which would be accordifigly discharged upon pay- 
ment of costs, the defendant being allowed four days from the 
time of the amendment to pay the debt ; and it was recom- 
mended by the Court that notice to that effect should be given 
to the plaintiff’s attorney that no further proceedings should 
be had if he would take out a summons to amend, and pay the 
defendant his costs, occasioned by the irregularity, up to that 
time, but that if he refused to do sot.then the rule as prayed 
was to be drawn up.(p) 

.Co“»|dcMtlon distinction was at first taken betwee*^ the mistake in the 

«ny and what " copy of the writ served upon the defendant, and a mistake in 
twcetT^defect itself, upon the supposition that the latter was the act 

ju a writ or in a of the Codrt itself but the copy merely the act of the defendant, 
and that although possibly the Court might permit an amend- 
ment in the writ as being its own act, no such amendment could 
be admitted in a copy, {q) But as the writ and copy are alike 
prepared in the office of the plaintiflf’sigBttorney without any 
interference of the Court or even one of its officers, (excepting 
the ippiere acts of signing and sealing,) there is not on principle any 
such distinction, (r) And certainly in practice no such distinc- 
tion now prevails, and a mere mistake in spelling in the copy^ not 
altering sense or sound, is not now material; (s) and Vaughan, 
B* observed, that if the cross to a of the the ” in the writ 
were omitted in the copy it could not strictly be a copy, but still 
could such an omission be treated as a fatal irregularity ?(s) 


Thirtieth, When Thirtieth^ Of ohjectioTis to writy ft’c,— If the copy of the writ 
jeci to writ 0^ delivered to the defendant be defective, he may reasonably sup- 
copy and of mo- pose that the writ corresponds and is equally defective, and may 
7^nIa*ndforTr. propriety, unless he has previously ascertained that the 
^ perfect, move or obtain a summons to set aside aa 


to be inade.(t) 


(o) Cooper V. Walker, 3 Dowl. 16T ; 
Shirley v. Jacobs, 5 Moore & S. 67, 68. 

(p) Cooper V. Walker, 3 Dowl. 167, 

(q) B^eld v. Street, 10 Bing, 28; 2 
Moore & S. 812 ; 2 Dowl. 759, S. C. 

(r) Per Taunton, J., in Eodgkimon n 
Hodghinson, 3 Nev, & Man. 565. 


(«) Forbes v. Mason, 3 Dowl. 104; and 
as to misspelling in a copy sec Nicol v, 
Boyn, 10 Bing. 340, 341 ; and see Tyser 
V. Bryan, 2 Dowl, 640. 

(0 See post, as to irregularities in ge- 
neral. 
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well the writ as the service of the copy.{u) But if the service 
be regular and only the writ itself irregular, then the applica* Obkbral 

tion should be merely to set aside the writ, (m) 

And in some cases, although an irregularity may have al- 
ready occurred, yet if '^the same be afterwasrds Repeated or co»- 
tinued in a subsequent stage, it may suffice then to take the 
objection, and therefore although a writ “ in an action of /m- 
pass** having been indorsed for a debt of 11/* 12s, 9d. might 
have been objected to immediately, yet if the plaintiff after- 
wards declare in assumpsit^ it is not then too late to move to 
set aside the proceedings, (x) It is considered better here 
only to advert generally to the necessity for immediate ac- 
tivity of a defendant on his first knowledge of process having 
been issued, and to consider the subject of motions and summons 
on account of irregularities in a subsequent separate chapter. 

With respect to the time within which the application to set Time for ap- 
aside the proceedingffor irregularity should be made, thc 
rnl long established practice of the Coprt requires the application 
to be made promptly ^ so as to prevent an itterease of costs, and 
the rule 33of Hil. T. 2W. 4, expressly requires the motion for 
an irregularity to be made within a reasonable time.{y) And it 
should seem that the motion or summons on account of irregu- 
larity in a writ, or copy, or service, should be within the eight days 
allowed for entering the defendant’s appearance or putting in 
bail above. The rule 10 of Mich. T. 3 W. 4, also authorizes 
the application to the Court or a judge, and a judge has there- 
fore jurisdiction to interfere in vacation ^ and when an irregu- 
larity is discovered in vacation a summons must be promptly 
obtained, and before the party objecting has himself taken a 
fresh st^ after notice of the irregularity, {ss) But where the 
plaintiff had improperly indorsed on the summons a larger sum 
than was due, the Court, even after improper delay on the part 
of the defendant, on motion, stayed the proceedings on payment 
of the debt and all costs incurred up to the time of the motion, 
but without paying the plaintiff’s costs of the motion ; (z) and if 
a declaration be delivered on 24th October, thereby shewing 
an irregularity in an indorsement on the writ of the debt 
claimed, the defendant should talke out a summons immediately 
within eight days, and before the 1st November following,(zf) As 


(u) Hasher v. Jarman, 1 Dowl. 655 ; (y) Ante, 227. 

Cohen v. Watson, 3 Tj^r. 238; Border v. (z) Per Bavley, B. in EUUton v. Ro* 

Levi, 3 Dowl. 150. bimon, 2 Cr, oc M. 345 ; 4 T^r. 214 ; 

(*) Edwards v. Digmn,2 Cromp. & ante,i^7, 

TVl. 346 ; 4 Tyr. 213, S. C, 



OF ME8NE FROCE8B, 


m 

CHAP. V. • respects the mode ovform of taking the objection, it would seem 

o^NXAAt. that, if the irregularity be confined to the writ, then the motion 

or summons should be to set aside only such writ ; and in one 
case where the writ was irregular, but the service was regular, 
and the defendant moved to set aside the service for irregularity, 
the Court discharged the rule, (a) So where the defendant 
must be aware that the writ is sufficient, and that the copy de- 
livered or the service thereof alone is irregular, then perhaps 
his motion or summons should only be to set aside the latter. 
But in general, when the copy delivered is defective, the de- 
fendant may reasonably suppose that the writ itself may corre- 
spond, and lie may therefore fairly apply to set asidp both, and 
although the writ afterwards appear sufficient but the copy is 
defective, the defendant’s application will succeed pro tanto. {b) 
It seems therefore to be advisable in general, when the copy de- 
livered is insufficient, tq, apply to set aside the writ and copy 
and service, unless it has been previous!])^ ascertained that the 
writ itself was sufficient, in. which case, if the rule should require 
too much, the Court might refuse costs. 

It is usual when there is an omission in the writ or copy 
served to draw up the rule nisi for cancelling the bail bond or 
discharging the defendant out of custody, or setting aside the 
writ or service for a defendant to make it part of the terms 
“ on his entering a common appearance,” which, if accepted, 
would preclude the plaintiff from commencing a fresh action or 
arresting him again ; but this is entirely optional, and even the 
Court could not without the defendant’s consent order such 
appearance ; (c) nor if offered by the defendant is the plaintiff 
bound, at least in a bailable action, to accept such common ap- 
pearance, for h'e might resolve to arrest the defendant ii^a fresh 
action, (c) But in order to arrest again, an application at Cham- 
bers should be -made for leave to arrest a second time, and the 
plaintiff' must first discontinue his former action, (d) 


Freparmg*to Thirty-first, The intended writ having been duly filled up 
serve or execute on parchment, and signed and sealed, and a preecipe thereof 
the writ. gj jjjg proper office, and all the indorsements to be made 

antecedent to service or execution having been properly filled 


(a) IJasker v. Jarmaiif 1 Dowl. 6M *, (c) Perring v. Turner^ 5 Dow!. 15, 16, 

and see Cohen v. 3 T^r. 238; and Jackion v. Jackson, 3 Dowl. 182, as 

Tidd, Supp. 1833, p. 75. to a second arrest. * 

{b) Hasher v, Jarman, 1 Dowl, 655. (d) Jackson v* Jacksott, 3 Dowl, 182. 
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up> the plaintiff’s attorney should make at least as many fair CHAI». V. 
and exact copies of the whole, (without contractions, upon t 

paper, and which are usually printed,) as there are defendants, PoivtrB, 
so as to serve and leave with each defendant one copy of such 
process. Indeed, it seems prudent to make and carefully ex- 
amine at least one copy of t^ writ more than may be required 
to be served, so as to have the same ready to be annexed to 
and verified by any affidavit that may afterwards arise, and it 
would even be advisable to file in the attorney’s office an ex- 
amined copy in every cause. In serviceable process, as a writ 
of summons, the person who is to serve each copy should keep 
the original and all such copies until the latter* have been 
served. But in bailable process the original capias and the 
copies thereof are to be delivered to the under sheriff of the 
proper county, and after the warrant has been obtained, then 
to the officer who is to execute the process, so that he may 
have the same ready to produce to the defendant. (/) 

Thirty-second, The writ, whether serviceable or bailable, Thuty^second, 
together with the copies, having been filled up and fully in- 
dorsed according to the preceding directions, and the writ itself service or arrest 
having bf en duly signed and sealed, after the whole have been 
very carefully examined with each other and with the praecipe, 
are then to be deliver ed to be executed. If serviceable, then 
usually to a clerk of the attorney, but sometimes to an expe- 
pericnced officer, when any great difficulties in effecting a 
service are expected, and if bailable, the original writ and 
copies are to be taken to the office of the proper undershcriff 
of the county in which the defendant is to be arrested, in order 
that he* may thereupon issue a warrant to one or more of the 
sheriff’s officers or bound bailiffs, or sometimes to a person 
not a general officer of the sheriff, but particularly named pro 
hac vice by the plaintiff’ s attorney, and each will thereupon 
be executed as hereafter stated when we consider the proceed- 
ings by summons, distringas, capias, &c. separately. We have 
seen that the sheriff of every county is now bound to have an 
office of bis undersheriff in the, metropolis, or within one mile 
of the Inner Temple, to which all process may be taken, {g) 
and it is the duty of such undersheriff promptly to forward the 
process left at such office to a proper officer in the proper 
county there to be executed ; so that it is not absolutely es- 


CO « W. 4, c. s. 4. 


(5:) 3 & 4 W. 4, c. 4?, s. 20, ante, 47. 




m 


OF MESNE PROCESS^ 


CHAP/V. sential for a London attorney to employ any agent in the 
General country, but stUl it is usiial to do so when there is great 
anxiety to see that the officer immediately perforins his duty 
without collusion with the defendant, which it might be diffi- 
cult afterwards to establish so as to fix the sheriff. 

Defendant’s In cascs when it is not apprehended that the defendant will 
teTSAaldng attempt to avoid the service or execution of the writ, if pre- 
to appear. vioiisly informed of the intention to issue the same, it is a usual 
and proper courtesy for the plaintiff’s attorney, with the con- 
currence of his client, (A) to request the defendant to name his 
attorney, who will either undertake to appear^ or to obtain a 
sufficient bmilbond^ or to put in and perfect bailabovCf so as'^to 
avoid personal annoyance and imprisonment, whilst the office 
is searched, and some extra expense. Jt is essential thereupon 
to require a written undertaking from such attorney, and which 
the Court would on motion enforce by attachment or strike 
him off the roll;tO but they would not thus interfere unless the 
undertaking were in writing and signed by the attorney, {k) 
If an attorney give an undertaking to the plaintiff or his, at- 
torney to appear to a bailable action, he must perfect bail 
above or render the defendant, or be attached or struck off 
the roll, (/) and an undertaking of this nature need not state 
the consideration, for it is not an engagement within the mean- 
ing of the statute against frauds, 39 Car. 3, c. S, s. 4, or at 
least it may be enforced by attachment, (w*) It may, however, 
be advisable so to frame the undertaking shewing sufficient 
consideration as to enable the plaintiff to sustain an action 
thereon, in "case the remedy by attachment should be defeated 
by death or otherwise, {n) But such an undertaking by an 


(h) It is advisable to obtain eipms con- 
currence, for otlierwise if the defendant 
should abscond, the plaintiffs attorney 
might be subject to an action at the suit 
of his client for h!s unfortunate liberality. 

(i) Rule Mich. 1654 ; Anonymous, 6 
Mod. 42 ; Lorymer v. Hollister^ 2 Stra, 
693 ; Mould v. Roberts, 4 Dowl. & Ryl. 


719, 

(k) Lorymer v, Hollister, 2 Stra. 693 ; 
Lofft, 1 92 ; Stratton v. Burgh, I Stra. 
114; see further past, chap, vi, 

(/) Sedgwoi'th v. Spicer, 4 East, 569 ; 
Rogers V, Reeves, 1 Term R. 422. 

(»i) Re Greaves, 1 Cromp. & J. 374 ; 
Re Paterson, 1 Dowl. 469. 


Form of under- {«) The following form is suggested. ^ 

taking by' a de- In the Court of . A. 15. plaintiff against C. D. defendant. In consideration of 

fendant's at- the plaintiff having at my request agreed not aciu|lly to arrest the above-named de- 
torney to the fendaut in tlijis action, (or to^allow the defendant to be released out of the custody 

plaintiff or his ot the sheriff of in this action, without;^ executing a bail bond with sureties,*') 

attorney, to I, as the attorney for and on the behalf of the said defendant, agree for myself and 

put in or perfect my executors and administrators with the said plaintiff to cause ball above in this 
bail above. action to be put in and perfected in due time, or a sufficient deposit in Court to be 
made pursuant to the statute, or the defendant to be duly rendered in due time, or 
that I will myself pay the debt and costs. Dated this day of a. d. 

£. F. detendanfs attorney < 
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attorney, if given to the sheriff or his officer, is considered con- CHAP. V. 
trary to the policy of the 08 Hen. 6, c. 9, as leading to extor- g^hui. 
tioft in coBSideTaticHi of the indulgence, and would therefore be 
void.(o) 

The 10th section of the 4, c. 89, we have seen, Cnact.Si Duration of the 
That no writ issued by authority of this act (and extending ^[thm”which^ 

- to all the process to compel appearance or bail above therein 
enumerated) shall be in force for more than Jour calendar 
“ months from the day of the date thereof, including the day 
of such date ; but every writ of summons and capias may be 
Continued by alias and pluries, as the case mafy require, if 
any defendant therein named may not have been arrested 
thereon or served therewith/’ The same section then pro- 
vides for writs to save the operation of a statute of limitations, 
and prescribes the requisites of Continued process. The 
llth section relates, as we have seen, to proceedings on the 
process during the vacation, and excepting certain proceedings 
between the 10th of August and 24 th of October, (y;) and which 
seem only to suspend declaration and pleadj,ngs. The princi- 

pal advantage resulting from the enactments, that writs shall be 
dated on the day when issued, and thus continue in force for 
four months, is, that the vexatious practice df issuing and 
charging a defendant for several succee^ve writs, i^eturnable 
on the day when issued^ or very soon after, and as to render 
it scarcely possible to execute the first process before it was 
returnable, has now been put ah end to, and it can scarcely be 
necessary to issue more than one writ, unless in cases where 
the defendant purposely evades process, when a distringas may 
properly issue. 

The service or execution of process on a Sunday would we Tmeofcxecu- 
have seen be illegal and void. But a writ may be served, or 
an arrest made, or a seizure made under a distringas, at any 
hour of the day or night, though not at a time when the de- 
fendant is privileged by attendance on a Court of justice, when 
it would be irregular even to serve him with process. 

With respect to the place where process is to be executed, pzace where tn 
there is less strictness in the service of a writ of summons than ^^t^°**^*^'*^* 
in executing a capias or distringas. Formerly, if the service, 
although actually out of the proper county, yet if it were on the 
confines, the Courts would not interfere to set the service 


(o) Sedgworth v. Sjucei\ 4 East, 509 ; (/?) Sfc sect. 11, ante, 152. 

Lewis y, Knight, 0 Bing. 271, 

VOL. Til. 
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CHAP. V. wdoi and tliare was ihaclh uncertainty respecting the term 
o^eSai. confines,, or the^ distance out of the county that Should 
Po»>nr». permittedKf) and therefcfre to put an end to any oncertaiaty, 
the Ist section of 2 .W, 4, c. 39, enacts, that a writ of summons 
must be served in the county in which the defendant is therein 
described to reside or be, or within 300 yards of the border 
thereof,” and which, according to a recent decision, are to 
be measured in a straight line or bird*s flight, without regard 
to intervening streets, ways or objects. 

With respect to writs of capias and distringas, they must be 
executed within the precise boundary of the county to the 
sheriff of which they are directed, or the arrest or distress 
would be void, and subject the sheriff and officer to an action 
of trespass. The 3 W. 4, c. 39, s. 20, however, provides, that 
when a district or place, part of one county is situated within, 
and surrounded by some other county, then for the purpose Of 
the service and execution of every writ and process, whether 
mesne or judicial, such cKstrict or place shall be deemed and 
taken to be part as well of the county wherein such district or 
place is so situate, as of the county whereof the same is parcel, 
and every such writ and process may be directed accordingly, 
and executed in cither of sucli counties. An outer door must 
not be broken in order to execute a capias or serve a summons; 
and although the house of a third person may be entered when 
the outer door is open, for the purpose of arresting a defend- 
ant who is found there, yet if he were not there the officer 
would be a trespasser, unless he have the license of the occu- 
pier to search. 


01 execution of 
the piocess, 
•'crvicoable or 

hul.ibiL, VI/*, 

hy del 11 ei lUg a 
(npy oj ihi w)it 
1o the defendant* 


MoJ( of Service When we state each process in particular, we shall have to 
consider the precise mode of sci'ving a writ of summons or dis- 
tringas, or capias j but as essentially connected with the requi- 
sites of the writ itself, it is proper here to notice that the statute, 
3 W. 4, c. 39, s. 1, 3, 4, 8 and 9, require a copy of each pro- 
cess to be delivered to the defendant, (or in case of a distrin- 
gas, when the defendant cannot be personally served, to 
be hfi for the defendant,) wjth all notices, warnings, memo- 
randa and indbrsements, and the term copy is here construed 
strictly as to all the requisites enjoined by the i2 W. 4, c. 39, 
in the writ itself, thpugb as to the indorsements of the claim of 
debt and costs, required only by the rule of Court of Michaelmas 
term, 3 W. 4, less strictness has been required, and we have 


{q) Coukm V. King, 2 Cronip, & J. 47^4. 
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seen that an atnendmeiit in the ltdbir instance is now mgenerd 
permitted on paytnent of eoste. (r) , Omimi 

It will be observed that aeoaracy i^s the copy of the proceu, , 
delivered to tim defmdernt, as respects information to the de- 
fendant hkmef, is even more important than any authority to 
the sheriff, because it is the docnmetit by which prineipdly his 
proceedings are to be regulated. (r) It haf therefore justly 
been held that nothing can in strictness be deemed a copy, 
unless it be precisely similar, and that the slightest omission in 
a supposed copy of a matter required by the statute, and to be 
found in the writ itself, would be fatal; andUven the tmissions 
of the teste or date of the writ, (f) or (at least it was formerly 
so) the omission of the letter I in Middlesex, (u) or of the s in 
the sheriiTs of London, (x) or indeed any other omission, (y) or 
the improper addition of the letter s to sheriff of Middlesex, («) 
though it will be observed neither could affect the steps to be 
taken by the defendant, is fatal, nor will the Court permit an 
amendment, (a) But still we have seen that the omission, or 
addition, or mistake of a letter, not really altering the sound, 
sense or meaning, has in the most recent cases been considered 
immaterial, (b) If a proper copy of the process be not de- 
livered to the defendant, the arrest or service of the writ is to 
be deemed incomplete, for the object of the statute was to give 
the defendant information of the precise demand made against 
him. (c) 

IViirty-three, The other requisites to be observed, after the Thirty-three, 
service or execution of the writ, might perhaps be more of 

property considered after we have stated the particular mode or executing 
of executing each writ by service, arrest, &c;(cl) but as we 
have proposed in this chapter to take a general and compara- 
tive view of all mesne process and proceedings thereon, we will 
here give a summary. The ^ W. 4, c. 39, s. 1, enacts, that the 
person serving a writ of summons shall indorse on the writ the 
day of the month and week of the service thereof ; and the 


(r) Ante, SIS. 

(i) h^ld Street, 10 Bing. ^8 ; and 
see Street v. Carter, S Dowl. 671. 

(t) Vefeing V. Turner, S Dowl. 15; 
Byjield V. Street, 2 Dowl* 739. 

(n) Ante, 186, 187 ; bnt see id, 
f Niohol V, Boifn, 10 Bing. 339. 

(y; Ante, 187; Hotigkinton v. Hodg- 
kimvn, S Nov, At Man* 561- ; 2 Dovt), 
535 ; Smith v. Pinuelt, 2 l>owl. 651 ; 
Sheet V. Carter, %d. 671, 


(i) Barker v* Weedon, 1 Crotnp. M 
& R. 396 ; Jackson Jackson, id, 438 
3 Dowl. 18«,S.C. 

(a) Bxfield v. Street, 10 Bing. 27 ; ^ 
Dowl 739; but see 3 Nev. & Man. 564. 

(5) Forbes v. Mason, 3 Dowl. 104 
and see Niehol v* Botfn, 10 Bing, 340 
and ante, 231 . 232, aft to miftpclling. 

(r) IVr Tindal, C. J , in Nichoi v 
Boi/n, it) Bing. 331>. 

(d) Pont, 
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OF MESNE PROCESS, 


CHAP. V. 
Other 
General 
Points. 


Forms of in- 
dorscmenl of 
service or exe- 
cution of mesne 
process. 
Consequences 
of sheriff’s non- 
complinnce. 


Indorsement of 
time of service 
on a writ of 
summons. 

The like on a 
writ ftp capias, 


rule 3 of M. T. S W. 4, orders, that he shall make such indorse- 
ment within three days at least after such service, and that other- 
wise the plaintiff shall not be at liberty to enter an appearance 
for the defendant according to the statute, and that every affi- 
davit upon which such an appearance shall be entered shall 
mention the day on which such indorsement was made, {f) 
The 4th section, 2 W. 4, c. 39, as to a capias^ enacts, that the 
officer executing the same shall forthwith^ after the execution 
of such process, cause one copy of the writ, with every memo- 
randum or notice subscribed, and all indorsements thereon, to be 
delivered to every person upon whom such process shall be exe- 
cuted, whether by service or arrest,.and shall indorse upon such 
writ the true day of the execution thereof, whether by service 
or arrest. And rule 4 of M. T. 3 W. 4,* orders, that the she- 
riff or other officer or person to whom any writ of capias shall 
be directed, or who shall have the execution and return there- 
of, shall within six days at the least after execution thereof, 
whether by service or arrest, indorse on such writ the true day 
of execution thereof, and in defiiult thereof shall be liable, in 
a summary way, to. make stich compensation for any damage 
which may result from his neglect, as the Court or judge shall 
direct. Moreover, the form of capias, as prescribed in sche- 
dule 4, requires the sheriff, immediately after he has executed 
the writ, to return the same, together with the manner day 
of execution.. 

The form of indorsement on a writ of summons or on a ca- 
pias may be as subscribed. (^>‘) 

If a sheriff should neglect to comply with this rule, by not 
indorsing on the writ of capias the day of its execution, the 
plaintiff's remedy is not by attachment, but by a motion to the 
Court for a rule calling on the sheriff to shew cause why he 
should not amend his return according to the fact, as to the 
time of the arrest stated in an affidavit in support of the motion, 


(/) See form of such affidavU next chapter. 

is) The indorsement on a writ of summons may be titus : 

Thh mit was served by me, John Atkins, on the within named C* D, on Monday the 
oth day oj January, a.d. 1835. ^ 

, John Atkins. 

The form of indorsement on a capias : — 

“ C.D. was arrested by me, G. H. by virtue of this writ on the day of , 

1835, and forthwith after such arrest I on the same day delivered to the said C.D. 
a copy of this writ. G. H.'' [or if the defendant or one of them was served with the 
capias, then ns to him indorse thus ‘‘This writ was served by me. G. H. on the within 
named C. D. on the day of wl835. G. H.”] 
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and also make compensation to the plaintift' as the Court shall CII^F. V. 
direct for the delay and damage stated in the same affidavit, Genebai. 
and also why he should not pay the costs of the applica- 
tion.(/<) 


Thirty-four, As a general rule to be observed with refer- lliirty-faurt 
ence to the execution of all process that may afterwards re- fj^^cutioaof 
quire an affidamty specifying the mode of executing the same, process, 
it is advisable, especially as now there is no expense of stamp 
duty, to make such affidavit in the first instance, for from want 
of it, in case of the death or absence of the officer or party 
w ho served or executed the process, the Court would not re- 
ceive or act upon mere hearsay evidence of the service, (i) 

The forms of such affidavits applicable to the service of each 
process will be found in the succeeding chapters. 


Thirty five^ Rules or orders to return writs, — The 2 W. 4, c, Thiriy-jivv, 
39, s. 10, enacts, that the return to bailable process shall be 
made by the sheriff or other ojficcr to whom the writ was directed, made, 
or his successor in office ; and process not bailable is to. be re- 
turned by the plaintiff or his attorney suing out the same, as 
the case may be ; but any return to process not bailable is 
not usual, excepting in proceedings to save the statute of limi- 
tations, when it may become necessary to return the first non- 
baiiable process ‘‘ non est inventus,"' and to enter the same of 
record within the time and in the manner enjoined by the same 
section. 

It will be observed that the prescribed forms of the writs of 
capias and of detainer command the sherift' or other officer 

immediately" after the execution of the \yrit of capias or 
service of the writ of detainer to return the writ to the proper 
Court, together with the manner in which he executed the same, 
and the day of the execution thereof; and rule 4 of M. T. 3 W* 

4, we have seen, requires that the sheriff or other officer, having 
the return of a capias, shall within six days after he executed 
it, indorse the true day of the arrest. The llth and 12th 
rules of H.T. 2 W. 4, ordered, that where the rule to return 
a writ expired in the vacation,’ the sheriff' should 'file the 
writ at the expiration of the rule, or as soon after as the 
ofice shaU be open, and that the officer with whom the return 
wvas filed should indorse the day and hour when filed. (j) 

. jt 

(A) Ridley v. Weston, H Moore & S, (i) Danids v. Varitif, 3 Dowl. ^6, 

724 ; Tidtl, 97 ; Moore v. Thamae, 2 Dowl. O' ) See Jcrvb’s Rules, 45, notes (1)', 

760, S.C. and (w). 


346 OP MESN E J>UOCESS, 

^ Oi'iIeb'^’ It has been observed, that perhaps the return nlay be reckoned 
of the day of the officer’s so marking the return, but .not 
Point!, ak»ays SO as regards the teste of a writ of exigent founded 
thereon, which might be of the day when the sheriff actually 
left his return in the proper office, (/^) or of that made by the 
officer. 

rc* The stat. 2 W. 4, c. 39, s. 15, enacts, that it shall be lawful 
proceedings iH term time for the Court out of which any writ issued by 
upon wilts III authority of this act, or any writ of capias ad satisfaciendum, 

vacation b_y a *' • i i, i » 

rule of Court in fieri facias, or elegit shall have issued, to make rules, and also for 
any judge at either of the said Courts, in mcaiton, to make 
vacation, and orders foi* the rctum of any such writ; and every such order 
shall be of the same force and effect as a rule of Court made for 
the like purpose ; provided always, •that no attachment shall issue 
for disobedience thereof until the same sliall have been made 
a rule of Court.” The rule M. T. 3 W. 4, ordered, that in 
case a judge shall have made an order in vacation for the re- 
turn of any writ issued by authority of the aid act, or any writ 
of capias ad satisfaciendum,* fieri facias, or elegit, on any day 
in vacation, and such order shall have been duly served, but 
obedience shall not have been paid thereto, and the same shall 
have been made a rule of Court in the term then next follow- 
ing, it shall not be necessary to serve such rule of Court, or 
make any fresh demand of performance thereon, but an at- 
tachment shall issue forthwith for disobedience of such order, 
whether the thing required by such order shall or shall not 
have been done in the meantime. And by rule H. T. y W.4, 
‘‘in case a rule of Court or judge’s order for returning a bail- 
able writ of capias shall expire in vacation, and the sheriff' or 
other officer shall return cepi corpus thereon, a judge’s order 
may thereupon issue, requiring the returning officer (within the 
like number of days after the service of such order as by the 
practice of the Court is prescribed with respect to rules to 
bring in the body issued in terra,) to bring the defendant into 
Court, by forthwith putting in and perfecting bail above 
to the action; and if the returning officer shall not duly obey 
such order, and the same shairhave been made a rule of Court 
in the term next fallowing, it shall not be necessary to serve 
such rule of Court, or to make any fresh demand thereon, but 
an attachment shall issue forthwith for disobedience of such * 


(Ji) Lewis V. Davison, 3 Dowl. 275. 
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order, whether the bail shall or shall not have been put in and 
perfected in the meantime.’’ (/) 

These rules requiring an immediate return in vacation^ 
altered the previous practice, according to which the sheriflF 
in such a case Tiad until the whole of the first day of the ensu- 
ing term to file his return, which in mesne process occasioned 
unnecessary delay pending vacation ; (?w) and “it has been re- 
cently decided that a sheriff is bound to pay thg necessary extra 
fee of 5s, lOd. for opening the treasury during vacation, in 
order to file his return, if an order to make the return under 
this 15th section of the uniformity of process act has been 
made; and that the 3 & 4 W. 4, c. 67, s. 2, as to making writs 
of execution returnable immediately, applies also to executions 
issued on judgments obtained as well before as since it 
passed, (n) 

In the King’s Bench it appears to be the practice to require 
two distinct motions in these cases, one for making the judge’s 
order for the sheriff”s returning the.writ a rule of Court, and 
another motion and rule for an attachment against the sheriff* 
for not duly returning the writ in pursuance of such order ; (o) 
but in the Court of Excheejuer, adverting to the terms of the 
above rule, one motion and rule suffices, (o) 

A sheriff may and ought voluntarily, and without any rule 
01 order for the purpose, to return to the Court what he has 
done in obedience to the command of the writ; but if he 
neglect to do so within eight days after he has executed the 
writ, then th^ plaintiff, or his attorney, may as a matter of 
course enforce a return by a rule of Court in term time, or by a 
judge’s order in vacation. 

The rule of Court in term time to return a writ, is a side bar 
or treasury rule, which may be obtained in term time from the 
clerk of the rules in King’s Bench, or from the filacer in Com- 
mon Pleas and Exchequer; {p) and by rule 1 Hil. T. 2 W. 4, 
s. 96, it may be obtained on the last as well as any other day 
in term. The rule expires in four 3ays after service in I-.ondon 
or Middlesex, and in six days in any other city or county. (9') 
It has been suggested that the time thus allowed a sheriff’ 
especially of a distant county, to return a writ, since the rule 


(0 See the mie 3 Tyr. 241. 

(m) 5 East, S86 ; Jervis’s Rules, 45, 
note (1). 

(n) Rex V. Sheriff of Surrey, S Dowl. 

02 . 

(o) Stainland v. Ogle, 3 Dowl, 99 ; 


Howell V. Biilteel, 2 Cr. & W- SS9. 

(p) Tidd, 9th edit. 484 ; see practice 
1 Arch. K. B. 4th edit. 152; T. ChUty’s 
Forms, ,50 to 56 ; and post, 

(q) Tidd, 9th edit. 307 ; Dax’s Pr; 
116; Chitty’s Summary, 71. 


CHAP. V 
Otheu 
C iKVEitAL 
Points. 


llule to return 
writ, when and 
how obtained. 
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CHAP. V. 

Urn I. Jr 
GeNJi ual 
PoiNTS. 


Forms and rc- 
quisiles of 
licturufi to 
niesiic process. 


Kohirn of ccpi 
corjmts, and bail- 
bond taken. 


lie turn to a 
cajjias of ccpi 
corpua, and a 
deposit of debt, 
and £l(), j)ur- 
funint to 1.3 
G. 3, C.46. 


Jleturn to a 
capias of ccpi 
corpus ct para- 
tuni liabco, &c. 
where a defend- 
ant remains in 
aljerilFs cus- 
tody. 


may be served at his London office, to be kept, under 3 & 4 
W. 4, c. 42, s. 20, is now too short, and that in some cases it 
might be impracticable to return the writ within the prescribed 
.time.(r) The proceedings on a rule or order on a sheriff to 
return a writ will be more properly fully considered when we 
examhie the whole of the proceedings against a sheriff for non* 
performance of his duty, especially in bailable actions, where 
the defendant has escaped, or has not put in and perfected bail 
above. It is, however, expedient here to consider the different 
forms of returns to writs of capias. 

When the sheriff returns cepi corpus to a writ of capias, L e* 
that he has<a*rested the defendant, the usual form indorsed on 
the parchment writ may be one of the following four, adopting 
that most applicable to the facts. If the defendant be not 
founds the sheriff is to return non est inventus, as below, where 
also will be foifiid the forms of several other returns to mesne 
process. The returns to process issued in order to outlaw a 
defendant, or to save the statute of limitations, will be found in 
subsequent chapters, is) 


(/•) 9 Legal Observer, 147, 143. And vA}ibbs,C» P. Hil. T. 1835, 1 Harrison’s 
see the observations of Park, J. in Grant Rep. 58, 


(.s) On the (lay of , a.i>. 1835, (a) I look the wltbin-iuimetl C, D. in my 

bailiwick, and forlbwitb delivered to him a copy of this writ, and him safely kept until 
iic |' gave me bail m the wUhiu action, as by this writ ts required, and as I am within 
commanded,(b) 

The answer of 


Samuel Wilson, } 
James Iltlinier, J 


Sheritrs, 


[The same as above to the and then as follows :] until he deposited in my hands, 

by delivering the same to my officer appointed for that purpose, the sum of £ , 

being tlie sum indorsed on the said writ by virtue of the affidavit for bolding lo bail in 
this action, together wilh£l0 in addition to such sum to answer costs, pursuant to the 
statute, and which said sums 1 have paid into the hands of, &c. 

Ill King’s Bench, ** of the signer of writs of and in the Court of King’s Bench 
in Common Pleas, “ of the prothonolaries of the Court of Common Pleas j” and in 
the Exchetpier, “ of the clerk of the pleas of the Court of Exchequer.” (c) 


On the day of , a.d. 1835, 1 took the within-named C. D., and forthwith 

delivered to him a copy of this writ,’'^ and whose body 1 have ready as withiti I am 
commanded, ((f) 

The answer of L. M., Sheriff. 


(a) The rule Mich. T. 3 W. 4, Rule 4, 
requires the true day of the execution to 
be indorsed by the sheriff, &c. 

(5) Semble, the words in italic, though 
usual, may be omitted. 

(c) The form of return sometimes states 
a deduction by the sheriff for his fees, but 
according to Stewart v. Bracebridge, 2 


Bar, & Aid. 770; 1 Chilty’s Rep. 529 ; 
Hunn V. Brine, 6 Moore, 124 ; Haines v. 
Nairn, 2 Dowl. 43 ; neither the sheriff ’s 
nor any other officer’s poundage or fee 
can be deducted on an order for payment 
of this money out of Court, 1 Arch* K. Bi 
4th edit. 147. 

(d) Supra, note. 
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If the sheriff return non est inventus to a capias, the Courts 
will not, even upon strong affidavits of an arrest and collusion 
between the defendant and officer, compel the sheriff to alter 
his return, but will leave the plaintiff to his remedy by action 
for the escape and false return, as a better mode of trying the 
fact than by affidavits. (0 


CHAP. V. 

0X11 EH 
Gene UAL 
Points. 


Proceeding on 
a return of non 
cst inventus to 
a cnpias. 


Thirty-sixth, When process has been served or executed 
upon a defendant, there are various circumstances to be forth- 


Thirtij-nUthy 
Siiunnary of 
the circuiiislan- 


[Same as last to the *, and then as follows :] whose body rcmuins.in the prison of Xhc like> and 
the lord the king, under niy custody. defendant in 

The answer of L. M., Shcritf. prison. 


[Same as the third form to the and then as follows :] whose body I have Rcturji of 
ready as within I am commanded, but the wilhiii-iiaiiied E. F. is not found in my arrest of one 
bailiwick. defendant, and 

Tlic answer of L. M., ShcrilK non est inventus 
as to another, 

[Same ns the third form to the and then as follows :] who remains ijj niy 
custody as such sheriff under the said writ, but is so wtJUk and infirm, that without ^ 

great peril and danger of his life I cannot take his body to any prison, but whose body ]m,Luid*us (a) 

1 have ready. " ® ^ 

The answer of L. M., Sheriff. 


[Same as the first form, ante, ^248, note, to the t, and then proceed thus :] safely 

kept until and upou the day of , a.d. , when and on wliich day I 

received an order under the hand of William Bolland, knight, one of the Barons of the 
Court of Exchequer, which is in the words and figures, or to the purport and effect fol- 
lowing, that is to say, [here set out the judge’s order for discharge of defendant 
verbatim, and at^the end the officer’s certificate that defendant liad entered an ajipear- 
ance, being one of the terms of the order, and was indorsed on order thus:] Indorsed, 
I certify that an appearance hath been entered for the defendant herein. Dated the 
5th day of November, a.d. 1834. Win. l^erry, (l.s.) In obedience to which said 
order I discharged the said C. D. out of my custody, and permitted him to go at large. 
Therefore I cannot have his body before the Barons of II is Majesty’s Exchequer at 
Westminster, as I am within commanded. 

The answer of 


Cepi corpus 
and detention 
until (Icfendant 
was disc) larged 
by a judge’s 
order. 


The within-named C. D. is not found in my bailiwick. Dated this day of 

A.D. 1835.(6) 

The answer of L. M., Sheriff, 


Return to a 
capias of non 
est inventus. 


(a) This form differs from that in T, 
Chitty’s Forms, 53, but is adapted to a 
case where an officer has arrested a de- 
fendant, and cannot safely remove him to 
any prison, and retains him in custody 
even in the defendant’s own bouse, and as 
be certainly lawfully may. 


(6) Some forms omit the 'date of the re- 
turn, but it seems preferable to insert it, as 
the writ of exigent and proclamations are 
to be dated on the day the slieriff’s return 
took place, Lewis v« Davison, 3 Dowl. 
Z7o. 


(e) Goubot V, De Crouy, 3 Tyrw. 906. 
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CHAP. V. with attended to by him. Some of these are of a geueral nnime, 
General extending more or less to all process, and others confined or 
PftiNTg. limited to one of the five forms of writs w^e have thus generally 
CCS to be at- examined ; those of the former nature, according to the intention 
^ chapter, may be here properly noticed ; those of the latter 

promptly after description will be more properly stated when we consider each 
execution of proccss and proceedings thereon in particular. There is, how- 
gcnerai ever, one general advice, viz. that every defendant, immediately 

he has intimation of process, should examine and take advice 
upon every circumstance in his favour, and promptly act, 
because he may otherwise lose the benefit. Thus he has only 
four days di#ng which he must pay the indorsed debt and 
costs, or incur further expense ; and in general he must object 
to every irregularity within eight days after he has been served 
with a copy of the writ of summons or capias, or he will be too 
late, if hediave any intimation of the proceeding; and he must 
also enter his appearance or put in bail above in eight days, 
or certain inconveniences and expenses may ensue. 

The principal circumstances to be attended to by a defend- 
ant upon whom process has been executed, are, first, the right 
to inspect the original parchment writ and warrant, and imme- 
diately to receive an exact copy of the former. He has in the 
next place, if arrested, a right to insist on being taken to any 
friend’s house in the county within three miles of the place of 
arrest, for the first twcritif’-fourhoxxv^i and before he can be legally 
taken to any prison, lock-up house, tavern, &c. He may also 
immediately deposit the sum indorsed on the writ as sworn to, 
with £\0 in lieu of a bail-bond; or he may, with two friends 
having sufficient property in the county, so as to be probably 
known to the officer, tender and execute a bail-bond ; or some- 
times he may prevail on his attorney to give his undertaking to 
the plaintiff’s attorney to put in and perfect bail above ; or he 
may be exchanged into the custody of a more friendly officer, 
or one who has a more convenient lock-up house in the county; 
or, if privileged from arrest, may apply to a judge for his dis- 
charge; and which, if arrested whilst attending a superior 
Court, may be obtained instanter. Within four days he may 
pay the debt and costs indorsed,' as the extent of the plaintiff’s 
claim, without incurring any further costs. He may also 
require the supposed plaintiff’s attorney to state whether the 
writ was issued with his authority, and if he answer in the affirm- 
ative, to state in writing the profession, occupation, and resi- 
dence of the plaintiff. He may also now in all the Courts, 
in some actions, obtain particulars of the plaintiff’s demand 
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before appearance or bail above, and without affidavit. lie ciiAP. V. 

must also, within the eight days allowed for entering his ap- Ginkral 

pearance or imtting in bail, cause a motion to the Court to be HoiNta. 
made, or a summons, obtained in general on a proper affidavit 
of facts, to set aside the proceeding for irregularity. 


Thirty -seventh y There is one proceeding on the part of a Thirty-seventh » 
defendant applicable to all writs, which it will .be proper to proceedings lo 
notice in this chapter, on tlie general requisites of process, and 
proceedings thereon, viz, the right of a defendant, under the nivofihcpiain- 
2 W. 4, c. 39, s. 17, (u) to require the attorney whose name 
is indorsed on mesne process as having issuedi the same as also the dc- 
attirney for the plaintiff, to declare whetlier the writ was issued Jel! lienee oT 
with his authority, and if he answer in the affirmative, then piaintiil. 
the Court or a judge may order such attorney to declare in 
writing the profession, occupation, or quality and* place of 
abode of the plaintiff, and if he neglect to do so he may be at- 
tached ; and if the attorney declare that the writ was not issued 
by his authority, then the Court or judge may order the de- 
fendant’s immediate discharge from iinprisonincntr;(/^) and the 
rule of Court, Mich. T. 3 W. 4, r. 1 4, ordered, that if any attorney 
shall, as required by the said act, declare that any writ of sum- 
mons or writ of capias, upon w'hich his name is indorsed, was 
nut issued by him, or with his authority or privity, all procced- 
ings upon the same shall be stayed until further order.(j) The 
form of such request, and of the attorney’s compliance, may be 
to the effect subscribed in the note.(y) The forms of affidavit 


(u) Sec the enactment^ ante, 153, in (a) Sec the rule, lGl,nolc. 
note, and also ante, 210, 211. 


Ueiiiiwid in 
writing under 


(y) In the . r A. B., I^lainlUr, slat. 2 W. I, 

Between? and c. 39, s, 17, by 

Sir, I C. V., Dercndant. » delendant un 

I do hereby, in pursuance of the statute in that case nia<le and provided, demand ]>lainlilf ’s al- 
and recpiire you to declare to me forthwith in writing, whether a writ of summons, torney requir- 
dated on, &e. and indorsed as havijig been issued against me C. D., of, &e. by you ing him to 

E, F., of , as the attorney for A. 15., has l>ceii issued by you, or with your authority declare whetlier 

or privity ; and if you shall answer in the affirmative, then I hereby n*quire you to the process was 

declare in w-riting, williin days from the service hereof, the jirofcssion, occupa- issued by liiiu 

tion, or quality and place of abode of such plaintiff. Dated this — day of — , nr with his 
A, D. 1835. Yours, ike. authority, and 

C. D., the above-named defendant, also to state 
To Mr. E. E., of^ &c. • or, * the place of 

L. M. of, &c. attorney for the said C. D, abode, &c. of 
. — the plaintiff.’*^ 


In the Court of . r A. B., Plaintiff, 

Between ? and 

C. C. D., Defendant. 

In pursuance of your request, I liercby declare that the. writ of summons with wiiicli 
you have been served at the suit of A. B., was issued by me and with ray authority, 


Attorney for 
plaintiff’s com- 
pliance with 
request, f 


* See another form, 1'. (Cutty’s Eoriiis, fession, &c. of plaintiff. 

43, where see a form of a judge’s order t Sec form of statement in obedience to 
for piaiutiff *8 attorney to state the pro^ a judge's order, T.Chitty’s Porras, 44. 
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CHAP.V. 

Other 

Genehal 

Points, 


to obtain the defendant’s discbargCi on the ground that the 
writ was issued without the attorney’s authority, and of the 
order of a judge and rule of Court, and writ of supersedeas 
therein, will also be found in print, (z) This enactment and 
rule now enable a defendant not only to ascertain whether the 
plaintiff’s attorney has adequate authority to receive a debt 
and costs, or compensation, but also enable the defendant to 
find out the claimant, and make terms with him personally if 
he think fit. * 


and that the said A. B. resides and carries on Uic business of a , at the house and 

premises situate and being No. -- — , in Street, in the partsli of in the 

county of 1 ^nd that the same house was and is the place of the abode of the said 

A. B. Dated, &c. Yours, &c. 

E. F., of, &c. plaintiff attorney. 


(t) T, Chilly’s Forms, 44 to 46. 
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CHAPTER VL 

or THE WRIT OF SUMMONS, PROCEEDINGS THEREON, AND 
APPEARANCE, 


Consideration, what process to issue. 

Plaintiff’s right to abandon service- 
able process and issue capias . . 

Sect. 1. Form and requUitei of writ 
of summons, and indorse- 
meats and service thereof 
First, The enactments and rules 
relating to 

1. The 2 W. 4, c. 39, s. 1, 
and 3 & 4 W. 4, c. 

67, s. 1 

The Rules Mich. T. 3 

W.4 

Second, Form of writ with in- 
dorsements . * 

Third, When this writ preferable. 
Fourth, Of several concurrent 

writs of summons 

Fifth, Practical proceedings on 

issuing same 

Sixth, S^ervice of, how to be 
made 

1 . Of what copy 

1 ?. By whom to be served . 

3. On whom 

4. Time of service 

5. Place of service 

6. Mode of service by de- 

livering a copy 

Seventh, Indorsements of day of 

service 

Eighth, Return of summons, non 
cst inventus 


l^inth, Proceedings in case of 
defendant’s default of appear- 
ance 

Tenth, Of disputed service .... 
Sect. II. Proceedings of the defendant 
after service summons . 

1 . Demanding inspection of 

tlie principal writ and 
taking copy thereof . • 

2. Search for and examina- 

tion of prsccipe .... 

3. Demand whether writ 

issued by authority of 
attorney, &c 

4. Discovery of irregulari- 

« ties and time and mode 

df objecting to same . 

5. Payment of indorsed 

debt and costs 

6. Summons to stay pro- 

ceedings on payment 
of debt and costs, and 
taxing costs thereon. . 

7. Time when to appear . . 

8. Mode and form of ap- 

pearance by defendant 
or by plaintllT for him. 

1. By defendant 

2. By plaintiff for de- 

fendant 

9. Of declaring on a sum- 

mons 


An attorney having been retained and fully instructed, and hav- 
ing considered all the circumstances of the particular case, as 
recommended in the preceding chapter, (a) the next question is, 
what proem should he issued ? and as the Jirst process is the 
root of the action from which all subsequent proceedings 
spring, (&) and it now in general governs the subsequent pro- 
ceedings and may materially influence the successful result of 
the action, Q>) tbk part of practice (especially as mistakes 


(fl) Ante, 114 to 139. 

(Jb) An eminent special pleader, partial 
to fanciful illustrations, has resembled an 
action, and the proceedings therein, to a 
tree, considering the writ or process as the 
root, the declaration the stem or body, flie 
pleas the main branches, the replications 


and subsequent pleadings, issues, verdict 
and judgment as the smaller ramifications, 
and the execution for debt, damages and 
costs as the fruit* As, however, any 
utility in following this supposed analogy 
is not very obvious ^ will not pursue it. 


CHAP. VI. 

PnOCSEDlNOS' 
ON Summons, 
&c. 

Consideration 
what process 
should be issued* 



OF tHE WHIT OF 


m 

CHAP. VI. therein now may occasion such an infinity of troublesome, 
Tn Summon'I^ dilatory, and expensive summonses, or motions to set aside the 
ike. proceedings for irregularity,) demands particular attention. 
Although the ancient process has been entirely abolished as 
regards personal actions, and five newly framed writs have been 
substituted by the uniformity of process act, 2 W. 4, c. 39, yet 
the principal object of all the different processes, whether 
ancient or modern, has always been, and must continue to be, 
that of compelling the appearance of a defendant to answer a 
plaintiff's complaint^ and in iaifoftZe process also to secure the 
ultimate satisfaction of the claim or the rertder of the defendant 
to prison ; so also the principal question is, and will continue to 
be, how are those ohjects to he best attained ? This must depend 
in a great measure on the varying circumstances of each case. 
If there be a debt of twenty pounds or upwards which can be 
sworn to, and it is expected that before judgment can be ob- 
tained the defendant will probably dispose of his tangible 
property and abscond, then a bailable writ of capias or a writ 
of detainer to arfest or detain the defendant, and have him 
imprisoned or continue his imprisonment, and compel the 
security of bail, may be proper; but if there be no such debt, or 
if there be no reason to suspect that the defendant will abscond, 
then a writ of summons should be preferred, (c) If the defend- 
ant evade process, but has goods which may be distreined, then a 
writ of distringas to seize such goods, but always to be preceded 
by a wTit of summons, will be proper ; but if the defendant has 
already absconded, or will avoid, process, or is abroad, then pro- 
ceedings to outlawry should be preferred. 

It was held, before the uniformity of process act, 2 W. 4, c. 
39, that a plaintiff who has issued and even actually served on 
the defendant serviceable process may abandon the same by 
giving him notice of such abandonment, and requiring him in 
writing not to appear, and may afterwards, without first discon- 
tinuing, issue bailable process for the same debt, and arrest the 
defendant ;(r7) and since the uniformity of process act the same 
practice has been decided to be regular, (e) 

We will now proceed to examine each of the several modern 
process with more particularity ; in doing which, to avoid repe- 


(c) See the question whether or not it (rf) Biahop v. Powell, 6 Term R. 616. 

he expedient to arrest considered, ante, (e) Chapman v. Vuvdemlde, Hii. T. 

IS? to ir>9, and po^chap. viii. of a writ 1835, K. U. 3 Dowl. 313; 9 U'gal Ohs, 
of envia^, 300. 


A plaintiff’s 
rigiit to abandon 
serviceable pro- 
cess and issue 
Itailablt: tvilhout 
first discontinu- 
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tidoD, it will constantly be necessary to keep in recollection or to CHAP. vi. 
refer to the last preceding chapter, where we purposely took a oh^'mho^s* 
view of all the principal requisites and incidents n)ore or less ^ 
affecting everp description of mesne process as the best mode 
of examining the subject. 


SECT. I. — THE REQUISITES OF A WRIT OF SUMMONS, AND THE 
PROCEEDINGS THEREON. 

First, The 2 W. 4, c. S9, s. 1, enacts, “ that the process in FiVsf.Tiicraoct- 
“ all such (i. e. personal) actions commenced in either of the 
said Courts, in cases where, it is not intended to hold the de^ of summons. 
^\fendant to special hail or to proceed against a, memher of par^ 

‘‘ liaruenty according to 6 Geo. 4, c. 16, (viz. as a trader and 
subject to the bankrupt law, and provided for in section 6 , 
and schedule No. 6 ,) shall (whether the action be brought by Enactment of 
or against any person entitled to the privilege of peerage or ^ 
of parliament, or of the Court wherein such action slmll be 
brought, or of any other Court, or to any other privilege, or 
by or against any other person,) be according to the form con- 
tained in the schedule to this act annexed, marked No. 1. (and 
before stated), (/) and such process may issue from either of 
“ the said Courts and shall be called a writ of summons^ and in 
every such writ and copy thereof, die place and county of the 
residence or supposed residence of the party defendant, or 
wherein the defendant shall be, or shall be supposed to ie, 
sliall be mentioned, and such writ shall be issued by the officer 
of the said Courts respectively, by whom process serviceable 
in the county therein mentioned hath been heretofore issued 
froni!»such Court, ( 5 ^) and every such writ may be served in the 
manner heretofore used in the county therein mentioned or 
“ within two hundred yards of the border thereof, and not else- 
where, and the person serving the same shall and is hereby 
required to indorse on* the writ the day of the month and 
week of the service thereof*” 

The schedule No. 1, then prescribes the form of the writ of Schedule and 

# . prescribed form 

(/) AniCf 150 and 154, In note. thereon slmll be taken and accounted for 

(g) See alterations as to mch officer in by the same person or persons, and in like 
1C. n. by 3 & 4 W. 4, c. 67, s. 1, which manner us all other writs of summons, 
enacts, that all writs of summons, dis- distringas, capias, or detainer issued from 
tringas, capias, and detainer issued into the said Court of K. U. under and by 
Middlesex from the C’ourt of k. B. shall virtae of the said recited act 
be signed, sculcd, and issued, and the fee.s 
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CHAP. VI. 

PROrLEDINOS 

ov Summons, 
&c. 

of writ of sum- 
mons. 

Rule Mich. 3 
W. 4, iind Nov. 
183 !^. 

Tlio duration of 
a writ of smn- 
nions. 


Secondly t The 
Fitrm and lie- 
guhites of a 
irnt of Sunt- 
mom, Memo- 
randvm and In- 
dorsementi* 


OP TrtE WRIT OF SUMMONS, 

summons, and of the memorandum at the foot, and somo of the 
varying indorsements thereon. (A) 

The general mk Midi. T. 3 W. 4, (referring to that of Hil. 
T. 2 W. 4,) in actions for a debt requires an indorsement of the 
sum claimed and costs, and a notice in the fom prescribed by 
the antecedent rule of Hil. T. 2 W. 4, that on payment of the 
same within four days further proceedings will be stayed. (0 

The 10th section prescribes the duration of the writ of sum- 
mons to be four calendar months inclusive of the day of issuing, 
but authorizes the continuance of such process by alias and 
pluries writs of summons. The 12th section requires the writ 
to be dated^ow the clay it is issued, and to be tested in the name 
of the chief justice or chief baron of the Court out of which it 
is issued, and to be indorsed with the name and place of abode 
of the attorney actually suing out the same, and in case such 
attorney shall not be an attorney of the Court in which the same 
is sued out, then also with the name and place of abode of the 
attorney of such Cgurt in whose name such writ shall be taken 
out ; and in case no attorney shdll be employed for that purpose, 
then with a memorandum expressing that the same has been 
sued out by the plaintiff in person, mentioning the city, town, or 
parish, and also the name of the hamlet, street, and number of 
the house of such plaintilF*s residence, if any such there be. (70 

Seco7idly, We have seen that the 2 W. 4, c, 39, s. 1, and 
other sections, contain some enactments as to the form and 
reqtiisites of the writ of summons itself; and the scheciule 
No. 1 gives the form of such writ against a single defendant, 
with certain initials and blanks, in lieu of which certain facts, 
applicable to and varying in each particular case, are to be 
inserted. (/) It will be observed that, 1^7, In lieu of the^initials 
C. D., the actual full Christian and Surname of the defendant is 
to be stated :(w) 2dlij, The particular place as well as county 
of the defendant’s residence, or supposed residence, is to be 
stated in the body of the writ, (w) and if there be several de- 
fendants, each must be separatelydescribed by his full Chris- 
tian and Surname, and place and county of residence : Sdly, 
The Court in which the appearance is to be entered, but with- 
out stating any particular office, so that the defendant, unless 

(/^) See tl>e furnis in blank, ante, 154, 215. 

in note, and post, as to the several blanks (k) See the several requisites, ante, 202 
or jxmUs which are to be filled up accord- to 212. 

ing to the facts of each case. (1) Ante, 15i, and see notes. 

(i) See form of rule, ante, 160, in note, (m) Ante, 165 to 174. 
and hce the decisions on that rule ami con* («) Ante, 174 to 181. 
sequences of uonobservance, ante, 212 to. 
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he employ an attorney, must himself ascertain such office :(o) CHAP. vi. 
^thlyy The form of action must, we have seen, be described on 
succinctly with great care and precision, and yet by no means ^ 

conveying any certain knowledge of the particulars of the sub- 
ject-matter or ground of action :(/j) bthly^ The Christian and 
Surname o!* the plaintiff or plaintiffs must be described fully 
and accurately: {q) ^thly^ In lieu of the initials A. B., printed 
in the schedule in that part of the writ of summons, which 
intimates to the defendant that in default of his causing an 
appeaiancc to be entered in due time, an appearance will be 
entered for him, the full Christian and Surname of the plaintiff 
or plaintiffs must be repeatedy and not the mere reference to 
the prior statement, by usingithe words the said plaintiff:” (r) 

*7lJily, The name of the chief justice or chief baron of the 
proper Court for the time being must be inserted in the next 
blank, as Witness, Thomas Lord Denman, Chief Justice,” 
or Sir Nicholas Conyngham Tindal,”or James Lord Abin- 
gcr, at Westminster,” or in case of a temporary vacancy in 
citlier office, then in the name of the senior puisne judge of 
the particular Court : (a) and SMi/y The true day when the 
writ is actually issued must be inserted in the last blank. (^) 

As respects the memorandum at the foot of the writ, stating Memorandum, 
its duration, the form is invariably in the words prescribed in 
the schedule, (w) 

With respect to the indoihsements on a writ of summons, Indoi-scments. 
there appears to be only one that must be invariably indorsed 
Oil it writ oi siunmonsy i. e. that of the name and abode of the 
plaintiff's attorney y {x) or agent and attorney; {y) or of his own 
residence when he sues in j)erson.{f) When the action is 
strictly for a debt or money demandy then there must also be an 
indorsement of the amount of the claim for such debt and 
costs. («) The forms of such indorsements are usually as 
stated in the notes. (5) 


(o') Ante, 193. 

(p) Ante, 194. 

(q) Ante, 198. 

(r) Ante, 200, n, (p). 

(s) Ante, 202. 

(t) Ante, 202. 


(«) Ante, 205. 

(x) Ante, 208. 

(y) Ante, 209. 
(s) Ante, 211. 
(a) AUe, 212. 


(I!i) 1. This writ was issued hyJohi Tompkins, of No. 7, King^s Bench WatJe, Temple, 
London, attorney for the said John Atkins, 


2. This writ was issued hy John 'Jmnphins, of No, 7, King^s Bench Walk, Temple, 
London, Attorney, as agent for James Adams vf Chelmsford, in the county of Essex, atlor* 
ney for the said John Atkins, 


Indorsements, 

1. Of the name 
&CC. of principal 
attorney issuing 
a writ. 

2. The like, 
where the at- 
torney issues 
writ as agent 
for another at- 
torney. • 


YOL. III. 


S 
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CHAP. Vf. 

PROCEEDINOS 

ON Summons, 
&c. 


Thirdly t Wljcn 
a writ of sum- 
mons is or is 
not proper. 


3. Indorsement 
v^hen plaintiil 

s ues in person. 

4. Indorsement 
on copy of writ 
of debt and 
costs prescribed 
by rule 5, 

Mich. T. 3 W. 
4, and Hil. T. 

2 W. 4. 


5. Iivdorsement 
on writ of time 
of service. 


OF THE WRIT OF SUMMONS, 

We have seen, however, that after a copy of the writ of 
summons has been served ufKjn a defendant, and within three 
days at least, there must be an indorsement made on the writ of 
the time of such service, {c) and which must afterwards be sworn 
to, or the plaintiff cannot enter an appearance for the defend’- 
ant under the* statute 12 G. 1, c. 29. The form 8f such in- 
dori^ment is as in the note, {d) 

Thirdly y The. writ of summons is the proper and only pro- 
cess against all persons whatsoever, when the defendant is not 
to be arrested, and when he is. not a member of parliament and 
trader intended to be proceeded against according to the 
Bankrupt Act, 6 G. 4, c. 16, % 9 and 10; and it may be 
adopted, whether or not the defendant be privileged as a peer 
or member of parliament, or officer of the Court, or an attor- 
ney, or a corporation, or huudredors ; and even in cases where 
the defendant is a prisoner in actual custody in some other 

3. ** This w'ril was issued in person by Joint Ade, who resides at No. 208 in the 
Slrandy in the Parish of St. Clement's Danes, in the county of Middlesex P 


4, The plaintiff claims 50/. 10s, 6d. for debt, and 1/. l7s. 6d, for costs , and if the 
amount thereof be paitl to the plaintiff or bis attorney within four days from the ser- 
dcc here(jf, further proceedings will be stayed.” 

See the vstia I J arm of indorsement, as prescribed by the twm rules Hilary term, 2 W. 
4, and Michaelmas term, 3 W. 4, referring to the same, ante, 160, in note. With 
respect to the clainv for costs, it is only staled in the aggregate, without shewing the 
items. See the work intituled Bills of CoslSJ page 4. Such aggregate is in general 
thus composed. 

I’he costs where a writ is served in London or Middlese.x may be thus, 

£ s. d. 


Letter for payment of debt (when sent) 0 3 6 

Instructions to sue 0 6 8 

Writ of summons 0 12 0 

Copy and service 0 5 0 

Bill of costs ..........020 

Attending settling, when debt above 

20/., (if under 20/. then only 3s. 4c/.). 0 6 8 
Letters 020 


1 tr 10 


If the service be near to but out of London, and no attorney reside near to the de- 
fendant, then a further charge of Is. a mile, according to the distance from London, 
may be made, in respect of the journey to make the service. 

When process is served in the* country by an agent for a town attorney, properly 
concerned, or when the country attorney, properly concerned, employs an agent in 
London, the bill of costs is increased by 3s. 6d. for a letter to the agent, and his charge 
for copy and service, anti postages, and Ss. 6d, for letter in reply. See Bills of Costs, 
p. 4 and 5. 


(c) Gen, Rule, Mich. T. 3 W. 4, r. 3, ante, 160 and 242. 

(d) 0 . This writ was served by me, William Cartwright, on the witliin named de- 
fendants, Henry Butler, Thomas Poole, and James Adams, on Saturday, the eleventh 
day of May, 1835. William Cartright, And see form, ante, 244, note (g). 
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action^ he may be personally served with a copy of this piy)- CHAP. VI. 
cess whilst in prison, when it is%ot intended to detain him in summons* 
the action in which process is issued. When there are several . 

parties to be sued jointly, and one is to be arrested and the 
other only served with process, then a copy of a capias jointly 
against all the defendants may be personally served on the 
latter; but it has been held that in an action against one de- 
fendant alone a service of the copy of a writ of capias would not 
be regular, (c) A writ of summons may be issued, and afterwards 
a distringas and proceedings to outlawry may be founded 
thereon; consequently this process is by far more frequent 
and extensive in practice than either of the other fo^ms, and on 
that account, as well as because it stands first in the uniformity 
of process act, 2 W. 4, c. 39, s. 1, and schedule No. 1, we will 
here give it particular consideration. The form of the writ 
against a single defendant, as printed in blank in the schedule 
No. 1 of the 2 W. 4, c. 89, has been already stated in a note,(rf) 
and which may be readily altered and applied against several 
defendants. 

Fourthly i If it be doubtful in which of Several counties the Fourthly, Of 
defendant is to be found, the plaintiff may at the same time issue 
and Ifeve in force several different original writs of summons summons, 
into each county, by describing the defendant in one writ as 
residing or being in some place in one county, and in another 
writ or writs describing him as resident in another* place and 
county. But it has been supposed that the defendant could 
not be charged with more than the expense of that writ, with 
which he has been first actually served. (<?) 

Fifthly^ Having received i\\Q full instructions from the client, Fifthly, Prac- 
as before recommended, (/) (and which should state at all !*cai proceed- 
events the Christian and Surname of the plaintiff and of the a writ of sum- 
defendant, and the residence of the latter, into the county of 
which residence the writ is to be issued, and the cause of ac- 
tion so fully as to enable the attorney or agent in London to 
decide upon the best form of action,) the regular course, and 
which in the Court of Exchequer is indispensable, (g) fs for the 
plaintiff’s attorney to make out a prwcipe^ or short instructions 
for and abstract of the writ of summons, and which praecipe, 


(c) MS. iNov. 1833, K. B. ; 1 Arch. (c) Dunn v. Harding, 10 Bing. 553. 

K. B. 4th ed. 513, (f) Ante, 117 to 124. 

(d) Ante, 154, in note. (g) Ante, 220, 221, 
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b^ing the substance of the writ, forms its basis, and is to be left 
and filed (A) with the officer, #ho afterwards signs the process. 
It is also a prudent precaution to enter a copy of such praecipe, 
as well as of the writ and indorsements, in a book kept in the 
office of the plaintiff’s attorney, so as to avoid the consequence 
of loss in the office or elsewhere ; and such praecipe may be in 
the form in the note, (i) 

A writ of summons, printed in blank on parchment, with at 
least two copies printed in blank on paper, and a copy for each 
defendant, when there are several, are then to be purchased of 
a stationer,, and when issued from the Court of Exchequer may 
be purchased already sealed* {k) These, with all the indorse- 
ments, excepting that relating to the time of serving the writ, 
arc then to be filled up and carefully examined with each other, 
so as to avoid a variance. These, when the writ is from the 
King’s Bench, are to be taken to the signer of the writs, (Z) 
and when from the Common Pleas, to the filifzer for the proper 
county, {m) and when from the Exchequer, to a master of that 
Court, {n) and to each 2.y. 6t/. is to be paid for signings and at 
the same time the before mentioned praecipe is to be left with 
and filed by the signing officer, (o) The wTit is then, w^hen 
issued from the King’s Bench or Common Pleas, to be’^aken 
to the Seal Office and sealed on payment t>f 7c/.; but in the 
Exchequer w e have seen that the writ of summons may be 
purchased "a/recce/^/ sealed* {ji) 

Sixth, The statute 2 W. 4, c. 39, s. 31, requires service 

as hcrctofore^^ and which refers to 12 G. 1, c. 29, which re- 
quired personal service of a copy of the writ. (</) Hence 
strictly the service should be of an exact copy, and not with the 


(h) Hut the omission of the filing will not aiToct the validity of the proceedings, 
ante, 220, 221. 

(i) Middlesex. Summons fr John Atkins and John Fffrd against Thomas Poole of 
Tabernacle J?au?, Stepney, Middlesex, and James Hood of the same place and county. 

Promises. 

Tested 1 February, 1U35. 

lndorsed*E. F. of No. 7, King*s Bench ^Walk, Temple, London, attorney for plaintiff. 
Indorsed claim £ debt, X‘ costs, ♦ 


(fc) Ante, 224,- 
(0 Ante, 223. 

(w) Ante, 223. 

(w) Ante, 223. 

(a) /Inlc, 220. 

(p) Ante, 224, 225. 


(5) See a valuable note in Tidd’s Supp. 

D. 1833, p. 73, note (e), as to the mode 
of serving process before 2 W. 4, c. 39, 
and to whicli that act, by the words as 
herttofm'e,"' inanifestly refers. 
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original writ of summons, (r) which is to be retained in order 
to indorse thereon the time of service, as directed by 2 W. 4, 
c. 39, s. 1, and rule Mich. T. 3 W. 4, r. 3 8c 4. The copy 
should, in strictness, exactly correspond to a letter with the 
original, or at least there must be np difference that could alter 
the somd or sense ; (s) but a trifling omission of a word or 
letter, not altering the sound, sense, or meaning, will not, ac- 
cording to the more recent decisions, prejudice, (s) And it 
is wot necessary in the copy to insert the name of the officer 
who wrote his name as signer of the writ, or to imitate the 
seal, {t) Under the former act, 12 G. 1, c. 29, and when the 
process by quo minus was in force, the Court of Exchequer 
held that the defendant was entitled to a complete copy of the 
wJ^le process ; and the same principle still prevails, (u) 

The manner of service referred to was by 12 G. 1, c. 29, by 
making a precise copy of the entire contents of the writ ; and 
now of the memorandum and indorsements required by the 2 W. 
4, c. 39, or its schedule, (x) Jjefore that act it was held in the 
Exchequer that a variance ifi the botly of the copy of the pro- 
cess from the writ itself, was a fatal irregularity ; {y) and we 
have seen, that since the 2 W. 4, c. 39, a very small variance 
or omission, either in the copy of the body of the writ,(;?) or of 
the indorsement, {a) especially when prescribed by that statute^ 
is fatal, though a defect in an indorsement merely prescribed 
by rule of Court is amendable on payment of costs. (&) But 
according to some recent decisions, principally on bailablejpro- 
ccss, if the omission or mistatenient in the served copy do not 
alter the sounds sense, or meaning of the process, then the 
Court will not interfere to set aside the service for irregu- 
larity, (c) We have seen that the Court have refused to 
amend the copy of a writ even in cases where they perhaps 
might have permitted an amendment in the writ itself; (df) but 
the precise ground or principle on which such distinction pro- 
ceeds has been questioned, (c) 


(r) Smith V, Anderson t Prac. Reg. 342 ; 
Peter X, Reignierf id, ; Barnes, 410, S.C. ; 
1 Sell. Prac. 88 j Imp. C. P. 163 ; post, 
** Mode of Service.’* 

(s) Ante, 229, 231 ; and see Sutton v. 

Buj'gess, 1 Gale, Exch. Rep. , 

overruling Hodgkinson v. Hodgkinson, 

to omission of I in Middlesex. 

(t) Clutterhuck v. Wildman, 2 Tjr. 
276, ante, 224. 

u) Wright V. Hooper, 2 Tyr. 203. 
x) Id. ibid, j Pr. Reg. 354 ; Barnes, 
405, S. C. ; Tidd, 167, 168. 

(y) 1 Price, 245 j Tidd, 168, But 


sec Huggett V, Parken, 7 Moore, 359 ; 1 
Bing. 65, S. C, 

(s) Ante, 236. 

(a) Ante, 229, 231. 

’ (6) Ante, 234 to 236, 

(c) Freeman v. Mason, C. P. Mid). T. 
1834, 9 Legal Observer, p. 109 ; ante, 233 ; 
and sec Sutton v. Burgess, supra, note (i). 

(d) See per I’indal, il.J. ; and see 
Sutherland v. Tubbs, 1 Chit. R. 320, note 
(tt); Tidd, 168. 

(e) See per Taunton, J., in Hodgkinson v. 
Hodgkinson, 3Ncv, Ck Man, 565, ante, 236. 
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OF THE WKIT OF SUMMONS* 

In practice, each of the writs prescribed by 2 W, 4*, c. 89| i« 
to be completed on parchment^ and tlie copy, or copies in cases 
of several defendants, intended to be served, is printed on 
paper^ with blanks, and may be purchased of any law sta- 
tioner, and they are afterwards filled up by the plaintiff’s attor- 
ney, or by himself, if he proceed in person. 

It is not necessary that serviceable process should be ex- 
ecuted by an officer of the sheriff, for it may be served by any 
person, even by the plaintiff himself or his attorney, though it 
is usually served by a clerk of the latter, or by some intelligent 
person. (/) As it will be observed that in the usual affidavit 
of service the deponent not only states the fact of personal 
service of a copy of the writ, and of the memorandum sub- 
scribed and indorsements made thereon, upon the defendant, 
but also^ir^flfr^ that the writ of summons itself appeared to the 
deponent to have been regularly issued^ it is obvious that not 
only should the party who is ^ serve such copy be able to 
read, (f) Tjut should actually reacf and compare with minute 
attention the copy with the writ, after the same and all requi- 
site indorsements have been filled up, and also understand the 
legal requisites of the proceeding, so as to be able afterwards 
with propriety to swear to the necessary affidavit ; as an im- 
perfect service w^ould put the defendant on his guard, so as 
probably afterwards more carefully to avoid a regular service, 
it is gf importance to employ an intelligent person in the first 
instance, If the person who served the copy be aware of any 
irregularity or deviation from the proper requisites of the WTit, 
or memorandum or indorsements, or the copy served, he coulc^ 
not with propriety swear to the service in the usual form ; and 
in such case it might be advisable to annex to the affidavit a 


(/) Delqfidd v. Jones, Prac. Jlcg. 
345 ; Coolids cases, Prac. C. P. 34 ; 1 Scl. 
Pr. 89 ; Imp. C. P. 163; Tidcl, 168. 

(g) In Delnjidd v. Jones, Cooke’s Uep. 
34 ; Imp. K. B. 163, the Court declared 
that the service of process by a bailiif 
who could neither write nor read, was not 
good ; for tire statute 112 G. 1, c. 29, in- 
tended that process should not be served 
by illiterate persons, because it directs 
that affidavit should be made of the ser- 
vice of a copy of the process, but service 
by a person who can read writing sufficed. 
It was strongly recommended by that ex- 
perienred and excellent judge, Mr. Jus- 
tice Bay Icy, that practitionrr5,shouldifiot 
suffer youths inexperienced in law to swear 


so frequently as is tlie practice to so 
many affidavits, the import of which they 
do not well understand. It certainly be- 
hoves all respectable practitioners syste- 
matically to enjoin in their offices the 
solemn obligation of an oath, lest by ha- 
bit a laxity and want of due care in 
swearing should be encooraged, Or at 
lea8t#lpably permitted. That conscien- 
tious judge in particular reprobated the 
then frequent practice of mere boys being 
permitted to swear to affidavits in opposi- 
tion to bail, attacking their character and 
stating an hearsay narrative, in an affi- 
davit obviously settled, if not prepared by 
some older practitioner, so as to fit fh© 
occasion, whatever it might be. 
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complete copy of the copy served on the defendant, and swear CHAP. vr. 
to the service thereof, and that such document is a copy of the onSobmovs, 
original, but omitting the statement of his belief of the regu- 
larity of the pi^beeding. (A) 

m 

The statute 12 G. 1, c. 29, s. 1, in terms requires personal 3 . On whom to 
service on the defendant y" to enable a plaintiff afterwards to served, 
enter an appearance according to that statute, and the 2 W. 4, 
c. 39, s. 1, refers to that practice. The 13th section of that 
act enacts, That every such writ of summons issued against 
a corporation aggregate, may be served on the mayor or other 
head officer y or on the town clerky clerk, treasurer, or^secretary 
of such corporation, and every such writ issued against the in- 
habitants of a hundred, or other like district, may be served on 
the high constable thereof, or any one of the high constables 
thereof; and every such writ issued against the inhabitants of 
any county of any city or town, or the inhabitants of any fran- 
chise, liberty, city, town, or place, not being part of a hun- 
dred, or other like district, on some ^ace officer thereof?' 

It will be observed, that although the service of a declara- 
tion in ejectment on the ivife of the tenant in possession is ad- 
mitted to be sufficient to enable the plaintiff to proceed tm 
judgment and execution in default of an appearance, yet it is 
otherwise in personal actions; and therefore it was recently 
decided that if one of several defendants be abroad, the Court 
will not order that service of process on his wife shall be good, 
or restrain the other defendants from pleading his nonjoinder 
in abatement ; (i) but now’ if a joint contractor be out of the 
jurisdiction, the plaintiff need not join him in the writ, as the 
other defendant could not plead the nonjoinder in abatement, 
without alleging in his plea, and swearing in his affidavit veri- 
fying such plea, that the defendant is resident in England 
and where. It is clear that although in mercantile concerns, 
and in order to determine a tenancy a notice to quit, and some 
other notices, when served upon one of several joint-tenants or 
partners is deemed equivalent to notice to all, yet in legal pro-- 
cess each defendant must be actually served or arrested before 
the plaintiff can proceed in an action against him. (Z:).. 

In an action against husband and wifcy it suffices to serve the 
husband alone with a copy of the writ, who must thereupon 

(h) Post, 289, 290, and form 291, note (.;) 1 4 W . i, c. 42, s. 0. 

(Ju Jara'.i Middleton, 1 Chit. Repj 

(t) Davis X, Morgan, 2 Tyr. R* 288; 319# Wmdey v. Bull, Reg. Sal; 

2 Cromp. Ac J. 237, S. C. Supp. 1833, p. 74. 
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appear for himself and wife, {/c) But in an action against two 
or more defendants, each must be served with an exact copy of 
the process and indorsements. (/) 

As the very object of the service of process is to inform the 
intended defendant of the necessity for his appearing and 
pleading to the action, it seems scarcely necessary to observe 
that a service on a wrong party is inoperative, for the party 
serving the same cannot safely make the affidavit of personal 
service on the defendant named in the writ as required by the 
statute, before the plaintiff can enter an appearance for the 
defendant* so as to proceed to judgment. But if there have 
been a mistaken service upon a wrong party, the* right person 
may afterwards be served with a copy of the same writ, or with 
an alias summons, or in bailable process an alias capias may be 
executed, (w?) 

We have before suggested, that when there are two or more 
persons of the same name, or nearly so, it is very material in or 
by the writ, or by ?ome dis’iinct instructions, to give some par- 
ticular description, so as to identify the proper party, and to be 
particularly careful that the service be on him ; for if a wrong 
person should be served and appear and defend the action to 
trial, without collusion with the intended party, or his inter- 
ference in the conduct of the suit, the plaintiff would be non- 
suited. in) And if the mistake should be discovered before the 
trial, unless the collusion or interference of the proper party 
can be clearly proved, (o) the safest course would be to aban- 
don that action and begin de novo. 

The 2 W. 4, c. 39, s. 10, limits the duration of all the writs 
thereby })rescribed to four calendar months from the day of the 
date, including the same; and of course it must be served 
before the expiration of that time. It may be served at any 
hour, however late at night, and after ten o'clock, for the rule 
of Court does not extend to process ; (p) and before the uni- 
formity of process act, 2 W. 4, c. 39, it was held good ser- 
vice even at eleven o’clock on the night of the return day. ( j) 


(k) Baucombe v. Love and wife, Barnes, And see ante, 168, note (i). 

406, 412 ; Pr. Keg. 351, S, C, j Tidd's (o) As in the instance, ante, l68, note 
Supp. 1833, p. 74. (i). 

(l) Imiel V. Middleton, 1 Rep. (p) Anonymous, 2 Chitty’s Rep. 3.^7 ; 

319; Worley v. Bull, Pr. Reg, 351^ I l)owl, &, Ry. 172; Priddee v. Cooper, 
Tidci’s Supp. 1033, p. 74. 7 Moore, 358; 1 Bing. 66, S. C. See 

(7n) V. Johnson,^ Bar. & Cres. rule, awtf, 110. 

95 i 3 Dowl. St Ry. 254, S. C. ♦ (q) Woburn v, Neale, 2 Burr, 813 j * 

(?/) Wilde V. Keep, 6 Car. St P. 235. Wils, 372, 
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But service on Sunday ^ Christmas day^ or Good Friday would 
be absolutely void, as well at law as in equity : (r) though all 
other holidays are abolished, as they afFect process, {s) It may, 
however, be seryed on any day between the 10th August and 
24th October, although no declaration or pleading can be filed 
or delivered between those days, {t) 

We have however just seen, that an insufficient service, as 
upon a wrong person or on an improper day, does not deter- 
mine the legal efficacy of the writ, and, therefore, a copy might 
afterwards be served upon the right party, or at a proper 
timc.(^^) It was long ago decided, that even serviceable pro- 
cess cannot be served on a party to a cause whilst he is attend- 
ing the trial thereof at the sittings, (a;) and a fortiori it would 
be so as to a witness ;(.r) for if persons so attending a Court of 
justice were liable to be served with process y they might be 
deterred from attending at the risk of being served with pro- 
cess, and thereby enabling a plaintiff to prosecute his action 
against him with effect, {x) As the writ cannot legally be issued 
before the cause of action has accrued, it follows that it can- 
not be previously served, (y) 

’ The place of the service or execution of mesne process, as 
regards writs of summons, is regulated by the statute 2 W. 4, 
c. 39, s. 1, which enacts, that tlie writ of summons may be 
served in the manner heretofore used(z) in the county therein 
mentioned, or within two hundred yards of the border thereof, 
and not elsewhere. And we have seen, that under the 20th 
section serviceable or bailable process issued into a county 
surrounding some other county, may be executed in either, (a) 
^ The 1st section requires the service of the copy of the 
summons to be in the county therein mentioned, or within two 
hundred yards of the border thereof, and not elsewhere. It is 
probable that such distance would be calculated in a straight 
line, and without regard to the more circuitous walking dis- 
tance ;(6) and with reference to prior decisions, if there should 
be any dispute as to the boundaries of the county, or probably 
the exact distance^of yards from its borders, the Courts would 


(r) AntCt 105, 106. In equity, Mttc/c- 
reth V, Nichotsojif 19 Ves. 367, but on 
terms of entering appearance. 

(s) Ante, 105, 106. 

(t) 2 W. 4,c. 39, s. 11. 

(tt) Clarke v. Johnson, 2 B. & C. 95 ; 
5D.&R. 254, S.C. 

(x) Cole V. Hawkins, 2 Stra. 1094, 


more fully reported in Andrews,' 275; 
1 Sellon, 90; Tidd, 168. 

(y) Ante, 159. 

(s) As to the previous practice, Tidd, 
166 to 170; 241 to 243, 

(а) Ante, 241, 242. 

(б) Leigh v. Hind, 9 B. & C. 774 ; 
4 Man. & Byl. 597. 
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CHAP. VI. not determine it on motion. (^?) The safer course in practice is 
oiT^ummon'* direct the writ, or describe the county in which the defend- 
ant is supposed to be, as the larger county surrounding ano- 
ther smaller district, which is a county of itself; in which case 
the 20th section of 2 W. 4, c. 39, renders the service in either 
of the two counties regular and sufficient, (d) If the defendant 
be served out of the proper county, he must shew by his affi- 
davit in support of a motion to set aside such service that the 
place was not on the confines of the count), and must also 
shew what precise distance from the same the service actually 
took place, and an affidavit swearing that he was served 
*^some distance’’ from the proper county will not suffice, (e) 

6. Mode of ser- By tlic ex{||ess terms of the enactment in 2 W. 4, c. 39, s. 1, 
hfi as heretofore, writs of s?mmons are to be served in the inanner heretofore 
1 . e.bj^ personal used f if) nccessavily referring to the antecedent practice relat- 
copy of the writ ing to serviceable process, which was in genera* governed by 
of sutnmoni. the 12 G. 1, c. 29, s. 1, and the decisions thereon, (g-) The 
statute enacts, that when tlfe plaintift'has not made an affidavit 
of debt, and does not proceed to arrest the defendant, he 
shall serve the defendant oi defendants personally within the 
jurisdiction of the Court with a copy of the process^' (A) and not 
with the writ itself. (/) The term served as here used imports 
personal deliverij of a copy of the writ to the defendant f {k) 
and then enacts, that if the defendant do not appear to 
such process, it shall be law^ful for the plaintiff, upon affidavit 
being made and filed in the proper Court of the personal 
service of such process as aforesaid, to enter a common ap- 
pearance, or file common bail, for the defendant,' and proceed 
thereon’as if the defendant himself had appeared. Since thi^ 
enactment personal service is indispensable, and must be /?o- 
sitively sworn to in substance according to the form presently 
given, (/) excepting in one instance, in proceedings against 


(c) See several cases, Tidd, 168. 

(rf) Duwl. Statute, 2 W.4, c. 39, in 
notes, p. 144. 

(e) Coulson v. King, 2 Cronip. & Jcr. 
474; Storer Kayson, 3 B. &c C. 159* 
Semble overruling the dicif;uiTi of Wood, B. 
in Monday v. Lear, 11 Price, 122. 

(/) 2 W.4, C.39, s. 1 ; see previous 
practice, Tidd, 166 to 170; 241 to 243; 
Tidd's Supp. 1833, p. 73, ii.(e), a valu- 
able note. 

(g) As to the decisions and prior prac- 
tice, see Tidd’s Supp, 1833, p.73, n.(c). 

(/<) i. c.a copy of the principal process 
out of the superior Court, In one of the 


latest cases it was determined in King’s 
j^'nch, that where a non-bntlable latitat 
issued into Lancashire, and a mandate 
thereon was obtained from the Chancellor 
,lo the sheriff, service of either the latitat 
or the mandate sufliced, Ashrook v. loam-- 
ley, 2 Barn. & Aid. 416 ;• and Tidd’s 
Supp, 1833, p.73, n.(e); but see Im- 
pey’s C. P. 164. 

(i) IVoi'ley V. Glover, 2 Stra. 877 ; 
1 Sellon, 89. 

(fc) Smith V. Anderson, Pr. Reg. 343 ; 
Peter v. Rtignier, id. ; Barnes, 410, S. G.; 
Imp. C. P. 163 ; 1 Sellon, 88, 

(/) See form, post, 289, 
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persons who entered the king’s service, in which case the 7 & 8 
G. 4, G. 4, s. 130, permitted the leaving of process against such 
persons at the last place of residence of the defendant. 

It is advisable to deliver an exact copy of the writ, and all 
the indorsements filled up, excepting that of the day of ser* 
vice to the defendant, without any intiitj^tion of its import 
until after he has read or accepted it. If he should then de- 
mand an inspection of the original (but not otherwise,) {m) it 
must be produced and !iewn, or die refusal would render the 
service irregular, {n) And where after i arrest the copy of 
a capias was delivered to th defendant, and in a quarter of an 
hour afterwards, and whilst the defendant lemajned in the 
same custody, the defondAnt demanded to sec the original, 
which was refused by the ofheer, the service of the capias and 
the subsequent proceedaig& we.o set aside on that account, (o) 
If the defendant shoulfl upon tender of a copy of the process 
and explanation to nim of its ontents, refuse to receive it, it was 
held that it might be immediately ief' at his house, (/>' oi if he 
lock himself in, it may, after a simultai.?ous explanation of its 
contents, be put through the crevice of the door, (y) And in 
one case in Common Pleas it was considered that if the de- 
fendant keep out of the way to avoid Jpeing served, the writ 
may be sent to him in a letter by the post^ and that such ser- 
vice sufficed if it were sworn that he opened the letter and 
to 'I. out the copy.(r) But that doctrine was overruled in 
a subsequent case, which cstab.ishes, that as the statute ex- 
pressly requires personal service ^ the sending a copy of a w’rit 
in a lettet by post will not suffice if the lofenda it refuse to 
receive it, however wilfully and vcxationsly ; ( 4 ) and even where 
a person was about to serve the defendant w ith a copy of pro- 
cess by a wrong name, and the defendant thereupon rotated his 
correct name, and the person serving offered to alter the writ, 
but the defendant said never mind, I am the person, and will 
take care of it,” and took the copy, even that service was de- 
cided to be irregular, though the Court refused to give 
costs. (/) And the merely leaving a copy of the process with 
the defendant’s shopman, (w) or at his house or place of busi- 


(w) Panchard v. Woolley, Barnes, 302. 

(n) Thomas v. Pearce, 2 B. & C. 761 j 
4D. &;R.3l7,S.C. 

(o) Westley v. Jones, o Moore, 162. 

{p) Wood V. Vodgson, Barnes, 27 8 j 

Imp. C.P. 164. 

(q) Smith v. Wintle, Barnes, 503 ; 
Prac. Reg. 354 ; Tidd, 169 ; Imp. C, P. 


164. 

(r) Boswell v, Bober Is, Barnes, 422 ; 
Aldrod V, IHchs, 5 Taunt. 1B6 ; 1 Marsh. 
8, S. C. ; Rhodes v. Jones, 7 Bing. 329. 

(s) Redpath v. Willi urns, 3 Bing. 443. 

(t) Israel v. Middleton, 1 Chit. Rep. 
319. 

(tt) Thompson v,Phenty, 1 Dom^I. 441. 
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CHAP. VI. ness, (x) is not sufficient. And where one of two defendants 
ON sTuMMONt* action on a contract was abroad, the Court refused to 

^ order that personal service on his wife, who was in England, 

should be deemed good service, or that the other defendant 
should be restrained from pleading in abatement, (y) In a re- 
cent case(z) Mr. «Jjfstice Taunton decided in the Practice 
Court of King^’s Bench that the service must be personal, but 
which might be either by leaving the process with the defend- 
ant, or bringing it clearly to his presence and knowledge ; and 
Mr. Justice Patteson decided to the same effect in a subsequent 
case in the same Court ; (a) and it has been justly observed, that 
as plaintiffs under the third section 2 W. 4, c. 39, have now a 
method of proceeding to judgmeiit and execution against de- 
fendants without jjersonal service, viz. by distringas, the Court 
will no doubt hold the former (i. e. personal service ) to great 
strictness in the affidavit of personal service ; and Mr. Justice 
Patteson condemned the practice, which, it was stated, had 
crept in, of plaintiff’s seeking to filo common bail according to 
the statue 12 G. 1, c. 29, bfinging in any affidavit of any hind 
or sort, which stated that the defendant had been served per- 
sonally, and then set forth the particular mode of service, 
which was not personal service at all. He observed, I do 
not mean to say that if is necessary to leave the process in the 
actual corporeal possession of the defendant, for whether the 
party touches him, or puts it into his hand, is immaterial for 
the purpose of personal service ; and personal service may be 
where you see a person, and bring the process to his notice. 
If the deponent had mformed the defendant of the nature of 
the process, and thrown it down, that would have done;{a) and 
it seems that a person intending to serve the defendant may, if 
necessary, lay hands upon him for the purpose of so doing, 
taking care to do no more than is essential to inform him of 
the purport and intent of the process. (6) 

At the same time, it seems that, if on behalf of the plaintiff, 
a sufficient affidavit of personal service has in fact been made 
and filed, the Court will not on a suggestion of perjury inter- 
fere to set aside an appearance sec, stat, unless it be very clearly 


(x) Dighy V. Thompson, 1 Dowl, 363 j 
infra, n. (s). 

(y) Davis v. Mm'ga7i, 2Tyr. 288. But 
the 3 & 4 W. 4, c. 42, now provides a re- 
medy. 

(«) Dighy V. Thompson, E. T. 1832 ^ 


Dowl. Stat. notes on 2 W. 4, c. 39, p. 141 j 
and t Dowl. 363. 

(а) Thompson v, Pheney, Dowl. Stat. 142, 
143, a long note. 

(б) Harrison v. Hodgson, 10 B. & C. 
44a. 
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and positively sworn that the defendant had not even intimation 
of the process, (e) 

It is usual and proper to deliver the copy of the writ open 
into the hand of the defendant himself ^ and it is not advisable 
to inclose the copy in a sealed envelope, which, perhaps, the 
defendant may refuse to open and will return, unless a personal 
interview can be obtained, in which case, if the defendant should 
decline opening the letter, the person offering the same may 
himself open it and shew the writ to the defendant, or state its 
contents if he refuse to read it. {d) If the defendant attempt 
to go away leaving the copy unread, it would seem that the 
party employed to serve the writ might, after declaring his ob- 
ject to serve process upon him, and verbally stating at whose 
suit and in what Court or form of action, stop and detain him 
by gentle means, as by laying hold of his coat until the copy 
of the writ had been read and explained to him, and after- 
wards placed in his hands, {e) The parchment writ itself 
should be ready to be shewn to the defendant, but it is not 
necessary to produce it, (/) unless the defendant require it at 
or soon after the time of service, (g) when it seems rfccessary 
to shew it. (A) If the defendant refuse to receive the copy of 
writ* when actually tendered or produced to him, it may be 
immediately afterwards left for him at his house, and personal 
service may be properly sworn to ; (e) so if it can be sworn that 
the defendant received a letter, and took out the copy of the 
writ this might suffice, (h) And where a writ was put through 
the crevice in the door of a room in which the defendant had 
locked himself, that was deemed sufficient# service. (/) But 
merely lefiving a copy of a writ with the defendant’s shopman, 
or at his place of bfisincss or residence, will not suffice, (m) and 
sending process by the post in a letter which the defendant 


(c) Morris v. Coles, ^ Dowl. 79, post, 

(d) It would be amusing to enumerate 
the instances in which variations in the 
modes of service have on discussion been 
held sufficient. Goldsmith, it will be re- 
membered, narrates an instance, in which 
a writ was executed against him under 
colour of a supposed invitation from a 
noble lord to examine a poem he was 
about to publish, with a proffer of fifty 
guineas for his criticism, sent on embel- 
lished paper, and by his coachman and 
footman with his carriage, but which were 
in fact hired pro hac vice by a sherift'^s 
officer. 

(e) Harrison v. Hodgson, 10 Bar. & 
Cres. 445. 

(J) Worley v. Glover, 2 Sira, 077 j 


Panchard v. Wooley, Barnes, 302 ; Bos- 
well V. lioherts, id, 422. 

(g) Thomas v. Pearce, 2 Bar, & Cres. 
761 ) Edgar v. Palmer, R. T. Hardw. 
138; West ley v. Jones, 5 Moore, 126; 
Petit V. Ambrose, 6 M. & Scl. 274. 

(/i) Edgar v. Farmer, Cas. T. Hardw. 
138 ; 1 Sell. 89. 

(i) Bell V, Vincent,^ 7 Dowl. & R. 233; 
Pigeon V. Bruce, 8 Taunt, 410 ; Wood v. 
Dodgson, Barnes, 278. 

(k) Boswell V, Roberis, Barnes, 422; 
Aldred v. Hicks, 5 I'aunt. 186. 

(t) Smith V Wintle, Barnes, 405. 

(m) Thompson v. Pheney, 1 Dowl, 441 ; 
Digby V. Thompson, 1 Dow), 363 ; but 
see observations on that case in Phillips 
V. E?iseU, 4 Tyr. 815. 
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CHAP. VI. refuses to receive is not good service, although the refusal may 

oN^SuMMON*, wilful and accompanied by long avoidance of pro* 

cess ; (n) and yet, if from the knowledge of the handwriting 
or otherwise, it could be shewn that the defendant knew that 
the letter contained the writ, it seems to have been supposed 
that then such service might suffice, (o) In short, there ap- 
pear to be many instances in which, if the party, who has served 
the copy of the writ, has ventured to swear positively to the 
personal service of a copy of a proper writ in the common form 
without disclosing the precise mode of service, the Court will 
not afterwards interfere to set aside the appearance or pro- 
ceedings thereon, unless the defendant, by his affidavit, induce 
the Court to believe that be had no knowledge or even inti- 
mation of the process or contents in due time : thus where a 
father eluded the service of process, and the copy was served 
at his house on his son, who said his father was within, and 
that he should receive the process, and it did not otherwise 
appear but that it had come to the defendant’s hands, the ser- 
vice was deemed sufficient ; (p) and where upon conflicting 
affidavits it appears doubtful whether or not the defendant has 
been duly served or served at all, the Court will not interfere, 
but will discharge a rule for setting aside the proceedings, {q) 
and in another case the Court of Exchequer held, that not only 
service^ hut also knowledge of the copy of process, as well as 
of the process itself must be denied, in order to induce the 
Court to set aside proceedings for irregularity and want of 
service 5f process, (r) 


( 71 ) Ridpath v. Williams, 3 Bing. 4*13 j 
11 Moore, 333, S. C. 

(o) Aldred v. Hicks, 5 Taunt. 186 ; 1 
Marsh. 8. S. C. 

(p) Rhodes V. In7i€s, 7 Bing. 329 ; 5 
Moore & P. 13.3, S. C., observed upon in 
Phillips V. EnsdUyA' Tyr. 815. 

(g) Morris v. Coles, 2 Dowl. P, C. 79. 

(r) Cohen v. Watson, 3 Tyrw. Rep. 238. 
As it is frequently of essential importance 
to the interest 01 a plaintiff to proceed 
with the utmost despatch in a cause, it is 
a great object to effect u personal service 
as soon as practicable, and to do this so 
effectually ns ‘ not to endanger the result 
of a motu)n to set aside the service for 
irregularity, 'i'hc party endeavouring to 
serve the process should, in the first in- 
stance, adopt all possible exertion to ob- 
tain an interview with the defendant, and 
for this purpose should immediately after 
he receives the writ and copy complete, 
call at the residence of the defendant with 


the writ and copy ready to serve, and in- 
quire for the defendant, and if stated to 
be within, should request to see him, and 
the delivery of any deceptive message as 
to the ob ject of the call may be permitted. 
If it should be stated that the defendant 
is absent, he should then make an ap- 
])ointment to call again in the afternoon, 
at dinner hour, or some other appointed 
time, and if he suspect that the defend- 
ant is at that time at home, he should get 
some other person to cull with the writ a 
short time after he has left, as probably 
the defendant may then be off his guara, 
in consequence of the afternoon appoint- 
ment. But which, suppositig the third 
person's attempt should be unsuccessful, 
should be punctually kept. If the latter 
should be unsuccessful, another person, 
after ascertaining the usual hours of the 
defendant’s being at home, should make 
an appointment accordingly as on some 
totally different business for the next 
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Seventh^ We have seen that the 2 W, 4, c. 39, s. 1, enacts CHAP. VI. 
that the person serving a writ of summons shall indorse on the oN^uwM^oNi, 
writ the day of the month and week of the service thereof ; (^) 
and the schedule No. 1, prescribes the form of indorsement, SevmtK indorse- 

1.1 . 1 . . . 1 M 1 /^\ menf on writ of 

which With variations is subscribed, (r) dayofmvice of 

The rule Mich. T. 3 W. 4, also orders, that the person 
serving a writ of summons shall, within three days at least after 
such service, indorse on such writ the day*of the week and 
month of such service, otherwise the plaintiff shall not be at 
liberty to enter an appearance for the defenda# according to 
the statute, and every affidavit upon which such an appearance 
shall be entered shall mention the day on which such indorse- 
ment was made,” and it will be remembered that the lOth rule 
Mich. T- 3 VV. 4, 1832, orders, that the omission of any in- 
sertion or indorsement shall be an irregularity. The object 
of this enactment w as doubtless to compel the party serving 
the writ to indorse the time of service whilst the fact was 
fresh in his recollection, and if the indorsement on the writ 
should be omitted, such defect would-be deemed an irregularity. 

Eighth, Excepting in proceedings to prevent the operation 
of the statute of limitations, it is not usual to make any formal 
return to a writ of summons^ but then it may be essential, and 
in other cases proper, at the expiration of the four calendar 
months, during which the writ is in force, for the plaintiff or 


Eighth^ Indoi'se- 
merit on writ of 
suniiiions of 
** non est inven- 
tus ” 


(Jny, and call at the time appointed. If, 
again unsuccessful at this third time, it 
may then be advisable to leave a copy of 
the writ with the servant, with u note to 
the defendant, stating that he will call 
again the next morning, at the same time 
to shew him the original, and that unless he 
will then afford an interview, he will pub- 
lish a reward to any person for serving 
him peisonally with process, and circu- 
late a placard amongst nil persons in 
the neighbourhood. The late Lord Tcn- 
terden, in an action against the sheriff 
for not taking a defendant, when, as al- 
leged in the declararion, he had an oppor- 


tunity, stated that such measures were 
justifiable and proper in all proceedings, 
and shewed proper diligence ;and see also 
ante vol. i. 45o, 4, us to notices to ascer- 
tain an eveht. But in order to proceed 
afterwards by distringas, there must he 
three repeated calls, at each stating to 
the servant or person opening tl)e door, 
the real object of the cull,* and at the last 
a copy of the writ must be left,f and there 
must be an affidavit that the defendant 
keeps out of the way, shewing the circum- 
stances. t 

(s) And according to Price Gen, Prac. 
73, “ the year*' 


(f) ** This writ was served by me, X. Y. on Henry Butler, the defendant within named, Form of in- 
(or on all the defendants within named, except L. M,)on Monday, the seventh day of dorsementof 
January, 1835. X. Y. service of pro- 

„ And 1 served this writ on the said L. M, on the day of February, a, d. resa 6 

1835. X. y.'* 


* Johnson v. Disney, ^ Dowl. 400 ; 617 ; 1 Arch. K. B. P. 4th ed, 530. 

WilUs V. Bowman, id. 4i3. t And post distringas, 

t Hill y. Maule, 1 Crom. & Meeson, § Ante, 243, £44. 
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Ninth, The pro- 
ceedings in case 
of defendant’s 
default in ap- 
pearance within 
eight daj^s in- 
clusive. 


Teiiihf Of dis- 
puted service. 


Return of ** non 
est inventm ** 
to a writ of 
summons. 


his attorney, under the authority of the 10 sect. 2 W- 4, c. 39, 
in case he has not been able to serve the defendant personally, 
to return the writ by indorsing the result as in the subscribed 
form, (x) 

Ninths It will be remembered that the sixteenth section of 
2 W. 4, c. 39 enacts, that all such proceedings as are )nen-‘ 
Honed in any wrii^ notice^ or warnings issued under that act, 
shall and may be had and taken in default of a defendant’s ap- 
pearance or ^tting in sgecial bail, as the case may be. 

Tenths the statute 12 Geo. 1, c. 29, requires a positive 
affidavit on the part of the plaintiff of personal service^ (i. e. 
in general of the delivery of a copy of the writ into the hands 
of the defendant, or at least of the party serving the writ hav- 
ing distinctly brought the terms thereof to his knowledge, by 
tendering to him in person a copy of the writ and verbally com- 
municating to him the substance of its contents,) (y) and as no 
deviation from the substance of the prescribed oath is permitted, 
and the deponent would be indictable for^perjury if he should 
wilfully swear falsely, it might be supposed that scarcely a 
case could arise when any discussion on the sufficiency of the 
service could be raised ; but it is sometimes otherwise, in conse- 
quence of either hasty swearing or mistakes in serving a wrong 
party. If the usual positive affidavit of service has been 
filed, (z) then the Court will not on motion interfere to set aside 
the service sworn to, when on reading the defendant’s contra- 
dictory affidavits it appears doubtful whether the defendant was 
actually served personally, (a) and in order to induce the Courts 
to set aside the supposed service the defendant’s affidavit must 
deny as well the service as his knowledge of the copy of the 
process ; (b) and where the defendant moved to set aside a 
declaration on an affidavit that he had not been personally served 
with process, and the affidavits stated that the writ was twice 


(x) The within named C. D. is j 
hundred yards of the border thereof. 


S Ante, 269, 270. 

See form, post, 289, 290. 

(a) Morris v. Coles, Tidd, 75 ; Legal 
Observer, 315 j sed guare, for semble, the 
12 G. 1, c. 29, seems to have implied on 
the plaintilT the proof of the affirmative. 


found in the county of , or within two 

E. F. plaintiff’s attorney, 
or, 

A. B. the above named plaintiff in person. 
(If the writ were so issued), 

(b) Cohen V, Tfntson, 3Tyr. 238 ; but, 
semble, it would be otherwise if the defend- 
ant admitted his first receipt of the writ at 
a lime too late to appear and denied pre- 
vioiis knowledge. 
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served on the defendant’s brother who resided with the defend- 

ant, and that the brother sent it back by the post to the plaintill ON Summons, 

attorney with a letter stating the fact, and also that the brother 

had no conversation with the defendant, the Court nevertheless 
refused to interfere, as it was not sworn on the part of the de- 
fendant that the copy did not reach the defendant’s hands or 
come to his possession, or was not shown to him by his bro- 
ther. {b) 


The 31st general rule of Ilil. T. 9 W. 4, 1832, orders that Of ail nllornr^^’s 
any attorney who underUthes to appear ^hixW enter an appear- 
ance accordingly,” and if he afterwards refuse to perform his oi iIumI* iv miaia 
undertaking, the Court will grant an attachment against him or 
strike him ofl'the roll,(^/) and this it is said iiotwitlistanding he 
w^as imposed upon by the sheriff’s officer at the time when lie 
gave the undertaking, (e) According to some authorities the 
undertaking must be express and in writings and signed by the 
attorney, or the Court wdll not enforce it by attachment. (/) 

However, no precise form of w^ordsns essential, and even if an 
attorney subscribe process or accept a warrant or declaration, 
with intent to induce the plaintiff* or his attorney to suppose he 
will appear, the Court will compel him to do so.(^>’) The fust 
of the subscribed forms of undertaking is usually indorsed on 
the writ ; (A) but that secondly suggested may be preferable for 
a defendant, as it would clearly enable him to take advantage of 
any irregularity notwithstanding the undertaking. It is a usual 
courtesy, at least when it is not intended to arrest an intended 
defendant, for the plaintiff’s attorney to request the party to 
name his attorney, who will undertake for him to enter an 


(})) Phillips V. Knsclly 4 'Fvr. 814. 

(r) Avic, ydO, 

(d) 11. Midi. T. 1(554, s. 10; ^foald v. 
llobeHSf 4 Dowl. ^ 11. 710 ; Anon. 6 Mod. 
42 ; Lorimer v, UollisteVt 2 Stra, 0\)3 ; 
Kilbcy V. Weybergh, 12 Mod. 251 ; as to 
serviceable process, 1 Sellon, 0.3 ; Tidd, 
9 fd. 241; and sec lingers v. I^evill,! 
Term R. 422 ; and Sedgworlh v. Spicer, 4 
East, 560, as to bailable process, ante, 2-10. 


(c) Lorimer v. Hollislcr, 2Sfran(];c, CiO:]; 
1 Scl, I’r. 0;>, sed (jua re. 

( /■) jAirimu' V. Hollister, 2 S(ra. (i0.> ; 
Lolh, 192; Stratton v. litogis, 1 Sira. 
1 14 ; Power v. Janes, id, 44.!) ; in Sdlon, 
04, a f] mure is added whc-llior tiie Coiiit 
on motion would not eiilorco a parol im- 
dcrlakin;.^ 

(»•) 11. M. A,i). 1051, s. 10, 1 Lil. Pr, 
regi 102. 


(h) ** Wc undertake to appear for the within named defendant (or defendants, or ha- 
E. F. one of the within named defendants/in due lime.” 

.T. and W. 

22d Feb. 18.35.” 

Or if tojbe qualified, llien thus: — 

** [ undertake that an apjiearancc hhall he entered for the within named tlefendant. 
in eight days from this date inclusive, M'ithout prejmlice nevertheless to the ili-leiulanr,-, 
right to avail himself of any irreguiarity rrr imjrcifection in the writ or indorsement, 
rrr copy or service. Dated tliis day of , a. d. 1835. 

E. F. 

Attorney for defendant.” 


Form of an 
attorney’s in|r 
derlakiiig to 
appear indorsed 
on writ of sum- 
mons. 

I’he like witli a 
reservafiiin r)i 
all ohjections, 
c\c. 


VOL. nr. 
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OF THE WRIT OF SUMMONS, 

appearance, and to obtain such undertaking so as to prevent any 
persona] annoyance ; but when it is probable that the defendant 
will not authorize an attorney to appear for him and will avoid 
process, it would be incautious to give him any such intimation ; 
and if the defendant’s attorney he in a dangerous state of 
health the safest course is to serve the defendant personally, 
because if the attorney should die before actual appearance, a 
difficulty or delay miglit ensue. A general unqualified under- 
taking to appear, would waive all irregularities in process and 
service, and therefore when it is not intended to waive the same, 
some qualification should he introduced in the undertaking, as, 
i. e. without prejudice to the riglit of the defendant to take 
advantage of any irregularity in the process or copy or service 
thereof; ”(0 hut tlien probably the plaintilPs attorney would 
insist on personal service. The undertaking must also be per- 
formcMl substantially and in a proper manner, and therefore, if 
the defendant be an infant^ the appearance must be by guar- 
dian, and if an action against husband and wile for both. (A) 


SECT. n. — ruOCEEDTNGS BY A DEFENDANT ON SEllVlOE OF 
SUMMONS. 

1st. When a defendant has been served with a supposed copy 
of process, he may and ought immediately, or within a reason- 
able time afterwards, to re(|uire life production of the parch- 
ment writ, so as to examine it with tlie alleged copy, in order 
to ascertain whether they sufficiently correspond, (/) though it 
should seem that before any proceeding on account of a sup- 
posed irregularity, the defendant’s attorney might at any time 
require an inspection of the original writ, or he might search 
and examine the copy served with the original pratjcipe filed at 
the office of the signer of the writs ; and this may be important 
before any summons or motion to set aside the process or the 
service, or both, as the summons or affidavit or rule nisi should 
be framed accordingly, and refer to the writ or even the praecipe, 
as well as the copy served, when any objection may be thereby 
fortified. (?w) 

(j) See second form In note (/i), ante, anle, 

273. (m) It nwY be fortified or pi'iyudiced by 

(k) Slrutton y. Burgh, 1 Sira. 114; referring to the praecipe ; in Uo/ipfM v. Fef- 

Vower V. Jouts, id* 415 j 1 Selion Pr. 93 ; ier, 10 Bing. 4 J3, the prmcipe removed the 
see post. objections, 

(/) WiSilry V. Jones, .6 Aloorc, 16'^, 
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2. We have seen that when an attorney's name has been indorsed 
on any writ serviceable or bailable, as having issued the same as 
attorney for the plaintiff, the defendant may on service, or arrest, 
require the attorney to state whether the process was issued 
with his authority ; and if he answer in the affirmative, then he 
may by a judge’s order be compelled to state the profession and 
residence of the plaintiff, and if he answer in the negative, the 
proceedings may be stayed; and in the case of an arrest, the 
bail bond cancelled, &c. (w) 

S. The 47th general rule Hil. T. 2 W. 4, 18t32, now enables 
a defendant by leave of a Judge to obtain particulars of the 
plaintiff’s demand before ajypearance, and without the produc- 
tion of any affidavit,” (o) in order that immediately a defendant 
has been served with process he may in all cases ascertain and 
satisfy the claim before further expenses have been incurred; 
but as the proceedings to obtain particulars in general do not 
take place until after the plaintiff has declared, and the plain- 
tiff must in some actions deliver ^uch particulars with the 
declaration, we wdll postpone the full consideration of that 
subject to a subsequent page. 

4. If it be discovered that the writ itself is irregular, then in 
actions, when a tender is admissible, it is advisable, before in- 
forming the plaintiff or his attorney of the objection to the writ, 
to make a legal and sufficient tender of a sum sufficient to 
cover the debt;(^j) but if the writ be sufficient and only the 
copy or service irregular, then the action having been suf- 
ficiently commenced a tender could not be pleaded, and the de- 
fendant should offer to pay the debt and the costs of the writ 
only, and if rejected should obtain a summons and order for 
staying the proceedings on such payment. (//) 

5. If any irregularity in the writ or copy or service of the 
latter be discovered, then forthwith, and at least before the ex- 
piration of the four days allowed for paying the debt and costs, 
without incurring further costs, the defendant should decide whe- 
ther he will take advantage of tho error, and take out a summons 
or move the Court accordingly. The rule 33 of Hil. T. 1832, 

(«) AniCt 251, notes and forms. of an offor of tlio debt and costs legally 

(o) See previous practice, Jervis’s Rules, incurred, Zeeirhi v. Cowell, 2 Tainit. 203 j 

54, note («>). nobrrls v. Lambert, id. 2H3, S. P. ; Imp. 

(p) As to the requisites of a tender, see K. R. lt>6 ; and see KUhlon v, Uobinson, 

vol. i. 50(), 507 ; Finch v. Urooh, 1 jiing. 2 Croin. & M. :M.‘3 j 2 Dow). 241, S. C.; 
Mew C. 257, 258. post. 

(7) fScc the older eases as to the cflTect (r) See fully afite, 237. 
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made before the 2 W. 4, c. 39, orders that no application to 
set aside process or proceedings for irregularity shall be 
allowed unless made tvithhi a reasonable iime^ nor if the party 
applying has taken a fresh step after the knowledge of the 
irregularity.” And this rule seems only an express declara- 
tion or recognition of what was the clear and undoubted ancient 
and established practice of the Court of King’s Bench and 
Exchequer, but which differed in some respects in the Common 
Pleas, where sometimes effect was given to motions for irregu- 
larity at a later stage in a cause than the other Courts, (.v) It 
should seem that the application, whether by summons in vaca- 
tion or term, or by motion to the Court in term, must be made 
tvithin eight clays after the service of the writ inclusive of that 
daify or, in other words, before the expiration of the time for 
the defendant’s entering his appearance and before the defend- 
ant appears, which would waive all right to object, (/) because 
after that time has elapsed the plaintiff may have incurred ex- 
pense in preparing the affidavit of service of the writ, and 
entering an appearance foi* the defendant, and filing his decla- 
ration. Indeed, in an action for a debt the application by sum- 
mons or motion should properly be made within the four days 
allowed for payment of the indorsed claim, and with a stay of 
proceedings, if it can be obtained, until the application has been 
disposed of, so that if the result should be unfavourable the 
defendant may still offer, within the four days or perhaps an 
extended time, to pay the indorsed claim. If, however, a de- 
fendant can establish to the satisfaction of the Court or a judge, 
that he never in fact had intimation of the j)roccss until a 
subsequent proceeding on the part of the plaintiff, then it would 
suffice to oh^ect j^romidly after knowledge of the latter. (?/) 

But before any attempt to take advantage of any irregularity, 
it should be remembered that if taken, the plaintiff might im- 
mediately abandon the serviceable process, and commence a 
fresh action by capias, and arrest the defendant, and shew 
him no subsequent indulgence, (r) 

We have in the preceding chapter made some observations 


(«) Jervises Rules, 51 ,note(/c); Wethd'aU 
V. Barnes, 269 ; Imp. C. P. 164 ; 

Fox V. Money 1 1 Ilos. Pul, 230. Before 
Ibe above rule it was held in the Common 
Pleas tliat although a mistake in process 
was aided by the defendants appearing, it 
was not .so when the plainlijf entered an 
appearance for liini, WestalL v. Finch, 
liarnes, 4-06 ; and iliat irregularity in 
service of process might be compiaincit of 


at any time before interlocutory judgment, 
lliough not after, Weiherhall v. Hawes, 
Prac. Reg. 335 ; Imp. C. P. 164. 

(0 Appearance in ecclesiastical Courts 
waives irregularities, Prankard v. Deacre, 
1 Uagg. R. 103 ; IJamerton v. Uamerton, 
id. 23 ; Wyllie v. Mott, id. 33. 

(u) Sernhte. 

(v) Ante, 234, note (d), (e). 
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on the time and manner of objecting to irregularities in process, 
or the copy or service. Before the 2 W. 4, c. 39, if a party, 
having been served with a supposed cojyy of process, but in 
which there w^as a variance or irregularity, it was considered to 
be necessary, in support of his rule to set aside the proceeding 
or any part thereof, to produce the copy of the ivrit actually 
served, and to swear to the service tliereof, and also that he 
never had been served with any other ; (x) and now, although 
such production in Court may not be absolutely requisite, yet 
if the copy be not produced, or positively sworn to have been 
destroyed, or to be in the possession of the plaintiff' or liis at- 
torney, the application of the defendant may be pit?judiccd. (y) 
When the irregularity objected to is in the principal wuit of 
summons itself, or in its indorsements, and not merely in the 
copy served, as in omitting the insertion of the day when is- 
sued, (^ 3 ) then the motion should be to set aside the writ itselli 
and not merely the service thereof; and when the defect is 
merely in the supposed copy served, then the rule nisi should 
be to set aside the copy ; (z) and if the writ and the copy be 
regular, and the objection be only to the mode, or numner, or 
time, ox place of the service of the copy, then the summons or 
rule nisi should be only to set aside the service ; {a) and a mis- 
take cither way in the terms of the rule nisi or summons 
might cause the same to be discharged, though probably with- 
out costs, if the proceedings were really defective, (a) But if 
a rule be sufficiently comprehensive, although too large, it may 
be made absolute in part, (a) In moving to set aside any pro- 
ceedings for irregularity, care therefore must be observed so to 
frame the rule nisi as at all events to include that particular 
irregularity that will certainly be established. Wlien a de- 
fendant has been served with a copy of a writ that appears to 
deviate from the prescribed form, then it should be ascertained 
before moving, whether the writ also is alike defective ; for if 
it be, then, as the copy corresponds with the original, it is 


(a) Cfianklin v. J'Amoiiy nnrucs, 298. 
1 Ken. 374; 1 Scllon, 102 ; Imp. C. P 
164; 1 Tick!, 161, note (g^)> 169, («) ; 
VerroU v. Heelef 3 VVils. 58 ; but sue 
Walker v. Hawkey, 5 Taunt. 054. 

(v) See observations of Timlal, C. J., 
in Coppinv, Potter, 10 Ping. 445. 

(s) Ilaskcr v. Jarnniinc, 3 Tyr. 381 ; 
1 l)owl. 654, S. C. 

(a) Jd, ihid. In t!iis case the rule nisi 
Ivas to set aside The service of a vyrit of 
summons,” on the ground that the same 
omitted the teste, bat it appeared that 


the defect was only in the copy served ; 
.and Payley, P., said, “ Yop niiglit have 
moved to set aside tlie writ and service, 
and if it had then been objeeted to such 
rale that you had asked too much, if the writ 
was right (he Court woiihl then have set 
aside what appeared to he irreguiai* ; but 
here you have improperly moved to set. 
aside the service, Ihougli your aflidavit 
states no objection to the service, but to 
the writ itself, and therefore the rule must 
be discharged, though without costs.’* 
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Tlic aftidavit in 
support of mo- 
tion to sot aside 
proceedings, 

&c. 


considered that the rule ought not to be framed merely to set 
aside the 6'ervice of the copy, but also to set aside the writ 
itself; for there must be some irregularity in the service to 
warrant a motion to set aside the service only ; and per Bayley, 
B,, If you move to set aside the writ and service, or the writ 
or service, and the writ turns out to be right, the rule would 
not be discharged, but will be made absolute as to so much 
as is irregular.” (/^) But in another case, where the rule nisi 
asked too much, the Court, in making only a part absolute, 
refused to allow costs, because if the rule had been confined to 
the objectionable proceeding, perhaps the opponent would not 
have incurred the expense of shewing cause, which he w'as 
obliged to do in order to prevent his opponent from obtaining 
too much. Upon the whole, therefore, the most prudent 
course is to draw up the rule to set aside only that part of the 
proceeding wliich is clearly objectionable. 

It has been observed that an aftidavit to obtain and support 
a summons or rule nisi fop setting aside the service of pro- 
cess in a wrong county, must not only state that the jilacc of 
service is more than 200 yards distant from the county into 
which the process issued, but also that it is not surrounded 
by that counly.{c) An affidavit to support a motion to set 
aside the supposed service of process, on the ground that 
there had not been any sertnee whatever, must deny not only 
that the defendant was served with process, and that no writ 
or process came to his knowledge or possession, but also the 
like as to any co/;// of any writ or process, or the Court will 
not interfere ; {d) and it was recently decided on a motion to 
set aside a declaration and all subsequent proceedings, on the 
ground that the defendant had not been served with process, 
that it was not sufficient for the defendant to swear that he had 
not been personally served with any copy of the process, and 
that the writ was served by mistake on his brother, who resided 
in the same house, and who returned the copy on the same 
day to the plaintifl'’s attorney; but that he must state further 
that the copy of the writ served did not come to his possessiofi 


(h) Sec prcvit)iis note, SeJ 9iirfTe, ought 
it not to be considered that a defendant has 
a right to suppose that the. original writ 
corresponds with the cop}' served, and 
ouglit he not therefore to be allowed in 
sucli case to move to set aside the toril 
as well as the copy, or at least having had 
reasuimble ground for supposing that the 


writ corresponds with the supposed copy, 
ought he ever to pay costs because it 
turns out that the writ did not corres- 
pond ? 

(r) Dowl. stat, 2 W. 4, c. 39, notes, 
page 1 J4. 

(d) CokcH V. Watson, 3 Tyr. 238 ; 
Phillips V. Ensdl, 1 Cr. M. & 11. 374. 
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or knowledge, {e) The other requisites of an ailiclavit of tliis 
nature will be governed by the rules aftecting affidavits in ge- 
neral, which will be considered in the chapter on motions. 
The forms in the note may assist, {f) 

When personal service has been sworn to on the part of the 
plaintiffi, and when on a motion to set aside the proceedings on 
the ground that there was in fad no personal service, if on the 
conflicting affidavits on each side it appear doubtful whether 
there was sucli service, the Court will not interfere, but will 
discharge the defendant’s rule for setting aside the proceedings 
with costs, because in makir)g a motion of that naUire the rule 
is, that the defendant must rely on the strength of his own affi- 


(( ) Pfiiilips V. I'lnscll, 1 Cr. M. & U anil Phodcs v. Itmesi, 3 Moori'. 

l*ayno, 13S; 7 3'iy, S.C. 

( /) In tlic Cuurl of King’s Bench (oi “ Ch>ininoii TJeas/’ or “ Exclicquer.”) 

► C A.' plaiiitifV, 

IJelwecn? and 

t ('• 1). *iefendanl. 

C. D. of , being the person ogainst xxboin Ibis dc’jjoncnt is ?!(/»' informed, and 

veiily' believes tlie above named A. D. bnlb issued a \\iil of summons, and lialb en- 
ured an aj)|U'ar«\nc(’ in Ibis action, and balb also lile<l bis declaration ibercupon, 
makelb oiitb and sailb Ibat \h(' hath lu rer been pcnonullif smrd with (luy writ (f summons 

or cop of <i writ tif su7iiinon>>, ot the suit oj the said J. II,, either in the coanh/ of , 

or uilbin two bundred xards distant from that counlv, or in any eountp snrron ndad bp 
that couutp,ov witlmi two buudretl YJtrds distant from sucb countv, ^ or elsewhere, 

nor batb be ever before ibe - — — da^V of — - instant, when be was for the first 

lime served wilb a notice that a decbitalion bad been libMl in this cause, bad or re- 
ceived, or seen or been told, or heard of any writ or process, or co))y of any writ or 
]Moe(.v*,s, baving been issucil againsl biiu at tbe suit tjf llu' said A. B., nor bad be beldre 
Ibat (lay any knowledge, or notice, or intimation whatever, ibat any writ or process 
bad been issued sigainst iiim at tbe suit of the said A, B.j 

On tbe day of instant, be was served by a person, w hom tins 

deponent is informed and verily believes was ami isaelerk to tiie plaintilV’s attorney 
in tins action, witb tl>e pajuT licreniito annexed, marked A., as and lor a eoj)y of a 
writ of summons, duly issued out ol this liiJiiourable OonrI, and wbicb tins deponent is 
informed and advised, and verily believes was at tbe time of sneb service and ever since 
balb been and still is defective and irregular in several respects, existing and apparent 
tberein and tberefroin before and at llie time of sneb service, that is to say, &(■, 
(state the objections, especially if tb(’y consist in a variance from the t riginul writ); 
and this deponent further saitli, that lie batb not even* been served with any writ of 
summons, or any copy or snpjiosed eppy of a wiit of smiunons, at tbe suit of tbe said 
A. B. other than and except tbe said jiaper, wbieb Ibis dejmnent is advised and be- 
lieves, and submits to ibis Honourable Court, was and is detective and irregular as 
aforesaid . 

After staling tbe exact place of service proceed thus, “ and ibis deponent fnrlber saitb 
Hull the said place, where be was so served asaforesaid, was not within two bmidred yards 

of the border of the said county of , or upon tin; confines thereof, but upwards ol 

miles from the border of the said county', nor was (lie jilace where be was 

so served within or part or parcel of any county surrounded by the said county of 

, but was and is in the county of , and iieiiber lx foie nor at the 

time of the said service was there any diiubt or dispute as to the boundary of tbe said 
county of , as respected tbe place wliere Ibis defoiidant was so served* 

^ *2 W. c. i9, s. 20. 
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davits; (g) consequently, the a/Iidavits in support of the appli- 
cation must be as explicit and positive as truth will admit. 

The Courts, on making a rule absolute in part or whole, 
usually do so on terms as where the objection in a bailable 
action is to the unit, they w’ill discharge the defendant out of 
custody, and set aside the bail-bond; but on the terms that the 
defendant shall enter a common appearance^ thereby enabling 
the plaintiff to proceed in the action although he has lost the 
security of bail;(//) and on motions in bailable actions it is 
usual for the defendant to offer such terms in his rule nisi, 
whereby, if accepted, he would avoid the risk of a second arrest. 
It seems, hewever, that wdmrc there is an omission in a writ of 
some matter that ought to have been inserted, according to 
2 W. 4, c. 39, and constituting an omission declared by rule 
]{) of Mich. T. 1832, to be an irregtdarifi/^ the defendant has 
an mi(piaViJied right to have the writ and service set aside; and 
it does not appear that tlierc is any principle upon which the 
Court can so qualify that right by requiring the defendant to 
enter a common appearance; indeed if they had, then in ser- 
viceable process, however irregular, the plaintiff^ by obtaining 
such appearance, would gain his principal object, and the use 
of tlie application to set aside proceedings w’ould be entirely 
defeated, unless j)crhaps by the defendant's attorney obtaining 
costs, obviously of no benefit to the defendant himself. Sup- 
posing, however, that qualification ot the rule should be ob- 
jected to by tlie defendant, then the Court would probably 
refuse costs in cases when they have a discretionary jurisdic- 
tion over the saine.(/) When the proceeding has been against 
good fnilhy we have seen that the Court, as of course, award 
costs against the party guilty of the breach. (^0 It seems also 
questionable whether the Courts will assume the jurisdiction 
ui‘ imposing the terms that the defendant shall not bring any 
action for wduit has been done under the irregular writ, except 
as an alternative of giving or refusing the costs of the appli- 
cation. 

G. If the defendant, upon service of the writ for a debt, can- 
not discover any irregularity, or if he resolve to waive it and 
pay the debt indorsed with the costs, he must do so within four 
days after he has been served, exclusive of that day, if) though 

; Morrh v. Coles, 2 Dowl. 79 J 6 (i) A7itc,7ii. 

TA'jitil Obsci vcr,31i) j Tidd’s Supp. 1833, (/c) Ante, 76. 

7 (/) Semite, Reg. Gen. llil. T. 2 W. 4, 

(70 As in Tike v. Huxley, 2 Dowl. 232 ; reg. C, ante, 110. 
and Jkkol v, Bonn, 10 Ring, 339. 
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by the Qxpress terms the rule Ilil. T. 2 W.4, rule 11, and Midi. CIIAP. vi. 
'i\ 3 W. 4, rule 5, 1833, he may after such payment have the 

costs taxed, and the excess, if any, refunded ; and if more than 

a sixth be taxed off, the plaintiff’s attorney is to pay the costs 
of taxation. 

7. If a sum larger than the debt really due be indorsed, 7 . Consequence 
or there be no indorsement, the prudent course will be for offer to 

1 1 p 1 1 • • 1 e P‘^y ^ sufficient 

the detendant or his attorney, in the presence ot a witness, sum and costs 
or of two, for fear of the death of one, to tender the real aV 

amount and the costs, and if not accepted, to take out a sum- copted. 
mons why on payment of such real debt and costs \Ji\c proceed- 
ings should not be stayed, or the defendant be at liberty to pay 
into Court such admitted sum and costs of the writ only ; {1) 
but such summons, to avoid the costs of the draft of declara- 
tion, should be returnable within the first six days. (1) If such 
ofler be made but not accepted, and still more, if such sum- 
mons be obtained, although the judge cannot make an order 
whilst the plaintiff insists there is a larger sum due, yet it has 
been held in the Common Pleas (yw) that where the offer has 
been made and refused, the Court will permit the defendant to 
pay the debt into Court, with the costs of the action up to the 
time of his offer only ; and if the plaintiff take the money out 
of Court, he will be compelled to pay the costs of the applica- 
tion, and all costs in the action subsequent to the offer, (m) In 
the King’s Bench it was decided that in such a case if an offer 
of payment has been made before declaration, and the defend- 
ant after declaration paid money into Court in the usual course, 
and the plaintiff thereupon proceeded to take the same out of 
Court, then was the proper time for the defendant’s attorney 
to apply to the Court, on affidavit of the facts, to limit the 
taxation of costs to those only of the writ, (w) If the action be 
in trover or detinue for specific articles of continuing equal 
value, as a deed, &c. an early offer to deliver up the articles, 
with costs to the time of such offer, and a sufficient sum for 
any supposed damages for the detention, might possibly be at- 
tended with similar advantage as respects costs subsequent to 
the offer, (o) especially in those cases of personal ‘actions for 


(l) EllisUm V. llohinson, 2 Croin. & M. 
343 j 2 Dowl. 241, S. C. j and sec ante, 
212 to 216 ; Dagl. Pr. Ch. 85, 211. 

(m) Zcewhi v. Cowell, 2 Taunt. 103; 
Roberts V. Lambert, id. 283, S. P. ; Tidd, 
9tli edit. 623, ante, 215. 

(n) K. B. MS., Comyn for plaintilF, 
Cliitty for defendant ; James v. Raggett, 


1 Chittjy’s K. 471 ; 2 Bar. & Aid. 776, 
S. C. ; 6 Moore, 4.^0; 3 Brod. & B. 168, 
S. C. ; Chapman v. ])runiiing, 1 Chit. 278. 

(u) Earle v. liolderness, 4 Bing. 462 ; 
1 Moore & P. 254, S. C. ; Tidd, 9th cd. 
544, 545. I^ut see Philipps v. Hayward, 
1 Harr. & Wo 11. 108 ; 4 Bing. 462. 
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CHAP. VI. damages in which the defendant is now at liberty to money 
ors"«MMON°! Court upon a judge’s order, (jo) 

&C. 

8. Time witliiu 8. The form of writ of summons prescribed in schedule of 
wi.ici.ti.cde- 3 w. 4, c. 39, No. 1, commands the defendant “ tJtat wiihin 
nppear alter eight days after the service of this writ on you, inclusive of 
the day of such service, you do cause an appearance to be 
‘‘ entered, &c. and the IGth section enacts tliat fill proceed- 
ings as arc mentioned in any writ, notice, or warning issued 
under that act, shall and may be taken in default of defendant’s 
appearance, or putting in special bail, as the case may be. 
The day of ,the service, however late in the evening, is in this 
instance to be included in calculating the eight days, although 
the rule Ilil. T. 183^, Rule VIII. orders that in general the 
prescribed number of days shall be reckoned exclusively of the 
Jirst day and inclusively of the last, unless the latter fall on a 
Sunday, Christmas Day, Good Friday, or a day appointed for 
a public fiist or thanksgiving. The eight days’ time for ap- 
pearance are therefore to \)c reckoned inclusively of the first 
and last day, unless in the excepted cases. 


I’lic nuxU' or 
form of i’jjlor- 
jng oil appear- 
aiice by tlu.* 
defend (Dll, or bj 
his attonioy, in 
King’.s HomcIi, 
Common Plca.s, 
and K.\cln’<]ucr. 


9. The 2nd section of 2 W. 4, c. 89, enacts, ‘Hhat the mode 
of appearance to every writ of summons, or under the authority 
of that act, shall be by delivering a memorandum in writing 
according to the form contained in the schedule, such memo- 
randum to be delivered to such oliicer as the Court out of 
which such j)rocess issued should direct, and to be dated on 
the delivery thereof Three forms of appearance are pre- 
scribed in schedule No. 2, and to the following effect. One of 
these forms is to be adopted according to the facts of the case, 
as first, where a single defendant appears in person ; secondly, 
where an attorney appears for a single defendant, or for all the 
defendants ; and lastly, where an attorney for the idaintiff 
enters an appearance according to the statute 12 G. 1, c. 29, 
so that when one of several defendants appears separately, or 
where an attorney appears only for one of several defendants, 
a different form must be framed. We liave seen that the 
schedule 2 W. 4, c. 39, No. 2, has prescribed three forms; the 
first, for an appearance by the defendant in person; secondly ^ 
an appearance for him by his attorney; and thirdly, an 
appearance entered by the plaintiff or his attorney for the 
defendant. Eacli of these is printed or lithographed on a 


(/)) 3 & 4 W. 4, c. 42, 8. 21. 
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small of parchment of about five inches broad and four 
deep) with blank spaces for the insertion of the name of the 
Court, Christian and surnames of the plaintiff and defendant, 
name of the attorney who enters the appearance, and statement 
for whom he appears ; and lastly, a blank in which the day 
when the appearance is entered is to be inserted. 

A., plaintiff, against C. D. f The defendant C. D. ap- 
Entercdthe — day of — , a.d. 1835. ^ pears in person. 

Or, 

A., plaintiff, against C. D. & others. ( E. F., attorney for C. D., 
Entered the — day of a.d. 1835. ( appears for liiin. 

Or, 

/G. II., attorney for the 
A., plaintiff, against C. 1). & others, y plaintiff, appears for the 
Entered the — day of — , a.d. 1835. ) defendant C. D. accord- 

f ing to the statute. 

It will be observed that when the appearance for a defend- 
ant has been entered by and in the name of hh attorney, whose 
residence or place of business must have previously been en- 
tered in a public book, the plaintiff may, by resorting to such 
book, ascertain where and to whom to deliver the subsequent 
declaration and other proceeding, unless there should be seve- 
ral attornies of the same name, in which case it might be 
necessary to apply to each to know^ which of them was autho- 
rized by the defendant, a trouble and inconvenience that might 
readily have been avoided if the form prescribed by the statute 
had required the attorney s residence io be stated in the ap- 
pearance. But the form prescribed by the statute and schedule 
of an appearance by the defendant himself y without stating his 
residence, or where he will receive papers, is in that respect too 
general, (g') It will be obvious that when a defendant appears 
in person, and does not by his appearance designate any resi- 
dence, he ought io be recpitred to state where subsequent pro- 
ceedings in the cause are to be left for him, for ’at present 
plaintiffs incur much difficulty; and even the declaration cannot 

(q) Set* llie difficulties ihut have arisen body n stateiiient of his residence or place 
in serving declarations in consequence of where the declaration and other procced- 
plainliff ’a ignorance of defendant’s abode, iugs may be left for him, Tidd, 9th edit, 
and which might be avoided by requiring 467. 
that defendant’s appewauce should cm- 
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CHAP. VI. be stuck up in the public office, when the residence 
ON 'svM s', fendant is unknown, without leave of the Cotirl previously ob- 
tained, (r) the delay and trouble in obtaining which ought to 
be dispensed with when once the defendant has been actually 
served with process. However, the motion for such leave is 
absolute in ///<? Jltsl instance; thereby evincing that as it is to 
be granted of course, no motion ought to be required, (a) 
Where the defendant had left his last place of residence before 
the service of the declaration, and which service was conse- 
quently irregular, the Court refused to declare it sufficient 
nunc pro tunc. (/) 

In the Ei)(cheqtier there was in force, before the 2 W, 4, c. 
.39, an express rule that on every appearance to be entered by 
the sworn or side clerks as officers of the office of pleas, they 
should cause to be put the name and address of the ailorncy at 
whose instance, and the day on which the same should be en- 
tered, and that such appearance should be entered by the de- 
fendant’s name, by the said sworn clerks, in })roper books, 
having an alphabetical index book of reference entered by the 
plaintiff ’s name, to be provided by the clerk of tlie pleas for 
each term, and which books should be open to the inspection 
of the said attornics, admitted as mentioned in a foregoing 
rule of that term, and their clerks, without fee or reward, (w) 
And by another rule of the same term, if the whole number 
of defendants, where there were several, should appear by 
the same attorney at tjic same time, the names of all the de- 
fendants should be inserted in one appearance, (a) But it 
seems that such rules w-erc virtually annulled by the 2 W. 4, 
c, 39, s. 2, thus requiring a different and less explicit form of 
appearance to be adopted, and as given in the schedule No. 


(r) R. 0. ini. T. 2 W. 4, r. 43, Jer- 
vis’s Rules, 55. Why should not leave of a 
judge by order be deemed suiTicient 

(s) JJne/gfr V, Aii.stiri, 1 Dowl. 272. 

(t) 7'lirovghlon v. Cramer, 9 Legal 
Observer, 172. 

(u) Rule Mich. 1830 j 1 Tyr. Rep. 
159. And see Dux’s Prnc. 35 j Price’s 
Prac. 199. 

(a ) JcL ibid, ^ 1 Tyr. R. 158. That in 
all cases where a defendant shall have 
appeared in any action in the saitl ufllec 
of pleas, and in cases where the plaintilT 
has entered an 'appearance therein ac- 
cording to the statute, and the defend- 


ant shall, by aj\ attorney of this Court, 
have given notice in writing to the attor- 
ney for the ])laintiir, or his agent, of his 
being autburi/.ed to act as attorney for 
such defendant, all proceedings, notices, 
and summons, rules and orders, which, ac- 
cording to the practice of this Court, 
were heretofore delivered by the sworn or 
side clerks of the other party, plaintilF or 
defendant, shall be delivered to or served 
upon the attorney or attornics of the other 
party, plainlitror defendant, and that all 
notices, &c. shall be so served or de- 
livered before nine o'clock in the evening. 


(y) It migld. be advisable to authorize the use of the following forms, but nntil they 
have been sanctioned by the legislature, any practitioner might hesitate in deviating 




PROCEEDINGS THEREON AND APPEARANCE, 


285 


It has been supposed that to serviceable process jointly 
issued %ainst several defendants, they should enter a joint 
appearance and not appear separately; but it was held that if 
they do appear separately, that will not enable the plaintiff to 
declare separately. ( 2 ) When one of several joint defendants 
apprehends collusion between the other defendants and the 
plaintiff, or for some other reason wishes to defend separately, 
he should employ a different attorney and appear and plead 
and defend separately in every stage throughout the suit. 

In the Exchequer it has been held, that appearances in per- 
son ill a suit in the Kmg's Remembrancer s Office may be re- 
corded in Court without a fee to a clerk in Court ; and Bay- 
ley, B. observed, though the ordinary course is to'enter an ap- 
pearance in the office by the agency of a clerk in Court, 1 have 
no doubt that an appearance in person in Court may be re- 
corded ; for every person has a right to appear in person ac- 
cording to process, without being compelled to employ an attor- 
ney to enter his appearance, {a) That decision, however, can- 
not affect the right of the respectivie officers to receive the fees 
prescribed by the general rule of Mich. T. 3 W. 4.(/.) 

In general a plea before appearance, even to a declaration 
do lienc esse, or any other step, excepting the obtaining parti- 
culars of demand, or a summons or motion to set aside the 


from the cxnct forms, ante, ^^3, as imperatively j)rcscribcd by 2 W. 4, c, 39, s. 2, and 
seliedule No. 2, however iusuflicient tlmsc forms may l^found. 


In the K. B, [or C. P. or Exchccpier], 

A. B., PlahUiir, "I The defendant C, D., residing at No. — , in street, in 

against Mhc parish of , in the county of , liousckecper (or 

C.I). E. F., Defts. ylodgt i, iS:c.) and the defendant E. F., residing at, cSlc. [like 
d(’seriplion,J on this diiy of — — — , a, d. , appear in |;erson to a writ of sum- 
mons on ])romises, tested the day of — , a. d. , aiul all regular notices and 

documents left for them at those places will be forwarded to them and accepted by them. 

Pated and entered this day of , A.n. 1035. 


If the defendant should prefer not to state bis residence, then his appearance might 
omit the statement thereof, but merely state where all proceedings are to be left or 
served for him. 


A. B., Plaintiff, J Y.Z., of No. — , in street, London, as attorney for the 

against Sdefendauts, (or ** as agent for G.H., attorney for the defend- 

C. L). & E. F., Defts. Janls,'’) on this — day of , a. d. , aj)pear3 for the 

said defendants i»especlively, to a writ of summons on j>romiscs, tested the day 

of , A. D. 1835. 

Dated and en^ed this day of , a. d. 1835. 


CHAP. vr. 

PnOCEEDINCS 
ON Summons, 
&c. 


What plea or 
act of defendant 
hofure his up* 
pearance is a 
nullity or other- 
wise. 


Proposed imo 
form of appear- 
ance in j)crson. 


The like, not 
stating tlie resi- 
dence of the 
defendant. 

Proposed new 
form of appear- 
ance by an at- 
torney or agent 
for two defend- 
ants. 


(») Ante, 185 ; Pepper v. Whalley, 1 1 Tyrw. 280. 

Bingb. N. C. ri. ‘ (b) Ante, 160. 

(a) The Attomeij’General v. Carpenter , 
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OF THE WRIT OF SUMMONS, 


CHAP. VI. 

PhOCEI'.DINGS 

ON Summons, 
&c. 


Practical j)n)* 
ceediugs in en- 
tering an ap- 
Dcarance for llie 
defendant Jtim- 
seif. 


Former pro- 
c*C(Mlings as to 
filing warrant 
to defend. 


Oificcs in which 
to enter ap- 
pearances. 


Minute of war- 
rant to defend 
formerly tiled. 


writ or copy, or service, would be premature. But it has been 
decided that a plea before appearance, being within fhe num- 
ber of days allowed for pleading, is not such an irregularity as 
would entitle the plaintiff to sign judgment before the ordinary 
time of pleading has expired, (c) 

If the appearance is to be entered by or on the behalf of the 
defendant himself, the practice is to purchase at a stationers a 
memorandum^ with all the unvarying parts printed or litho- 
graphed, on a small squat e piece of parchment^ and in the first 
of the above forms leaving blanks for the insertion of all parts 
varying in each particular case, {d) The instrument is to be 
accurately intituled in the proper Court, as thus : — “ In the 
King’s Bench and the names and date are to be inserted ac- 
cording to the facts. The 2 W. 4, c. 39, s, 3, in terms requires 
that the memorandum be “ dated on the day of the delivery 
thereof,” i. e. the delivery to the proper officer of each Court. 

Whilst the stamp duty on memoranda of warrants to sue or 
defend was in force under ,the 5 G. 3, c. 80, it was absolutely 
necessary that the same should be duly filed ; {e) and it has 
been supposed that although the 5 G. 4, c. 41, repeals the 
duty, still the memorandum ought to be filed. (/) But the 
better opinion seems to be that such filing is no longer neces- 
sary. (g) It was the practice to prepare a memorandum or 
minute of the attorney s warrant to defend in the subscribed 
form, iji) and the same, (/) together with the above memoran- 
dum of a2tpearance t^us filled up, (if the appearance is to be 
entered in K. B.) was formerly taken to the Appearance Office^ 
King’s Bench Walk, Temple, No. — , and delivered to the 
clerk of the common bails there, and who entered the same in a 

((*) ^'olleken v. Severner, S Tyr. Rep. (e) 1 Sellon Pr. 19. 

304. ( f ) Price’s Pr. 54. 

(d) For the forms of common appenr- (g) Tidd, 96 ; but see ante, 117, note 
ance before the uniformity of process act, (/), and 9 Legal Obs. 22, 23. 
see J Sellon J^*. 92. 


(h) In the Court of . 

Middlesex to wit. J. K. is retained to defend by C.D. as his attorney, at the suit 
of A. B. 

• J. K , Defendant’s Attorney. 

Entered or filed of record, this day of , in the year of the reign of 

• O. P. [ofllicer’s name.] 

[If by an agent, add by L. M. bis agent,] 

Entered or filed, &c. [same as above]. 

(;) See the former practice 1 Sellon, filing of the warrant to defend before be 
92; and see anle, 117, that at least in permits any eniry or proceeding. 

C. 1*. the oHlcer may still insist on the 
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public book kept there. If in C. P. the appearance was en- CHAP. VI. 
tered with the filacer of the county in which the residence of oJ'summoTs! 

the defendant in the writ was described to be, and he filed such 

memorandum, and who entered the appearance in the appear- • 
ance book there. If in the Exchequer, the parchment memo- 
randum was taken to the office of the Exchequer of Pleas, at 
No. 9, in Lincoln’s Inn Old Square, and there delivered to the 
filacer or his clerk, to be filed ; and also an entry thereof was 
there made in a book of appearances. (A:) And although the 
memorandum of the warrant to defend is discontinued, the 
same practice continues as to the document, and office, and 
mode of entering an appearance for the defendant. 

• 

The general rule 2, of Mich. T. 3 W. 4, fixes that the same 'I'Ijc fees oil ap- 
fees shall be paid in each Court at the time of delivery of the 
memorandum of appearance to the proper officer, vi/.. 1 a‘, if only 
one defendant, and for evei*y additional defendant 4^/. Great 
care must be observed in correctly inserting in such memoran- 
dum the name of the parties, and ;tlso in entering the appear- 
ance with the 'proper officer; for otherwise the appearance 
might be treated as a nullity. 

The conse(jiicnces of a defendant neglecting to cause an ap- The consc- 
pearance to be entered for himself either by his attorney or in 
person, arc principally two. itrsl, by an express general rum, aucc. 
unless the defendant appear in person or by attorney or guar- 
dian, it sliall not he necessart/ to serve him with notice of taxing 
costs in any subsequent state of the cause, (/J an exception pro- 
bably introduced on the ground that a defendant, thus regard- 
less of the process of the Court, is not entitled to a notice 
wdiich would afibrd him an opportunity of eloigning his 
goods. (///) Secondltj, if the defendant do not appear, or should 
appear without stating his residence, then by leave of the Court 
notice of a declaration may be stuck up in the office, if the de- 
fendant’s residence be unknown, (w) 

The appearance should correspond with the writ of summons rheappoftrance 
in the 7 iam€s and number of the parties ; and if there should be >“> 7 * 

• * ' , witii the pro-- 

a material variance, it may be treated as no ajipearance and a <xss. 
nullity, (o) But if a defendant has been misnamed in the pro- 

(k) Price’s Geti. Prac. 69 ; Baglcy's 9‘^, tiotc ( 7 ). 

Cham. Pr. 86 , n.( /). 00 G. H, Hil. T. 2 \V. 4, r. 49 ; ante, 

( l ) Reg. Gen. Hil. T. 4 W. 4, s. 18 ; 284. 

Chilly’s Concise View, &e. 68. ( 0 ) 1 Arch. K. B, 4 eti. .')V7. 

(«») See observations in Jervis’s Rale 
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OF THE WRIT OF SUMMONS, 


CHAP. vr. 

PnbCEEDINOS 

ON Summons, 
&c. 


Appearance for 
un infants 


Proceedings to 
enable plaintiff 
to enter an 


Form of ap- 
pearance by a 
guardian for an 
infant. 


cess, he may in the memorandum of his appearance describe 
himself correctly thus “ E. D. served with a writ of sum- 
mons in this action by the name of C. D.,’' or E. D. sued as 
C* D. (p) and thereupon the plaintiff may declare against the 
defenJlant as E. D. served with process in this suit by the 
name of C. And if the defendant appear in the very name 

in which he was sued, then, however erroneous, the plaintiff 
may declare against him, and proceed by that name to judg- 
ment and execution, and take him or his goods by the wrong 
name, (q) 

If the defendant, or one of several defendants, be an infaniy 
as he is supposed not to have sufficient discretion to select an 
attorney, or to direct the care of his defence, his appearance 
must be by guardiany{r) and who must be regularly appointed 
on petition, and by the order of a judge, to appear and defend 
as such guardian ; (a) and it is the duty of a plaintiff ’s attor- 
ney to enforce such form of appearance, for an infantas appear- 
ance by attorney might aftQrwards be assigned as error ; (/) and 
it seems that if an infant appear by attorney, and he upon re- 
quest refuse to appear by guardian, the plaintiflf’s attorney 
may and ought to apply to the Court or a judge to order the 
appearance to be set aside, and that the defendant appear by 
guardian ; (?^) but such application may be made at any time 
before judgment, (a:) 


The 12 G. 1, c. 29, and 5 G. 2, c. 27, (to which the 2 W. 4, 
c. 39, s. 1 and IG, refers,) provide that if the defendant do not 


(ff) Doe V. Butcher, 3 T. H. 611 ; R. (s) SecT, Cbitty’s Forms, G26. 

V. Roper, 6 Manic & Scl. 327, 339 j *(0 Shiptnan v. Stevens, 2 Wils. Rep. 

Hole V. Finch, 2 Wils. 393. 50 ; 2 Arch. K. B. 3rd edit. C76. 

(q) Id, ibid, ; and Crawford v. Salch^ (u) Ilindmirsh v. Chandler, 7 Taunt, 

ire//, 2 Strange, 1218. 48 ; 1 Moore, 250; Boys Edmeads, 2 

(r) Frescobaldi v. Kynasion, 2 Stra. Chitty’s Rep. 22 ; Shipman v. Slevens, 2 

784; Co. Lit 135 b. Wils. 40. 


(x) Shipman v. Stevens, 2 50 ; Kerry v. Cade, Barnes, 413. 

The form pf appearance by a guardian may, since the 2 W. 4, c. 39, sect. 2, be 
thus : — 

III the King’s Bench, r A. B., plaintiff. 

Common Pleas, < against 

Exchequer, * t C. D., defendant. 

Y. Z., of , as guardian of and for the said defendant, and O. P,. of, &c. as 

attorney for the said Y. Z., appear for the said defendant to a writ of summons in this 

action, tested the — — — day of , a.d. 1835. Y. Z. 

O. P. 

Entered this — day of — , a.d. 1835. 
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duly appear, then the plaintiff may upon affidavit made and CHAP* vr. 
filed in the proper Court of the personal service of the process, qn^Summons, 

enter an appearance for the defendant^ and proceed the same 

as if the defendant himself had appeared. appearance for 

The 3rd rule of Mich. T. 3 W. 4, a.d. 1832, we have seen, 
orders that the plaintiff shall not be at liberty to enter an ap- pursuant to the 
pearance for the defendant unless the person who served the c. 29 . 
writ of summons shall have, within three days after such ser- The iiccessary 

. • • , a'ffidavtt of ser- 

vice, indorsed on such writ the day of the week and month of vice of process, 

such service; and the same rule requires that every affidavit 
upon wdiich such an appearance shall be entered, shall mention 
the day on which the indorsement was made, {y) Xhe affida- 
vit must also state the ||pme or nature of the process served, as 
a copy of a ivrit of sumnwnsf &c. and if it should bo de- 
scribed only as a writ of mesne jwocessf the affidavit would 
be insufficient, (z) But in an action against husband and wife, 
if the husband alone has been served with a copy of process, 
the plaintiff may enter an appearance as well for the wdfe as 
for him. (a) The statute 12 G. 1, c. 29, in terms merely re- 
quires an affidavit of the personal service of a copy of the 
process, without requiring any oath that the wT’it or service was 
regular; but it will be seen from examination of the next form, 
that the deponent usually swears that the writ has been regu- 
larly issued, but perhaps that term need not be introduced. 

Subscribed is the usual form of such affidavit of persofinl 
service, which is adopted when it is supposed that the writ and 
copy, and manner of service, have in every respect been regu- 
lar, {h) But when it is known or suspected that there has 


(y) Soc rule, ante, 160, note (n). (a) Collins v, Shapland and u'i/e, Barnes, 

■ (s) Lukin Veivallt 1 Selloii’s IVac. 412 Bnneomhev. Love and wife, id, 

98. Prac. Reg, JoJ ; 1 Sel, 9l. 


(/>) Sec thefonns before llie 2 W. 1, c. 39 ; i Scllon, 98 ; Tidil’s Forms j and see the 
more recent forms in Tidd’s Third Supplement, 1832, page 61 ; Atherton on Personal 
Actions, Appendix ; Price’.s Gen. Prat*. 73 j T. Chitty's Forms, 341 j Chitty, senior’s. 

Summary, 316 b. 

The following form is that now comlnn^ly used in all the Courts in ordinary 
cases, and is to be purchased, cither printed or lithographed, at the jlrincipal law 
stationers. 

In the Court of Kiifg^s Bench, C A. B,, plaintlfT, The Msu«/jfbm 

Common Pleas, Between < and of uflidavit 

Exchequer of Pleas. (C, D., defendant, made in thu 

G. II., of , clerk to E. F., gentleman, attorney for the above-rnutied plaintiff, country of the 

maketh oath and saith that he this depouent did, on the — - day of instant, personal service 

[or last j>ast,] personally serve the ahove-named defendant with a (rue ropy of a writ of o( areguUir writ 
summons, wliich appeared to this deponent to have' been regularly issued out of this of summons. 
Honourable Court against the said defendant at the Huit of tJio said plaintiiF, and bear- 

YOL. UK 


U 
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CHAP.Vr. 

PllOCKEDtwqS 
ON SfrUHONSy 

&c. 


A separate afii- 
davit of an 
ineffectual 
search fur the 
defeiKiant’js ap- 
pearance, where 
the affidavit of 
the service has 
been sworn in 
the country, 
and the search 
is necessarily by 
another depo- 
nent in London. 

Form of affida- 
vit of personal 
service, where 
it is supposed 
there lias 
been some 
defect or irre- 
gularity in the 
process copy or 
service. 


been any insufficiency or irregularity either in the terms of the 
writ or the copy, or in the service, that would render it incor- 
rect to swear in such terms to tlie regularity of the writ, then 
it would obviously be improper to swear in such usual form ; 
and the best course would be to anmx a copy of the copy 
actually served, and to verify such copy, but omit the usual 
w^ords “ to havjS been regularly issued;' and the affidavit 
might be as subscribed, (A) but always strictly according to the 
facts. At all all events a personal service of a named docu- 
ment must be sworn to under 12 G, 1, c. 29, and it is questionable 
whether the Court would admit of any material Seviation from 
the ordinary form.(c) 


ingdfttelbe — day of , a.h. 1835.* And this deponent further saitb, that he 

did, on the day of , instant, for last.,] being within three days at least after 

such service of the said writ, indorse on the said w’rit the true day of the week and 
month, and tiie year of the said service, ])ursuant to the statute in such case made and 
provided. 

Sworn, &c. N. 

In the King’ Bench, C A. B., plaintiff, 

Common Pleas, Between < and 

Exchequer of Pleas. C C. 3^.i defendant, 

G. H., of , clerk to E. F., gentleman, agent for the attorney of the above-named 

plaintiff, maketh oatli and saitb that he did on the day of , instant, [or last,] 

duly search in the book kept for entering appearances in the King’s Bench office [in 
King’s Bench, or in Common Pleas, by the. tilacer of the county of or in the Ex- 

chequer of Pleas, “ in thcoflice of picas of this Honourable Chmrt ;”] for the purpose of 
ascertaining if any apjiearance had been entered for ibe defendant in this cause. And 
this deponent saitb that no appearance hath be#n entered for the said defendant, as 
appears by the said book. 

Sworn, dec. G. II. 


(h) , of , maketh oath and sai(l) that be did on, &c. personally serve the 

abore-named defendant with e true copy of a writ of summons, and another true copy 
whereof is hcreuino annexed, and which .said writ appeared to this deponent to have 
been issued [omilting the word 7egn/fl?(v] out of this Honourable Coillfc against the 
said defendant, at the suit,&c. [ilicn proceed the same in other respects as above.] 


(c) See the case of Thompson v. Vhency, 
bef<)re Patteson, J,, and bis judgment in 
Howling’s Statutes, 113, in notes; 

whqre that excellent judge stated that a 
practice had crept in that the party seek- 
ing to enter a common appearance brought 
any kind of affidavity which stated that llie 
defi'ndunt had been served personally, and 
then set forth the particular mode of ser- 

* The above form, constantly used, 
omits any statement of the memorandum 
or indorse merits, or of any further state- 
ment of the mode of service ; but some of 
the printed modern precedents here add 
the following words “ To which said writ 
and copy a memorandum was subscribed, 
and due indorsemciils were made thereon 
pursuant to the statute and rules of Court 
in that case made and provided, by ids 


vice, which did not amount to personal 
service at all ; that that course of pro- 
ceeding was exceedingly improper, and 
he !iad given directions that it should be 
discontinued for the future. It is, how- 
ever, still tlie practice to receive affidavits 
of personal service, without positively 
swearing to regularily. 


this deponent’s then delivering to the said 
defendant personally p. true copy of the 
same writ of summons and memorandum 
subscribed, and of the several due indorse- 
ments made thereon pursuant to the sta- 
tute and the rules of Court in such case 
made and provided and then conclude 
with, the statement of the indorsement of 
the time of service as above. 
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It is not absolutely necessary to swear any affid^it of ser- CHAP.VT. 
vice until after the time for the defendant’s appearance has 

expired, nor would the expense of preparing such affidavit be 

allowed if the defendant should tender the indorsed debt and 
costs before the expiration of the four days allowed for that 
purpose, or indeed if the defendant should appear before the 
plaintiff has entered an appearance sec stat. ; so that in gene- 
ral the affidavit of service is not prepared until after the time 
for the defendant’s appearance has expired. But it may, 
nevertheless, expedite proceedings when the service has been 
in the country, if the affidavit be sworn and forwarded to 
London immediately after the indorsement of the time of 
service lias been made |g>n the writ. The affidavit of service 
must not be sworn before the attorney for the plaintiff or his 
clerk, (e/) 

It will be observed that the statute G. 1, c. ^9, requires 
an affidavit of personal service, and such affidavit cannot be 
dispensed with ; (c) and the practice of admitting any deviation 
from the substance of that affidavit has been recently condemned 
by Mr. Justice Patteson. ( / ) But as the statute prescribes 
no express form, and merely requires an oath of personal ser» 
vice of the process, and does not, at least in terms, require any 
oath that the process was in every respect regular and sufficient, 
it may suffice to swear to the name and description of the writ, 
and to verify an annexed copy, and swear to the service of a true 
copy corresponding with that annexed, thereby avoiding the 
usual oath, that such form was in all respects regular as above. 

But any affidavit substantially and materially deviating from 
the usual form, would probably not be received or acted upon 
at the office, and therefore it should seem that the person, 
before serving a copy of a writ, should examine the writ with 
the copy, and know enough of the law and practice to render 
it morally proper for him to swear to the regularity of the writ 
and indorsements. In the note is suggested a form in case 
the writ or copy served have been irregular in some small 
respect, (g*) 


• ^ 

(</) Rule 3, HU. T. 2 W. 4 j 1 Dowl. (/ ) In Thompson v, Phenepf stated in 
184 ; Tidd, ^ Dowi Stat. W. 4, c. 39, notes, page 

(e) Pigeon v, Bruce, 2 Moore, 46^ ; 14^, 143; untc, 290, note (c). 

B Taunt. 410 ; S. C. Tidd, 241. 


(g) In the King’s Bench, C A. B., plaiutifT, Suggested form 

Common Pleas, Between < and of ailidavit of 

Exchequer of Pleas. C. D., defendant, the personal 

Y. Z., clerk to E. F., of — — , gentleman, attorney for the above-named plaintiff, s®^‘vice of a 
rnaketh oath and saith tliat he did on , the day of , instant, for last,] copy of a writ 

u 2 



OF THE WRIT OF SUMMONS, 


CHAP. VI. By the Ijsird Gen. Reg. Hil. T. 2 W. 4, no affidavit of the ser- 
on Sum^mon^! process shall be deemed sufficient, if sworn before the 

Ac. plaintiffs own attorney or his cleric, (A) and by 6 Gen. Reg. Hil. 
liefore whom T. 2 W. 4, where an agent in town, or an attorney in the conn- 
vice may*o/ try, is the attorney on the record, an affidavit sworn before the 
may not be attorney in the country shall not be received, and an affidavit 

sworn, and of / „ » i i i i • j • 

enforcing swom before an attorney s clerk shall not be received m cases 

the swearing to would iiot be receivable if sworn before the attorney 

such affidavit. , i i i 

himself, but this rule shall not extend to affidavits to hold to 
bail. If the copy of the writ were served by a sheriff’s officer, 
or any other person, the Court upon application would compel 
him to malice affidavit of service ; (i) the same as they will com- 
pel an attesting witness to swear to the execution of a warrant 
of attorney. (A) 

How to enter common law, there was no mode of enforcing an actual 

appearance for appearance by the defendant, and it was a maxim, tliat until he 
hythVplahtiff, had actually appeared, no judgment in the action could be 
given against him in his absence, and w^e have seen that it has 
been recently decided that a ctisiom in an inferior Court to give 
judgment in default of appearance is illegal and void, so that 


of summons personally serve Mr. C. D., the above named defendant, with a trm? copy of a writ of 

wliere the de- summons, • which appeared to this deponent to have been issued out of and under the 
ponent cannot Honourable Court, at the suit of the above-named plaiiUiff, against the 

properly swear ubove-named defendant, and dated ihc day of , a.d. 1835, and to which said 

to the resularilu nieiuoranduni was subscribed, and indorscnients were made thereon to the best 

of the writ or deponent’s knowledge, judgment, and belief, pursuant to the statute and the rules 

X of Court in that cusc made and provided, and a copy of which said original writ of .sum* 

inons, and of tlie said copy so .stirved on the said C. D., and of all memoranda and in- 
dorsements tliercon at the lime of such .‘service, i.s hereunto annexed, marked A. 
save and except as may appear in, by, or from such copy, on examination of the 

same. And this deponent further sailh, that he did on the day of , last, 

[or instant,] being within lliree days at least after such service of the said copy of the 
said writ, indorse on such writ the day of the week and month, and year t of such 
service, being the day and year first aforesaid. } 

Sworn at, &c. Y. Z. 


(h) Sec previous rales and practice, (i) R, v, Ji7idge, 1 Bla, K 43^, 
Jervis’s Rules, 42. (k) Clark v, Elwickf I Stra. 1. 


* The kind of writ that was served 
must it is Sffid be described, and where it 
was merely termed a writ of mesne pro- 
cess, the Court set a.side the proceedings 
even after judgment, 1 Scllon’s Prac. 98, 
But semblCf that tlic swearing to personal 
service of a copy of a copy annexed would 
suffice, and be preferable in case of doubt 
as to regularity ; sed quaire, if such last- 
mentioned affidavit would now be re- 
ceived. See Dowl. Stijit, ^ W, 4, c. 39, 


s. 1, note (b)t page 142, 143, 
t As to the year, see Price's G. P. 72. 
J The affidavit of this indorsement is 
required by stat. 2 W* 4, c. 39, and rule 
Mich. 'J\ 3 W. 4, s. 3. Of course there 
must also be an affidavit of the inefiecttial 
search for the defendant’s entry of hi.s 
appearance, as ante, 290. 

j 'I'his is founded on 5 G. 2, c. 27, and 
the form is from Wordsworth’s Rules, 
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it is only in the superior Courts by modern express^enactment^ CHAP. VI. 
that a mode has been devised of giving judgment in the action q^^summons* 
against an obstinate defendant in default of his appearance, and 
that only in the single case where the defendant has been per- 
sonally served with the process, or where his goods have been 
taken under a distringas. (1) In part to remedy this evil, the 
9 & 10 W. 3, c. 25, s. 33, (still in force but obsolete in practice,) 
authorizes the Court to give judgment to the plaintiff' for a 
penalty of 51., with immediate execution in case the defendant 
does not appear ; (m) and as the Court, upon affidavit and 
motion, w’ould award execution for such penalty, the proceed- 
ing was useful, especially when the debt was small, (/n) But still 
the plaintiff' could not proceed farther in the action. To re- 
medy this defect, the 12 G. 1, c. 29, s. 1, enacts, that in case 
the defendant do not duly appear, it shall be lawful for the 
plaintiflP, upon affidavit being made and filed in the proper 
Court of the personal service of such process as aforesaid, 
which affidavit shall be filed gratis, to enter a common appear- 
ance, or file common bail for the cfefendant, and to proceed 
thereon as if such defendant had entered his appearance or 
filed common bail ; (w) and we have just seen that the form of 
an appearance so to be entered by the plaintiff is prescribed 
by 2 W. 4, c. 39, schedule No. 2. (o) Where, by mistake, the Consequences 
plaintiff entered an appearance for the defendant by a wronsv of»»stakein 
name, the Court, upon motion, ordered the filacer to amend pearance Uc. 
the appearance, the defendant’s name being correct in the 
writ ; {p) and where the defendant had got possession of the 
writ of stimmons, it was considered that the plaintiff might enter 
an appearance for the defendant without any indorsement of 
the claim for debt and costs, and the Court compelled the 
defendant to pay the costs, (y) 


The statutes^ are silent as to the time to be allowed to the Time within 
plaintiff to enter such appearance, and according to a recent peafancc'ac-*^" 
decision there is a difference between the practice of the Courts cording to stn- 
of K. B. and C. P. and that of the Exchequer. In the former, 
the plaintiff must enter the appearance as of the term in which 


(0 Williams v. Lord Bagot, 3 Bar, 6c 
Cres. 787. 

(m) Chitly’s Col. Stat. .30; White y, 
Holland, 2Str. 737; Gilb. K. B. S69 ; 
Anonymous, 5 Mod. 392 ; 1 Clerk’s Inst, 
67 ; 1 Sellon’s Prac. 

(n) And see 43 G, 3, c. 46, s. 2 ; 51 
Gi 3, c, 124 ; 7 6c 8 G. 4, c. 4, s, 130 ; 


7 6c 8 G. 4, c. 71 ; and Chitty’s Col. 
Stat. 31,32. 

(o) Ante, 283. 

(p) Whetsnn v. Packman, 3WiI.s. 49; 
Goodright v. Wright, 1 Stra. 33 ; Strata 
ton V. Burgis, id, 114 ; Power v. Jones, 
id. 445. 

(q) Brooks V. Edridge,^ Dowl. 647; 
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Cii4P. VI. the writ was returnable before the end of the mcation of the 
ow s^vMMONs! following term, and cannot do so afterwards, (r) But in a sub- 
sequent case, the Court of Exchequer decided that the plain- 
tiff haefour terms in which to enter a common appearance ac- 
cording to the act 12 G. 1, c. 29, s. 1. if) 

Course of pran- The practical proceedings to enter an appearance by the 

tering an ap- plaintiff for the defendant is to obtain an affidavit of the per- 
sonal service of a copy of the writ of summons, and of the diiy 

plauitifl for tiic , • nil n - 1 

ciefciifiaiit, on which the indorsement of the day ot service was made, as 
above pointed out, (0 and after the expiration of the eight 
days allowed the defendant to appear to search for and make 
an affidavit of the ineffectual search at the proper office for the 
entry of an appearance by the defendant himself or his attorney 
for him. (m) * A nicmoranduin should then be made on a piece 
of parchment, usually about five inches broad by four inches in 
depth, of the form of entry of an appearance by the plaintiff for 
the defendant, and dated of the day when it is delivered to the 
proper officer, (/?) anditmUy be in the following form, (x) 

In.the Court of 

A. pit. f G. H., attorney for the plaintiff, | 

against -s appears for the defendant, C. D. 

C. D. E. F. & G. H.defts. ( according to the statute. i 

Entered the day of , a. d. 1835. | 


The affidavits of personal service of the copy of the writ of 
summons, and of tlie ineffectual search at the proper office for 
the defendant’s appearance, and this memorandum, after a very 
recent and careful search w ith the clerk of common bails in 
K. B., and the filacer for the proper county in the Common Picas, 
and at the Exchequer office in Lincoln’s Inn, \fhen the writ of 
summons is from the Court of Exchequer, so as to ascertain 
with certainty whether the defendant has entered his appear- 
ance, are to be taken to one of those offices, according to the 
Court out of which the writ has been issued, and the proper 
officer wall receive the affidavit and memorandum and file the 
same, and also enter the appearance sec. stat. in a proper book, 


(r) Budgen v. Burr, 10 Bar. 6c C. 457; (t) Ante, 289, 290, hi note. 

X Sellou, 98. (tt) Ante, 290. 

(s) Cook V. Allen, 3 Tyr. S7Q% eed (») 2 W. 4, ch. 39, a. 2. 

fjfutfre; sec Price Gen. Pr. 84, 5, in note, (a) And see ante^ 283. 
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precisely as if the defendant had himself entered his appearance^ 
although in a different form, (y) 

If) after the defendant has entered his appearance in due time, 
the plaintift’^s attorney should inadvertently overlook the same 
in his search, and file an appearance sec. stat. and give notice 
of declaration to the defendant, the defendant must object to 
that irregularity in due time after such notice, or a judgment 
signed against him would not afterwards be set aside, (z) 

The plaintiff must enter the appearance for the defendant 
by the same name stated in the process, and if a misnomer be 
discovered, still the plaintiff should enter the appearance in the 
wrong name, the same as in the writ, and declare* against him 
by the same name; and as the defendant cannot, since the 3 & 
4 \V. 4, c. ^2, s. 1 1, plead his misnomer in abatement, the only 
inconvenience would be a summons under that section, com- 
pelling the plaintiff to state the proper name in the declaration, 
and to pay the costs of the summoiis and order. It would be 
irregular for the plaintiff to enter thp defendant’s appearance in 
his correct name ; {a) and it has been considered that the plain- 
tifl* cannot, after appearing for the defendant in the name in the 
process, declare against the defendant by his right name ; (A) 
but since the above enactment that point may perhaps be doubt- 
ful. (c) 

We have seen that there is a sensible distinction in practice 
between cases where the defendant, in due respect to the pro- 
cess of the Courts, has himself appeared, and a case where he 
has neglected to appear, and has put the plaintiff to the addi- 
tional trouble and expense of making an affidavit of the perso- 
nal service of process, and entering an appearance for the de- 
fendant, viz., that in the latter case the defendant having evinced 


(i/) Sec ^ W. 4 , c. 39, 8. 2. 

(z) Rutty V. Auber, 3T^'r. .'391. An 
appearance was entered b^’ the defendant 
in due time on 10 Jan, ; but not being 
found in the nppeitrance book, on search 
by the plaintitl’s attorney, he entered a 
e&mman appeamnoe for him on the SJstt 
and proceeded to file his declaration^ and 
gave notice of that step to the defendant 
on the ^6th," The plaintiff signed judg- 
ment on 4th February, and levied execu- 
tion thereon on the 19th, The defend- 
ant’s attorney then said, that lie had en- 
tered an appearance for (he defendant, 
and it was decided, that though that entry 
of appearance made the demand of plea 


necessary, yet, as the plaintiff*s attorney 
was suffered to remain in ignorance of it, 
after he had committed the tirst irregii. 
larity consequent on that ignorance, viz. 
in giving notice of declaration liled on 26 
January, the judgment must stand. 

(a) Doe y. Ratc/ier, 3 Terju K. 611 j 
Greenslade v. Rothers, '2 New Hep. 132 ; 
DHng V. Dickenson, 11 East, 225. 

(h) Id. ibid.; and Delaney v. Cannon, 
10 East, 3 jB; Mestaer v. Hertz, 3 M. & 
Sel. 45, sed qnecre. 

(c) Semble, for why may not the plain- 
tiff anticipate and prevent the very ground 
of complaint to which the 3 & 4 W. 4, 
c. 11, relates ? 


qHAP. VI. 
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OH Summons, 
&c. 


An appearance 

entered by 
plaintiff for 
defendant sec. 
stat. mu.st ex- 
actly corres- 
pond with 
process in 
names, &c. or 
consequences. 



m 

CHAP. VI. 

PjlOCEEDINOS 

ON Summons, 

&CC, 


Of declaring on 
a writ of suai- 

ftons. 


OF THE WRIT OF SUMMONS, 

no respect towards the process of the Courts is not entitled to 
any notice of the iiiterition to tax costs, which would only afford 
him an opportunity of removing his goods to avoid process, (rf) 

Although the practice appertaining to declarations will be 
considered in a subsequent chapter, yet it may here be proper 
to notice, that since the uniformity of process act, 2 W. 4, c. 
39, s. 3, extends the right of the plaintiff to enter an appear- 
ance for the defendant as well to writs of distringas as to ser- 
viceable process, it has been observed, that it is unnecessary 
for a plaintiff to declare de hene esse or conditionally upon a 
mei’e serviceable writ of summons^ and therefore that mode or 
time of declaring is now confined to bailable process by capias 
or detainer ; (e) and, indeed, it would not only be tinnecessary^ 
but irregular^ to declare de bene esse on a writ of summons, {J ) 
for this technical reason, viz. that that mode of declaration 
was, by tlie terms of the rule permitting it, confined to process 
against the person^ whether bailable or not ; (§*) and that a writ 
of summons or distringas mWer the 2 W. 4, c. 39, is not to be 
considered process against the person^ the former being merely 
a summons, and not commanding the sheriff* to take the body of 
the defendant, and the latter being obviously only a proceeding* 
against the defendant’s When a capias has been issued 

against several defendants, and one of them has not been ar- 
rested, but only served with a copy of the process, as he may 
be under the 5th section of2 W. 4, c. 39, then there is an ex- 
press rule authorizing a declaration de bene esse against the de- 
fendant thus served, {h) 

The form of commencing a declaration as it is affected by 
the process to which the appearance has been entered, when 
that process has been a writ of stmmons, has been prescribed 
by the gen. rule, Mich. T. 3 W, 4, r. 1, and after the title 
of the Court, and statement of the day of filing or delivering the 


(J) Anic.m. 

(£’) Tiflirs Supp. 1832, on llic uni- 
fonnity of process act, page 39, TidcJ, 
Supp. 1833, p. 123. 

( /■) So argued in Fhh v. ValmeVy 2 
Bowl. 461 \ 1 Arcli. C. P. [68] ; Jervis’s 
Rules, 30, n. (u), but not decided. In 
1 Arch. C. P. [68], it is stated that it 
would be irregular, and see Jervis’s Rules, 
oO, n, (u) ; and see the question full^* dis- 
cussed as to arty possible right to declare 
de bene esse on a writ of summons or 
distringas in Atherton on Personal Ac- 
tions, 94, 98; 102, and infra next note ; 


sed queere Uic principle, for a serviceable 
latitat was m efcct as much a summons 
as the present writ of summons, and cer- 
tainly a plaintiff might always have dc'^ 
dared de bene esse on such latitat, 

(g) See rule Trin.T. 22 G. 3; R. M. 
10 G.2, Tidd, 9 ed. 419 j Atherton, Per- 
sonal Actions, 94 and 98 and 102, verp 
distinct on this point } 1 Arch. K. B.4 ed. 
215, 217 j lArch. C. P. [68] j but see 
Tidd, 9ed. 454 to 456. 

(/t) R. M. 3 W. 4, r. 11 ; Wendover v. 
Cooper, 10 Bar, & Cres. 614. 
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declaration, is thus, IVenue]. B. by E. F, his attorney, [or 
in his own proper person] complains of C. D* who has been 
summoned to answer the said A. B., &c ;(i)” and in all other 
respects the proceedings in the action are the same, whatever 
may have been the form of process. 


(i) The rule of Mich. T. 3 W. 4-, in in the writ should be here inserted in llic 

giving the form, stops at the, &c. thus declaration. It is usually inserted. See 

leaving it uncertain whether it was in- the chapter on declarations, pest, 
tended that the form of action mentioned 
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CHAPTER VIl. 

OF THE WRIT OF DISTRINGAS AND PROCEEDINGS THEREON. 


1 ♦ How regulated by W. 4, c. 39, 
s. 3, Hitd Schedule N(». 3 ...» S98 
When proper to he adopted .... 300 

1. When to enable a plaintiff 
to enter an a)ipeurAncc for 


the defendant 301 

2. When issued to proceed to 

outlawry iff, 

3. The praciice^n the first case.. .. ih. 


1. Keipiisile diligence in en- 
deavouring to serve suiiiiuons 302 

2. Search for defendant’s ap- 

pearance to suramons and re- 
quisite affidavit on which to 
move for distringas 303 

Supplementary affidavitad- 
misslhle 308 

3. I’rocceding thereon 3(»9 

1 . JVIotioi) fur writ ...... ^ ih. 

2. Rule for writ ih. 

4. Praicipe for writ 310 


5. Form and requisites of d)s* 
tringas and indorsements 


thereon 310 

6, Proceedings thereon 312 

Sherilf’s warrant to officer . . ib* 

7. Defendant's own appearance 

to distringas 314 

8, Slieriff’s return of lev 3 % or of 
personal service, or nulla bona 
and non cst inventus ...... ib, 

9. When plaintiff may enter ap- 


pearance without have 315 

10. Motion /'or leave to enter ap- 
pearance for defendant .... 317 
Plaintiff’s entering appear- 
ance lliereupou 319 

Declaring upon a distringas 321 
4. The practice in nonbailable cases 
in proceeding to outlawry, poit, 
Chap. X. 


A WRIT of distringas we have seen is one of the secondary 
writs of mesne process, issued only in furtherance of the same 
object as a writ of summons, viz., to enforce the defendant’s ap- 
pearance in cases where a plaintiff has not been able to serve 
him personally with a copy of a writ of summons, after three 
several attempts to do so, and it must always be preceded by a 
writ of summons and bona fide endeavours to serve the same, 
and it is never preceded by a wi’it of capias. But when a writ 
of distringas has been obtained, then, although by the terms of 
such writ itself the sheriff is only commanded to distrain the 
defendant's goods, yet he is by the enactment in 2 W. 4, c. 39, 
s. 3, also required to serve the defendant with a copy of the 
writ, with the subscribed notice to appear, if the sheriff or his 
officer can meet with the defendant, and if not, he is then to 
leave such copy at the place where he makes the distress. (o)‘ 
So that in .effect a distringas has^ in all cases a double operation, 
viz., not only to serve the defendant with notice to appear, but 
also to induce or enforce his observance, by seizing and detain- 


(o) e W. 4, c. 39, 5. 3. 
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ing his goods; and if the sheriff should thereupon either dis- 
train upon the defendant’s goods, or serve him personally with 
a copy of the distringas, then, according to the terms of the 
notice at the foot of the dbtVingas, and the enactment in the 
16th section, (viz., that all^hotified proceedings may be had 
according to the notice,) it follows that in either of those cases, 
if the defendant do not himself appear, the plaintiff may, as of 
course, upon a proper affidavit of the facts, enter an appearance 
for the defendant sec. statute without obtaining the leave of 
the Court or a judge for that purpose, (i) But if the sheriff 
can neither distrain nor serve the defendant personally, and he 
return in the conjunctive nulla bona and non est inventus, then 
the plaintiff must apply to the Court for leave io^enter an ap- 
pearance for the defendant and proceed in the action, or for 
leave to proceed to out1>awry. It will be observed that the 
form of the writ of distringas, as prescribed in the schedule of 
2 W. 4, c. 39, No. 3, may give tlie defendant notice either that 
the plaintiff will proceed to enter an appearance for him or 
proceed to outlawry; but tlie writmiust not be framed in the 
alternative; and the plaintiff, before applying for the writ of 
distringas, must, according to tlie facts of the case, make and 
declare to the Court or judge which course of proceeding he 
will adopt, and the writ must be confined to that limited 
object, (c) 

In all cases there must have been a writ of stimmons before a 
writ of distringas can be issued ; for the 3d section of 2 W. ♦, 
c. 39, provides, that when it shall appear by affidavit to the 
satisfaction of the Court in term, or a judge in vacation, that 
the defendant has not been personally served with a wr it of 
summons, and has not appeared, and cannot be compelled so 
to do, without some more effiicacious process, tlien the Court or 
a judge may order a writ of distringas to be issued, directed 
to the sheriff of the county wherein the dwelling-house or 
place of abode of the defendant is situate, or to the sheriff of 
any other county, or to any other officer to be named by such 
Court or judge, in order to compel the appearance of the de- 
fendant. The same section directs that the writ and notice 
shall be in the forms prescribed in the schedule IjJo. 3 ; and 
shall he tested on the day of issuing, and shall be returnable in 
term at least fifteen days after its teste, and that a copy shall 


Qi) Joknsan v, Smealley, 1 Dowl. d26, (f) Frasei' r. Case, 9 Bing. 464. 

555, post, 315, 316. 
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CHAP. VII. 

PilOCEEOlNOS 

ON 

Distringas. 


be served on the defendant, if he can be met with, or if not^ 
shall be left at the place where such distringas shall be exe-- 
cuted. A true copy of such writ and notice is also required to 
be delivered with the writ itself to the sheriff or other officer, 
in order that he may deliver the same to the defendant. It is 
then enacted that if such writ shall be returned in the conjunc- 
tive, non est inventus and nulla bona, and the party suing out 
such writ shall not intend to proceed to outlawry or waiver, 
and the defendant shall not appear at or within eight days 
inclusive {d) after the return, and it shall be made appear by 
affidavit that due and proper means have been taken to serve 
and execute such ivrit^ (i. e. to serve a copy on the defendant 
and to distra'in his goods,) the Court or a judge may authorize 
the plaintiff to enter an appearance for the defendant and pro- 
ceed thereon to judgment and exccution^if) 


5?. The case in The usc oxid propriety of applying for a writ of distringas 

gasfs proper to' varies according to circumstances. If a party, having a resi- 
enforcc an ap- dencc or any home or tangible personal property that can be 
pcorancc. distrained, and being himself in Efigland, has evaded the per- 
sonal service of a writ of summons, then a writ of distringas to 
compel an appearance is the proper secondary process, and if 
the sheriff can neither serve him personally with a copy of such 
distringas in the manner prescribed, nor distrain upon his per- 
sonal property, then if on a return of both those facts, i. e. non 
est inventus and nulla bona, and if the tlefcndant do not appear 
within eight days, the plaintiff may, by leave of the Court or a 
judge^ enter an appearance for him, according to the statute 
12 G. 1, c. 29. (y ) So even in cases where the defendant is 
abroad, yet if he carry on trade or keep an establislimcnt in 
this country, the Court or a judge may order a distringas to 
issue to compel his appearance, though not to outlaw him. (g) 


The cases in 
which that writ 
is proper to 
found proceed- 
ings to out- 
lawrjr. 


If the defendant cannot be found in England, under any cir- 
cumstances, or it can be sworn that he is staying abroad, whe- 
ther for delay or not, or if it cannot be ascertained after due 


(d) The eight days for defendant’s ap- 
pearance are to be calculated from the 
last, usually the third attempt to serve 
him inclusive of that day, Brian v. Stret* 
ton, 1 Dowl. 642. 

(e) Observations have been made on 
some inaccuracies in this act, and in the 
forms prescribei, w’. ich it may be useful 
for students to examine. See Price’s Gen, 
Pr. S7 to 66* Certainly it is singular that 


in the body of the writ the sheriff is not 
required to serve the defendant person- 
ally, nor is the defendant required to ap- 
pear, but the principal authority is con- 
fined to making distress, 

(/) Price’s Gen. Pr. 51, 52. 

(g) Hornby v. Bowling, 11 Moore, 
369 j Gurney v. Hardenborough, 1 Taunt, 
487 } Fraser v. Case, 9 Bing, 464. 
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inquiry whether he is in England or not, or whether he have 
any distrainahle 'property here; then also (though upon a 
differently framed affidavit) the issuing a distringas will be 
proper; (A) but in the latter case the writ must be applied for 
professedly, in order afterwards to proceed to outlawry, under 
the 5th section of the act, and the plaintiff will not in that case 
be enabled to enter an appearance according to the statute. (0 
And counsel, on moving the Court, or an attorney on applying to 
a judge in vacation for a writ of distringas, must declare his 
election for what purpose it is to be issued, i. e. whether for 
the purpose of the plaintiff’s entering an appearance for the 
defendant according to the statute, or in order to outlaw the 
defendant. (A) It seems to have been the intention of the 
legislature not to allow a distress upon a party’s goods, unless 
it be shewn that after all reasonable endeavours he could not 
be personally served with process ; nor to allow outlaivry, unless 
it appear that the defendant could neither he served nor dis- 
trained upo7i, so as to endeavour to enforce an appearance by 
^ less prejudicial means than outlawry. (/) But since the 2 W. 
'I', c. 39, if a defendant or one of several defendants cannot be 
personally served, nor has any goods, he may be proceeded 
against to ovilawry, whether or not he be in the kingdom, 
although before that act it was held that an outlawry was void 
(that is voidable on terms) if the defendant had previously left 
the kingdom, (w) 


3. The proceedings to obtain a distringas principally vary ac- 
cording to circumstances in four different cases; 1st, when a 
defendant has a known residence in England, either at his 
house or lodgings, and is supposed to be occasionally there and 
his goods can there be found ; 2dly, where he has such general 
known residence but is out of the kingdom; 3dly, where the 
defendant has wo/ any known residence but is supposed to be 
in England; 4thly, when the defendant has neither residence 
nor goods but is out of the kingdom. 


(fe) Moo?i V. Thynnef 3 Dowl. 153. 

(i) Morgan v, WilliamSf Price’s Gen. 
Pr. 53, in notes, 

(/c) Fraser v. Case, 9 Bing. 464 ; 
Price’s Gen. Pr. 58. 

(l) Price's Gen. Pr. 52, 53, 56. 

(m) 2 W. 4, c. 39, s. 5. 

{n) Bryan v. Wagstaff, 5 Bar. & Cres, 
post, 314. 

(o) It is to be kept in view that raucli 
of the old practice of the Court of Ex- 
chequer on proceedings upon u venire, ns 
to tlie ret^uisites of the proceedings and 


of the affidavit in order to ground n motion 
for a distringas after a writ of venire, now 
applies to the new process writ of sum* 
mons, Johnson v. Rouse, 3 Tyr. 161; 
1 Crom. & M. 26; Wordsworths Rules, 
74, note (f) ; and the Court used to 
require an affidavit almost irresistibly 
shewing that defendant kept out of the 
way to avoid service of the venire when 
that process was in force, Pitt v. Fired, 
1 Tyr. 128 ; Winstaidcy v, Edye, id, 276; 
Godkin v. lied^ate, id. 287. 
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1st case, Where 
defei)dan( has a 
know n residence 
in England and 
is ‘‘upposed to 
be occasionally 
there. 

The requisite 
endeavours to 
serve the de- 
fendant person- 
aUif with the 
writ of sum- 


The ^rst is the most usual state of facts, and then the pro- 
ceedings will be as follows : it will be observed, that in order to 
induce the Court or a judge to order the issuing a writ of dis- 
tringas the statute 2 W. 4, c. 39, s. 3, renders it indispensable 
that a writ of summons in due form and With all proper indorse- 
ments shall have been issued, and that it shall appear 
by affidavit to the mtisf action of the Court or a judge that the 
defendant has not been nor can be personally served with a copy 
of such writ, shewing with particularity the several attempts 
that have been made to effect such service ; so that at all events 
a writ of summons must be first issued, and diligent enquiries 
and attempts^ duly made to serve the same personally on the 
defendant. It seems, however, that the attempts to serve a 
summons, in order to found a writ of distringas, may be differ- 
ent to those usually adopted when it is expected that a personal 
service may be effected. In the former case we have seen that 
cycn^delusive or deceptive means may be properly adopted so 
as to entice the defendant to a meeting and then personally to 
serve him with a writ of sunfmons ; (o) but when it has been as- ^ 
certained that there is no prospect of effecting or being able to 
deliver a copy of the writ of summons to the defendant in per- 
son, then, in order to avoid loss of time by ineffectual devices to 
obtain such meeting, it is advisable, even in the Jirst instance^ 
to act explicitly, and to deliver at the defendant’s residence, to 
his wife or other member of his famil|: or servant there, who 
would, under ordinary circumstances, be most likely to forward 
the communication to the defendant, a full statement of the 
particular object, and desire personally to serve the defendant, 
(and this even with a copy of the process on the first attempt, 
though not absolutely necessary to be left till the last cali,) in 
order afterwards to shew to the Court that the defendant proba- 
bly has received intimation through such relative of the object 
in view and that he wilfully avoids personal service, and there- 
fore by his own conduct renders more efficacious process essen^^ 
Hal, as contemplated by the 8th section of the act. 

The proper proceedings to be adopted, as settled by decisions, 
and to be collected from the usual forms of affidavit (one of 
which is subscribed), in order to* satisfy the Court or a judge 
that due diligence has been ineffectually used, is for the plain- 
tiff”s attorney or one of his most intelligent clerks, or some 
other well informed practitioner, to make at least three (q) 


(q) Fisher v, Goodwin, 2 Crora. & J. 


(o) Ante, ^70, note(r). 

(p) Eosf, 307, note (o), ♦ 
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« 

separate calls at the defendants residence. The 2 W. 4, c* 39, 
is certainly silent as to the requisite number of calls, but that 
number has been adopted with analogy to the previous pro^ 
ceedings on a venire when that number of attempts was con- 
sidered requisite, ( 9 ) and such calls must be distinctly stated in 
the affidavit, (r) and be either at the defendant’s house or his 
lodgings and not merely at the office of his employer when he 
is a clerk, (^) and at hours when on each call it is most probable 
he will be met with there, and the party calling should on each 
occasion have in his possession the original writ and an exact 
copy ready immediately to produce and shew to the defendant, 
and it has been recommended that each call shoulc^ be made on 
separate days^ though it seems that all the calls may under cir- 
cumstances be made on the same day ; as where the affidavit 
establishes that the defendant purposely keeps out of the way. (f) 
But the three calls may be made by different persons. On each 
call application should be made to see the wife, relative, or most 
confidential clerk or servant, being an inmate, of the defendant, 
•and residing there with him ; and tHe party should produce the 
writ and copy on each occasion, («) and also request to see the 
defendant; and he should fully communicate to such wife or 
other person the particulars of the writ, and distinctly state 
that the object of the call is to serve the defendant personally 
with a copy of the writ at the suit of the plaintiff or plaintiffs, 
naming them;(x) and it Jfias even been said that on first 
call a copy of the writ should be left, but according to the 
most fecent deci^sions it suffices to leave such copy on the last^ 
being usually the third call.(y) At the first call full inquiries 
should be made of the wife or other inmate, when it is most 
likely that on the same or the next or very early day afterwards, 
the defendant will be at home, or where else ; and an appoint- 
ment should be made to meet him accordingly j (z) and such 
appointment should be punctually kept ;(ar) and on this second 
call the like formal proceedings should take place, and another 


CHAP. vri. 

PitOCEEDINGS 

ON 

DxSTRtNOAS. 


(9) Wordsworth’s Rules, 71, note (/) ; 
and see Thomas v. Thomas^ 2 Moore S. 
730 ; Johnson v. House , 1 Cromp. & M. 
26. 

(r) Bowser v, AusteUf 9 Croin. Sc Jerv. 
45. 

(f) Thomas v. Thomas, 2 Moore fit S. 
730. 

(t) White V. Western, 2 Dowl. 45 r, 
457 ; 7 Legal Ob. 701 ; 9 Legal Ob. 197, 
(n) See observations of Bayley. 

Street v. Ld. Alvanley, 1 Duwl. 038 ; 
Anon, id, 513 ; Hill v, Slould, 3 Tyr. 102 ; 


2 Dowl, 10; and nn anonymous case, 
Price Gen. Fr, 70, 77, in notes. 

(x) Johnson v. Rouse, l^Croni. fit M. 
26 ; 1 Dowl, 641 ; Wordsworth’s Rules, 
75. 

(y) Post, 304, note(ri). 

(t) Id. ibid . ; Johnson v. Disney, 3 Dowl. 
400 ; Wills V. Bowman, id, 413 ; Coet v. 
Willis, 5 Legal Oh. 141 ; Johnson v. Rouse, 
1 Cro. & M. 26 ; 3 'J’yr. 161 ; 1 Dowl. 
041, S. C. ; Atkins v. Lowiher, 5 Legal 
Ob. 144; Simpson v. Ld, Graves, 2 Dowl. 
10 ; 6 Legal, Ob. 45, S. C. 
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PROCESDINOS 

ON 

Distringas. 


appointment at the most probable time of meeting the defend- 
ant should be made; and such appointment also should be 
punctually kept. 

On the last of the three calk the like inquiry to see the wife or 
other inmate of the defendant, and also to see him, should be 
made, and the purpose of the call should be again fully stated, 
and an exact copy of the writ of summons and indorsements 
must then be delivered to the wife or servant or other inmate at 
the defendant’s residence, with a request that the same may be 
immediately delivered to the defendant or forwarded to him by 
the earliest safe conveyance, (cf) The least omission or mistake 
in the copy left, if altering the sense, would render the proceed- 
ing irregular ; but not an omission of a letter or a variance which 
did not alter the sense nor could mislead the defendant, (i) The 
answers given on each occasion must be carefully minuted down 
and fully stated in a subsequent affidavit, (c) 

It might also be advisable on ihcjlrst occasion to address to 
and leave for the defendant a civil letter, stating the object of 
the call, with an assurance that the process is not bailable, but 
that it will be necessary to effect personal service, and that the 
defendant will incur increased expense and annoyance by pro- 
ceedings to outlaw him or a seizure of his goods, unless he 
permit personal service and do appear, (rf) It is always essen- 
tial that the three several attempts to serve the writ of sum- 
mons should be made by an intelligent clerk well acquainted 
with the requisite practice ; but it is not necessary that each 
of the three calls should be made by the same person, (e) How- 
ever, it may save trouble and the necessity for several affidavits, 
if the whole proceeding be conducted by one person. As the 
proceedings must be made with a bona fide view to serve the 
defendant personally if possible, they will necessarily vary ac- 
cording to circumstances, and although in general there should 
be three distinct applications, yet it has been held that one only, 
coupled with other circumstances, and satisfying the Court by 
affidavit that the defendant purposely keeps out of the way to 


(a) Hill V. Mould, 3 T^r. 162; 1 Crom. 
& M. 617 ; 2 Dowl. 11, S. C.; Street v. 
Almnley, 1 Crom. & M. 27 ; Balgay v. 
Gardner, 2 Dowl. 52 ; Turner v. Smith, 
1 Moore & P. 557 j but in Fraser v. Case, 
9 Bing. 464, the Court did not observe on 
tlie omission in the affidavit of that state- 
ment; and see Smith v. Macdonald, \ 
powl. 68Q. 


(6) Ante, 231 ; Tyscr v. Bryan, 2 Dowl. 
640; Hod^kinsmi v. Hodgkinson, id, 536 ; 
ante, 229 to 233, 261. 

(c) Pagden v. Kelly, 1 Legal Ob. ; 
Tidd’s Sup. 79; Wordsworth’s Rules, 75. 

(d) See Price’s Gen. Pr. 48, 49, and 
affidavit in appendix of forms. 

(e) Smith v. Good, 2 Dowl. 398.. 
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avoid process, may sutiice to induce the Court to order a dig- 
tringas. (/) 

After such three unsuccessful attempts to serve the writ of 
summoiKs, the plaintift^’s attorney must wait at least eight days 
from the time of tlic last call when a copy of the writ was left, 
liefore he can proceed further, or move for a distringas, (/f) 
On or aftei* the mnih day tlic jdaintiff's attorney ought very 
carefully to search at the proper oflice of the Court for the entry 
of the defendant’s appeal ance. After an unsuccessful search 
for the defendant’s appearance, an nJfidavH is to be prepared 
and sworn, stating such search, and that no appearance has 
been entered by or for the defendant in the named proper 
otiice. When the atteimits to serve the summons have been 
made at a distance in the country, the affidarU of sack allempis 
is usually made separately from that of the search for the ap- 
pearance, which is usually prepared and sworn in London. 

As the statute directs that the Ckmrt or a judge ‘Lshall be 
satisfied that more ej/icadons process is necessary ' before 
tiicy order a distringas, tlic judges require a very fait q(/i- 
davit, stating in general t1i(j jiroceedings before suggested, viz. 
that Ibe deponent having vvitli liim a copy ofawuit of summon^ 
regidarly issued, (or in a case where the regularity of the wu*it 
or ' opy is doubted, annexing and vf -ifying same, ) (//-) at- 
torn hul at tlie residence of tlic defenuant, shewing whether it 
was bis house or lodgings, and its precise situation, (/*) and 
then shewing that iLo deponent saw some inmate, ind stated 
liis objec't* and the answer and appointment for calling 
again, an * that twn other similar calls were made, stating 
what passed, and that on the last call a copy of the writ was 
left for the defendant, with directions to forward the same 
to him ; and lastly, the deponent must not merely swear to 
his belief that the defendant keeps out of the way, hut must 
shew the very causes or grounds of such belief, in order 
that the Court or judge may ascertain their sufficiency ; and 
on that account the aflidavit should sliciv that the defend- 


( / ) White V, lIVsfD’j?, ‘2 Dowl. 4^1 ; 7 
Ecgrd Ob. 701 , S. C’. ; l*ric(^\s Gt’U. Ur. 
4S ; referring to Ji case (iecided in Ex- 
ebeque r in Nov. lUSy, rind Avon. 1 Piiee’s 
notes of Points Prri(‘. l -x, ; see also Thomas 
V. Tldtr, Jb'iee’s Gen. Pi*. 49 ; but see 
'I’idd’s Sup. A, T). lO.i.S, p. 7}», 7 9, iis tu 
llie necessity for three eiills. 

VOL. Ill, 


(g) Biiau V. ^^Irettou, 1 Croinp. & IM. 
74 ; :l Tyr. IdS. S. Tidd’s Sujq.. ISS.l, 
p. yft ; 9 Legrd Observer, 197. 

(//) See suggested form, ante, 291, 
note (g). 

(i) Via V. Klretl, 1 Cromp. & Jer. 
1 17 ; Ihnrser v. Austin, 2 id. 4.‘> ; Srnrbo- 
rovpi^h V. Kraus, 2 Hinvl. 9. 
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OF THE WRIT OF DISTRINGAS, 

CHAP. VII. ani was at home or in the neighbourhood at the time of the 
R CEED Gs between that time and the last call, or very soon 

Bistrinoas. after, so that most probably he heard of the applications be- 
fore the last day, or before the day on which he should ap- 
pear. (j‘) The affidavit then states, that the deponent in due 
time and when, in pursuance of the rule of Court, indorsed 
the time of leaving the writ at the defendant’s residence; and 
if the same deponent has searched the office for the defend- 
ant’s appearance, the affidavit concludes with a statement of 
the time of the ineffectual search, {k) 

It has been supjiosed to be necessary to set forth the tenor 
of the writ of summons in the very words, (/) but those decisions 
were before tlie SW.4', c. 39; and although some forms still 
set forth, or even annex a copy of the wTit, others do not, but 
merely state that the writ of summons and copy were regular ; 
the same as in the long established form of an affidavit of ac- 
• tual service of a writ of summons, (w/) 

Suggested form The forms of affidavitsdn order to obtain a distringas^ and 
obt“a[lfrd?suin. afterwards to enable the plaintiff to enter an appear- 

gas. ance for the defendant as given in the books, vary consider- 

ably. («) The subscribed form is suggested as most comprehen- 


(j) Turner V. Smithy 1 Moore I’avne, 
.557 ; Hornhii v. ToivUng, 11 Moore, :i71 ; 
Johnson v. House, 1 Cromp. 6c Moe. 126 ; 

1 Dowl. (341,7120 ; a'J’yr. 161 ; Awnij- 
mous, 1 Dow1..t13, 641 ; Price v. lioiver, 

2 Dowl, 1, 7, 9, 10, 22.5; and bee cases 
Price’s Gen. Prac. 76 (o 79, in note. 
In Scaririmnigh v. Evans, 2 Dowl, 9, the 
Court said, “ ^'our allidavit is insullicient 
in not staling that you have endliavonrcd 
to serve the defend ani at his present place 
of abode ; you do not negative a know- 
ledge oj any other place of abode, nor do 
you state that you cannot find him. You 
ought to slate the grounds for believing 
that he cannot he found.** 

(k) See Tidd’s Supp. 1833, p.78 to 
80 , and see Wordsworth’s Rules, 75, a 
sUteuierit of the proceedings to obtain 
a writ of distringas. 

(i) Hill V. Wilkinsan, 4 Taunt. 619 ,* 
ilflwnon V. Djetrischen, 5 Taunt. 853. 

(m) Mr. Atherton, in liis work on Per- 
sonal Actions, Appendix, xxxviii. u, (c), 
and xli, n, (</), observes, that the 


annexation of the writ is unnecessary ; 
and that as the writ itself might after- 
wards be required for other purposes, 
c. g. to he entered of record in case the 
statute of Jiinitalions should be pleaded, 
it might be injudicious.” Supposing, 
however, that there is lyiy known in- 
formality in the writ of summons, or the 
issuing thereof, or in the copy or service, 
then as a deponent might not witli pro- 
priety be able to swear, as usual, that 
the writ of summons appeared to him to 
have been regularly issued, then it might 
be preferable to anne.\ a copy, and tlien 
slate the several endeavours personally 
to serve the defendant; and see sugges- 
tions, ante, 29l, 2, in a case where it is 
doubtful whether lire writ of summons was 
regular. 

(»t) See forms, Tidd’s Supp. 1833, p. 
265 ; Price’s Gen. Pr. 44, and other 
forms there referred to ; T. Chi tty’s Forms, 
343; Atlierlon’s Personal Actions, xxxviii.; 
Wordsworth, 142 ; Mansell, 35. 
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sive, agd probably sufficiently complying with the terms of the CHAP. vn. 
statute, and the rules and decisions thereon. (o) noccFniNos 

Disthinoas. 


(n) In the King’s Bench [Common 


Pleas, or Exchequer of Pleas.] 


r A. B. plnintitf, 
Between ? and 

t. C.D, defendant. 


2. General form 
of affidavit to 
obtain distrin- 
gas. 


G. H. of in the county of clerk to E. F. of the same place, attorney for 

the above named plaintiff, mnkclli oath and sailli, that he, this deponent, as such clerk, 
and by tlic direction of the said E. F. did on the day of insfmit [or last jiast] at- 

tend at the dwelling house and residence of the above named defendant, situate and being First call with 

No. in street, in the parish of , in the county of , for the purpose a copy. 

of serving the said defendant with a true copy of a writ of summons, and of the imnnoraii- 
dumand indorsements thereon, and whereby the said defendant was c<nnmiindcd wiiliin 
eight days inclusive, after the service of llie said writ on him, to can|c an appearance 
to be entered for him in this Honourable Court in an action on promises [or *‘of 
debt,” ‘See. ast/ie case rnny he], at the suit of the said plainlill ; and in which vvrit was 
contained u notice to the said defendant, that in default of his so doing, the said A.B. 
might cause un appearance to be entered for him, and proceed thereon to judgment 
and execution ; and lehich levit of suminous appeared to this deponent to hare been 
larly issued out of and under the seal of this llononrahle. Court ngainst the said defend- 

ant , at the S7iii of the said plaintiJJ', on the clay oj instant [or “ last past,’’ being 

the teste daif of the leWt] j* and which said v\rit and copy were then and at all times 
hereinafter mentioned in the possession of this deponent ready to be immediately [)ro- 
duced and shewn to the said defendant. And lhi| deponent further saith, tliat he was, 
when he so attended as aforesaid, informed by a person in the said dwelling-house ot 
the said defendant, who represented himself [or herself] to be and whom this depo- 
nent verily bdives then was the son [or wife, daughter, servant, ike, according to the 
fad] of the said defendant; that [/icre state what passed, which may be as J allows :] 
the said defendant was not then at home in his said dwelling-house, and that he [or 
she] the said son [or Avife, &c. as hej'ore] could not inform this deponent where he 
might then meet with the said defendant. And thereupon this deponent then informed 
the said son [or wife, Ikc. as before] tliat he had so called to serve the said defendant 
with a copy of a writ of summons at the suit of the said plaintill, naming him, and 
that he this deponent would attend at the said dwelling-house for that purpose again 

on next, [some day soon after the first valQ at of the clock in the fore [or 

after] noon, [if the fact he so add], at which time and place the said sou [or wile, &c. 
as hcjlrre]\u{on\\v.d this deponent that he [or she] believed that the said defendant 
might be met with. And this deponent furllier saith, that be did accordingly attend Second call. 

at the said dwelling-house of the said defendant at of the cluck in the fore [or 

after] noon of the said , and then saw' the said son [or wife, &c. as before, or ij 

another person, ” a person in the said dw'elling-house who represented herself [or him- 
self] to be and whom this deponent verily believes then to have been the w'ife [or son, 

&c, as befcn'c] of the said defendant] ; and that on the said last mentioned occasion the 
said son [or wife, &c. as before] informed this deponent that the said defendant was not 
then in his said dwelling-house, and that he [or she] could not tell this deponent 
where the said defendant might then be met with [according to the fact, stating the 
substance of the answers given to the deponenCs inquiries] ; whereupon this deponent in- 
formed the said son [or wife, &c.] that he this deponent would again attend at the said 

dwelling-house of the said defendant on then next [seme day soon after the second 

call] for the purpose of seeing the said defendant, and serving him with a copy of the 

said writ of summons. And this deponent further saith, that he did accordingly at- 1 bird call. 

tend at the said dwelling-house of the said defendant on the said then next for 

the purpose of seeing the said defendant, and was then informed by the said sou [or 
wife, See. or a person there who rcpresentec^ lierscif [or himself] to be and whom this 
deponent believes then to have been the servant [or wife, &c. as before] of the said 
defendant; that the said dcfeiidant was not then in his said dwelling-house, and he 
[or she] the said son [or wife, &c. us before] could not inform this deponent where ho 
tliesuid defendant might then be met with [according to the fact, staling the substance nj 


* This is a full form, but semble that 
tlic writ of summons might be described 
more generally, as in the form of affida- 
vit of the service of a copy of a Avrit of 
summons, ante, 289 j and when there is 


doubt as to regularity, then it would be 
proper to annex and verify a cojiy, and 
avoid swearing to the regularity ante, 
291, 2. 

X 2 
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pRocri dIngs Court should consider the affidavit insufficient, a 

ON supplementary/ affidavit may be made, and the application re- 
PisTitiNGAs. newed.(/?) It seems that the Court require less particularity in an 
A suppiempi. affidavit in order to obtain a distringas antecedent, and with a 
atu rapt to serve ot proceeding to outlawry i than m an affidavit to enable the 
adndS ** plaintiff to enter an appmrance for the defendant, {q) But 
when a distringas has in the latter case been ordered, perhaps 
inadvertently, on an insufficient affidavit, the Court will not 
afterwards merely on that account set aside such writ of dis- 
tringas against the goods. (/*) 


After the expiration of eight days from the last ineffectual 

u-hat ^rflrispiird.] Wlicrcupon he this deponent delivered to and left with the said sou 
£or wife, &lC.] at and in the said dwelling-house of the said defendant a true copy of 
the said writ of summons, and of the nuMUortindum and indorsements so subscribed 
and made thereon as aforesaid. And Ihis dep'onent at the same time there shewed to 
the said son [or wife, &lc, as lufore] the said original writ of summons with the said 
^ rriemorandum and indorsements thereon, and desired the said son [or wife, &c. as be^ 

•llcquest to de- , or forward the said coj»y to the. said defendant as soon as possible, and 

liver copy to de* s^^bl " ife [or son, &c.] then promise ' ‘ ‘ ■ 

fendant. 

Inability to 
serve u copy 
persona lit/. 

Belief that de- 
fendant was at 
home, and why. 


3. Proceedings 
thereon. 

Delivery and 
leaving a copy 
of writ. 

Production and 
shewing of the 
original writ. 


promised this deponent to do on the same day, 
saying, &c. [.state what if any tiling was said]. And this deponent further saith, that 
notwithstanding tJjc aforesaid and oilier attempts and endeavours for that purpose, he 
hath not been able to serve the .said defendant personally with a copy of the said writ 
of summons ; and he verily believes that the said defendant did at and after the several 
times aforesaid purposely keep out of the way to avoid being personally served witli the 
said copy, and that at cacli and every of the said three mentioned times when this depo- 
nent did so attend as afore.said, the said defendant was at home at and in his said resi- 
dence and dwelling-house, and at his request was dtuiied to this deponent on purpose 
to avoid personal service of the said writ of summons and the said copy thereof ; and 
this deponent’s grounds and reasons for so believing are, that he this deponent was 
informed by N. O. a ncighhaur of the said defendant, (and which information he thi.s 
deponent verily believes to he true), that he well knew the person of the said defend- 
ant, and that he had seen the said defendant at a window of his said liouse and resi- 
dence a short time on the said three clays and times when this deponent attended and 
called at the said dwelling-liouse us aforesaid, as well just before as just after he so 
attended and called. And this deponent further sait’n, that he verily believes for the 
reasons aforesaid and others, that the said defendant cannot be compelled to appear 
in this actioii vvillioul some more efficacious process ; and this deponent is informed 
and verily believes that the said defendant hath goods in his said dwelling-house which 
can and may he lawfully seized and t.iken and distreined under and by virtue of a 
dislringns of this Honourable Court, if a judge thereof will authorize the 
J^efendant seen issuing thereof. And this deponent lastly saith, that he hath been informed by seve- 
gomg III and out ral persons and he verily believes that the said defendant bath been frequently seen 
ol Ins residence, in the neiglihourhood of and going into and from his said dwelling-house between the 
Indorsement of 1*^81 attendance of Ibis deponent there. And this deponent further saith, 

day of leaving he did on, &c. being within three days from and after he so left the said copy of 

writ. the said writ as aforesaid at and in the said dwelling house and residence of the said 

defendant, indorse on the said writ of suiiiniuns the said day of the w'cek and month 
Search for ap- the year of the said service thereof.* And that he did on, &c [a.s recently as 

pearancc, possible before mahiu^ the afidavii] duly search in the proper office for an appearance 

by the said defendant in this action, but ’that the said defendant had not at that time 
appeared therein or thereto. 

G. H. 

Sworn, &c. [not before plaintiff *s attorney or his c/erJt.] 

N.B. U hen the summons has been attempted to be served in the countrif ^ a separate 
affidavit oj the search and no appearance having been enteied, must in general be made. 


(p) Giles V. Burroughs, Price’s Notes, 
Points Prac. 77 ; Price's Gen. Prac. 46. 
(•/) IJewitt V. Mellon, 3 Tyr. 8‘i^2 ; 


Croin. & M. 7^^0; 
Dowl. 4’^. 

(r) Smith V. Macdonald 


Jones V. Price, t 
1 Dowl. 688. 


‘ As to indorsing the year, sec Price’s Gen. Pr, 73 ^ and ante, 243. 
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application at the defendant's residence, inclusive of the day CHAP. Vll. 
when such attempt was made,(5) search should, as before di- 
reeled, be made^at the proper office fur an entry of the defend- l>isTKiNo.^a. 
ant’s appearance not only in the appearance booh there, but 
inquiry should be made whether a memorandum of the ap- 
pearance has not been left in the office, but inadvertently not 
as yet entered by the clerk, as sometimes has occurred, and 
when in consequence of no such further inquiry, the defendant’s 
appearance has been overlooked, and the plaintiff’s attorney 
has irregularly entered an appearance for the defendant. If 
on search no appearance has been entered by the defendant, 
the before-mentioned affidavit may then be made. 

In term, this affidavit, with a brief thereof, and reference to Motion for writ, 
applicable decisions, in case of any peculiarity in the attempted 
service, is then to be delivered to counsel, indorsed with instruc- 
tions thus, “7(0 move for a distringas to compel the defendant's 
appearance f and the Court require the plaintiff’s counsel to de- 
clare (0 Ids election either to move for a distringas for that pur- 
pose, or in order to proceed to outlawry, and the Court will not 
grant a rule in the alternative ; {li) and it should seem that in 
such case the notice at the foot of the distringas should state the 
intention to proceed to outlawry^ instead of an intention to enter 
an appearance for the defendant, and cannot be framed in the 
alternative ; (.r) and it has been suggested that, in proper cases 
for outlawry, it may be advisable that even the affidavit should 
state the intention so to proceed, (y) If the Court consider the 
affidavit satisfactory, and sufficient to authorize them to issue a 
distringas, so as to empower the plaintiff to enter an appear- 
ance for the defendant, then they grant a rule, which is absolute 
in the first instance, (-sr) In vacation^ the practice is to lay Rule for writ. 


(s) Brian V. Stretton, 1 Crom, Sc M,Tl ; Moore 6c Scott, S. C. ; 1 Powl. 

3 Tjr. 163; 1 Howl. S. C. ; 1 7^5. Indeed the allidavit to compel nn 

Arch. K. B. 4tli edit. 530. Eight days appearance inaleriully diilcrs from that to 

at least must elapse from ihe day when proceed to outlawry, Price’s Uen. Prac. 

the person last called with and left a copy 58 y and Atherton on Personal Actions, 

of the writ of summons, before a dis- 61, 67, 139, 14U. 

Iringascanbc applied for, id. ibid. ; and (. 1 ) Atherton on Personal Actions, 
sec Thomas v. Elder f 1 Tyr. 496, decided 1*10, cites Fraser v. Case, 9 Bing. 464, as 

upon the ancient writ of venire. deciding that the notice at the loot of the 

(t) E'raser v. Case, 9 Bing. 464 ; distringas must not be in the alternative. 

Price’s Gen. Prac. 58. * (y) Atherton on Personal ‘Actions, 61, 

(w) Fraser v. Case, 9 Bing. 464; 2 62, 139, 140; see Chap, XI, post, 

(z) In the King’s Bench, [or Common Pleas, or Exchequer of Pleas.] Rule for a dis* 

^ Uie day of ,ia Term, in the year tringas. 

of the reign of King William the Fourth. 

B. Upon reading the affidavit of G. II., it is ordered that a writ of distringas 

against > do issue, directed to the sheritf of , to compel an appearance by or on 

D. j the behalf of the defendant, pursuant to the act of parliament in that case 
made and provided. 

On the motion of Mr. — . By the Court, 
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distringas in 
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the affidavit before a judge at his chambers, and if he be satis- 
fied, he will then make his order. 

4. Profcipejhr writ . — It has been stated that where such rule 
or order has been obtained, a prcecipe for the writ of distringas 
should be prepared for and left at the proper office in which 
such writ is to be signed, (a) and the form of such praecipe has 
been given. (6) But in another work it is said that such prae- 
cipe is not necessary, even in the Exchequer, although we have 
seen that in that Court, a praecipe is in general required for 
most writs, and the reason assigned is, that the distringas is 
issued by a rule or order , which must be delivered to the 
officer of the Court, and supplies the use of any praecipe, (c) 
However, the safest course is in all cases to make out a pro- 
per praecipe, containing the substance of the writ to be issued 
under the authority of the rule or order. 

5. llie form and requisite s of the writ of distringas y and 
notice at the foot, are prescribed by 2 W. 4, c. 39, s. 3 ; and by 
schedule No. 3,(d) the 12th section of that statute, as regards 
the teste in the name of the chief justice, and the indorsement 
of the name and place of abode of the plaintiff's attorney, or 
of the plaintiff's residence, when he sues in person, extends to 
all ivrits, and consequently includes a distringas, {e) The 
General Rule of Mich. T. 3 W. 4, r. 8, expressly provides, that 
in every writ of distringas issued under the authority of that 
act, a fiOH omittas clause may be introduced by the plaintiff' 
without the payment of any additional fee on that account. 

We have seen that the writ must be tested of the day when 
it is issued, whether in term or vacation, but must be returnable 

B. T Upon reading tlu* aflidavil of G. II., and upon hearing the attornies or 
1 , gainst ^ agents on b(jth sides, I do order that the secondaries (]or ] do 

T>. j draw up a rule that a writ of distringas do issue, directed to the sheriff of 

, to compel an appearance by or on behalf of the defendant, pursuant to the act of 

p'^rliiinjcnt in that case made and provided. 

Dated the — day of , 1835. Judge’s signature. 


(a) 1 Chilly’s Arch. 4th edit, 531. 

(b) T. Cliitfy’b Forms, 344, as thus 

County of . Writ of distringas for A. B. against C. D., returnable on , 

in an action on promises [or as the form of action is to be, and of course the same us in 
the summons.] 

Y. Z. 

Attorney. of , a.d. 1835. 


(c) Pi ice’s Gen. Prac, 68. 

QJ) See forms, ante, 154, in note. 


(e) Ante, 208; and Wordsworth’s 
llules, 76, note (a). 
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in term,(y ) and have at least fifteen daijs between the teste and 
return day, exclusive of the former ; {g) and if made returnable 
on one of the now very few dies non, it would be void. (A) It 
must be properly directed to the sheriff of the county in which 
is situate the defendant’s principal residence, and where he 
may have distrainable goods ; but it may be directed to the 
sheriff of any other county, when so authorized by the Court 
or a judge ; as where it has been sworn that the defendant has 
distrainable property in such other county, (i) Hhe form of 
action must be accurately described, and be the same as in the 
previous writ of summons. (A) 

It must be kept in view, that before issuing a^writ of dis- 
tringas it must be determined for what object it shall be issued, 
i. e. whether with intent to enable the plaintifl' to enter an ap- 
pearance for the defendant, or to outlaw the defendant, and on 
applying to the Court or a judge, the option must be declared; 
and although the conclusion of the notice to be subscribed at 
the foot of the distringas, as prescribed by the statute, is in the 
alternative^ yet the writ when issued must not be in the alter- 
native, but confined in the jwesent case to a notification that the 
plaintiff ‘‘ will cause an appearance for the defendant, and pro- 
ceed thereon to judgment and execution;” (/) when if it is 
intended to outlaw the defendant, notice at the foot of the 
distringas, in lieu of those w^ords, concludes thus, “will cause 
proceedings to be taken to outlaw you.” (w) 

If there should be any material ontission or variance in the 
writ or copy served, the same would constitute an irregtdarity 
to be objected to in due time, viz. within eight day&, the same 
as in case of a defective writ of summons or copy; and w^e have 
seen that no amendment could be allowed unless in cases where 
the statute of limitations would otherwise bar the remedy, (w) 
The writ is to be signed and sealed by the same officers, and at 
the same offices, and in like manner as a writ of summons and 
other wu'its, with this exception, that the rule or order for the 
writ is to be produced to and hft with the signer of the writs. 
The writ and notice is to be in the form prescribed in the sche- 


(/) It lias been objected that the re- 
quiring this writ to be returnable in term 
occasions unnecessary^ dela^, Price’s Geii. 
Prac. o8, in notes; 92, 9^. But pro- 
bably that requisition was imposed in 
order that ibc defendant might have an 
opportunity of applying for relief to the 
Court in Banc. 

(if) Ante, 150, 

(/i) Kenworthy v. Peppiat, 4 Bar. 


Aid. 288. 

(i) 2 W. 4, c. 39, s. 3. 

(fc) See description of forma of action, 
ante, 194 to 199. 

(/) Ante, 154, in notes; and Fraser v. 
Fase, 9 Bing. 464; Atherton on Persontll 
Actions, 140. 

(m) Id. ibid. 

(«) Ante, 231 to 23(5 
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OF THE WRIT OF DISTRINGAS, 

clulc of 2 W. 4, c. o9, anil as stated in a preceding page ; (o) 
and the 12th section of the act reipiires the indorsement of the 
name and place of abode of the plaintiff’s attorney, and if there 
be also an agent in certain cases, or if the plaintiff sue in per- 
son then with a more precise statement of his name and place 
of abode, (/>) and if the action be for a debt, the amount of the 
plaintiff’s claim for debt and costs must also be indorsed, in 
pursuance of the 5tli rule of Mich. T. 3 W. 4. (rj) It will be 
observed that this writ does not in terms, as might have been 
desirable, direct the sheriff to serve the defendant personally 
with a copy of the writ if he be found in his bailiwick, or even 
direct the sheriff to leave a copy of the writ at the place where 
the distress niay be taken, but those directions are only found 
in the third section of the statute, (r) It should seem, however, 
that if a copy of the writ be actually served personally, or if 
a distress be made, the plaintiff might in default of appear- 
ance enter an appearance for the defendant even without 
leave, (s) 

The forms of writs of dfetringas, w ith the notice at the foot, 
to be issued into the counties palatine of Lancaster and Durham, 
arc prescribed by the General llule Mich. T. 3 W. 4, lleg. 11., 
and differ only in the commencement from the other usual writ 
of distringas in other counties. The forms there given are 
silent as to any indorsement. But the enactment in 2 \V, 4, c. 
3d, s. 12, recpiiring the indoisement of the name and place of 
abode of the attorney and agent, iicc. of the plaintiff, or the 
indorsement of the particulars of his own residence when he 
sues in person, clearly extends to all writs issued by the autho- 
rity of that act, and certainly so to writs of distringas and capias 
into a county palatine. The rule Mich. T. d W. 4, referring 
to that of Hil. T. 2 W. 4, and rc(|uiring in actions for a debt 
an indorsement of the amount of the claim for debt and costs, 
also extends to a wnit into a county palatine. 

6. Proceedings on Writ of Distringas, — Tlie 3d section of 
2 W. 4, c. 39, thus expressly enacts, which writ of distringas 
and notice, or a copy thereof, shall be served on such dc- 
fendant,.?/ he can he met with, or if not, shall be lift at the 
place where such distringas shall be executed (i. e. where 
the goods of the defendant shall be distrained.”) Hence it 


(o^ Ante, iiwiole. 

(;>) Ante, in note; and ante, 20S< 

(y) 160 ; and 212* 

(r) Ante, 160, In note. 


(«) Johnson v. Smealey, 1 Dowl. 52d, 
656, post, 316; and Atherton on Personal 
Actions, 50, Appendix, xlii, 

(t) Tidd'b Supp. 1833, p. 85. 
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is clear that bona lidc attempts to serve this writ on the dc- 
leiidant and to distrain his goods, should be made, and it would 
be irregular to instruct the sherifl:' not to make such attempts 
or to return such writ non est inventus or nulla bona, at least 
without leave of a judge, (ii) The proper practice is upon ob- 
taining the writ of distringas to make at least one copy, to in- 
dorse the name of the plaintifl’*s attorney and agent as before 
advised, (r) and in actions for a debi to make the proper in- 
dorsement of the plaintiff’s claim for debt and costs on the 
copy, in order that(^) the same maybe delivered with the 
writ to the sheriff, and whose oflieer is to endeavour to deliver 
the copy to the defendant in person, or otherwise to leave the 
same at liis said supposed residence, where also His goods arc 
distrained. The writ its#f and copy are to be taken to the 
proper sheriff’s office, and a warrant thereon obtained, di- 
rected in general to the sheriff’s officer, whom the plaintiff’s 
attorney desires to employ. The fee to be paid is Is. for every 
warrant in Middlesex, London, Surrey, Sussex and Kent, but 
2s. ini. in every other county ; or an olliccr will obtain the warrant 
for the plaintilf’s attorney. The form of the warrant is as in 
the note. ['//) 

The officer is thereupon to endeavour to serve tlie copy on 
the defendant pcrsonallij, ix) and if he cannot, he is then to 
leave the copy at the defendant’s residence, and he is also to 
distrain (that is sci:.c) goods of the defendant of the value of 
forty shillings or thereabouts, if he can by due inquiry find 
any within his bailiwick, as a mode of inducing the defendant 


(u) See ]toU, Chup. XI. as> to leave of a vciitus. 
judge in proceedings to outla.vry lluit the (^v) Ante, ii09. 
slieriir nia^' speedily return non est in- (a) Ante,2V2. 


(]/) To L. M. and N. O., niy bailill’s. 

Essex to wit. Distrain C. D., by Ins goods and chattels for the sum of forty 

shillings in my ijailiwick, so that he ajrpear in the Court of — , at W^/stniin- 

stcr, on the day of , a, d, , to answer A. B. 

of a plea of trespass on the case for as the form of action may be] [and serve the said 
C. D. personally with a copy of tlie writ of distringas and notice and indorsements, 
if be be found in my bailiwick, and if not, leave such copy at the residence or place, 

where you shall or may so distrain the goods of the said C. D.*J Dated this 

day of , 

Y. Z,, Esquire, Sherill. 

E. F. of , attorney for said A. 13. 

Levy forty shillings. 


( 2 ) 2 W. 4, c. 39, s. 3, nnie, 160, in note. 


* I have considered it advisable to add to the usual form these words within the 
brackets. 
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to appear, (a) The service of or leaving the vi'rit, and the 
distress, may be made on any day, not being a dies non, on or 
before the return day, and at any hour of the day or night, but 
within the proper boundary of the county, with the exception 
of a county within another county, (i) An ouier door must 
not be broken to make the distress, although if peaceable entry 
has been obtained at the outer door, then an inner door may 
be broken. If all the goods of the defendant to be found be 
not equal to the value of 40.?., then the taking them is a suffi- 
cient distress according to the act. (c) 

7. Defendant's appearance, — Whenever the defendant has 
been personally served with a copy of the writ of distringas, 
or his goods have been distrainedll and a copy of that writ, 
with the subscribed notice, has been left at the place where 
such distress was made, in pursuance of the 3d section of ^ 
W. 4, c. 39, then it is incumbent on the defendant, under 
that act, and in obedience to the notice in the schedule No. 3,(J) 
to cause his appearance to be entered in the proper office of 
the Court, and in the same form as prescribed in the 2d sec- 
tion of the act, (c) within eight days after the return day 
named in the writ of distringas, inclusive of such return day, 
and which, we have seen, must be in one of the four terms, and 
sometimes occasioning a delay in a plaintiff’s proceedings, 
contrary to the declared general object of the uniformity of 
process act, 2 W. 4, c. 39. (/) 

8. Proceedings on Sheriff's Return, — It will be ob- 

served that the 2 W. 4, c. 39, s. 3, is silent as to the proceed- 
ings to be taken in case the defendant has been actually served 
in person with a copy of the writ of distringas, and his goods 
shall have been actually seized, or in case either of those pro- 
ceedings has taken place, and only provides how the Court or 
a judge may interfere when the sheriff has returned in the 
conjunctive “ non est inventus and nulla bona.” But although 
the statute is thus silent, it has been decided that if the sheriff 
has actually distrained on the defendant’s goods, and left on the 
same premises a copy of the writ‘of distringas with the notice at 


(а) Tidd’s Siipp. 1833, p. 85 ; see a 
form of adidavit ttiat officer did not dis- 
train, because plaintiff did not inform him 
of an^ goods, Atherton on Personal Ac- 
tions, Appendix, xlii. 

(б) ‘2 W. 4, c. 39, s. 20, ante, US. 
Ill a case where there is a county sur- 
rounding another county, a special direc- 
tion may be introduced in a distringas, 


the same as in a capias, post, 342, note (3), 
and which scemsaurhorized, if not required, 
by the concluding words of section 20. 

(c) Jones V. Dyer, 2 Duwl. 445. 

(d) Ante, 150 and 154, in notes. 

(e) Ante, 154, in notes, and sec forms, 
ante, 283, 4. 

(/) Price's Gen. Prac, 92, 93. 
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the foot, for the defendant, and do not appear, then the plain- 
tiff, upon the sheriff’s return of that fact, and upon an affi- 
davit of the Tact, and that the defendant himself has not 
caused an appearance to be entered, may as of course enter 
an appearance for the defendant, according to the statute, 
without any application for or leave of' the Court or o. judge. {g) 
This proceeding is impliedly authorized by the terms of the 
notice at the foot of the distringas in the schedule No. 3, and 
by the 16th section of the acff^A) It would seem also that 
if the defendant were personally served with a copy of the 
writ, although no distress has been made, an appearance 
might also be entered for him by the plaintiff'. (/) But it is 
clear that if there has neither been a distress nor ^personal ser- 
vice, then the plaintiff cann^M: either enter an appearance or pro- 
ceed to outlawry without express leave of the Court or a judge , 
upon an application for that purpose, founded upon an affida- 
vit, shewing the endeavours to distrain and to serve the de- 
fendant as presently stated. 

9. Of plaintiffs entering appearance without lear>e. — It 
follows a fortiori that if the sheriff’s officer has actually served 
on the defendant a copy of the writ of distringas, ami also exe- 
cuted the writ by distraining his goods to the value of forty 
shillings, or even of less value, if all that can be found, {k) then 
after searching, on or after the ninth day inclusive of the 
return day of the distringas, (which we have seen must be on a 
day certain in term,) at the proper office, to ascertain whether 
the defendant has entered his appearance, and ascertaining 
that he has not, the sheriff’s return to the writ of distringas 
must be obtained, stating, when the facts will authorize, that he 
has distrained and served the writ on the defendant, as in the 
subscribed form, {1) or at least stating otie of those ficts, and 

(^) Johnson v. Smealey, 1 Dowl. t>^0, (i) Semble, and see Atherton on Per- 

656 j and see Wordsworth’s Rules, 77 a ; sonal Actions, 58 ; atid sec forms of afii- 
sec forms ofafodavit, id, 125, 126; and davits, where IIjc defendant has been /icr- 
see Atherton on Personal Actions, 58, and sonallij served, but no distress made, id, 
id. Appendix, xli. and xlii. Appendix, No. 5, p. xlii. 

(Ji) Per Parke, J,, id, ibid, , (h) Ante, ol4, note (c). 


(1) The within named C. D. is distrained by R. S. and T. U., by distraining upon 
his goods of the value of 40s. ; and I further certify and return that at the time of the 
execution (i. e. distress) of this writ, I caused a true copy of tiie said w rit and of the 
written notice at the foot thereof, and of tlie indorseiiieiits lliereon, to be personally 
served on the said C. D., ajiprizing bim of the cause of tlie said distress, and that in 
default of his appearing to tliis writ, within eight days inclusive after the return 

thereof, beiijg the day of , llic within numed A. 15. would cause an 

ai^pearance to be entered for him, and proceed thereon to judgment and execution/' 

The answer of Y. Z., SheritF. 
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having obtained such return from the sheriff) the, sheriff’s offi- 
cer is thereupon to make an affidavit of such service and 'exe^ 
cution of the writ of distringas in the subscribecPform, («w) and 
then such affidavit is to be filed with the proper officer, (in the 
King’s Bench the clerk of the common bail,) and at the same 
time the plaintiff’s attorney may enter an appearance /or th^ 
defendant even without the leave of or application to the Court 
or judge \ {n) when if there has been a distress, but no personal 
service of a copy of the wri<phnd a copy has been merely left 
at the place of distress, then the affidavit will be in the next 
form.(o) But when a copy of the writ has been personally 
served, but there has not been any actual distress, then the 
form of affid^tvit would be as subscribed in the next page. 


Affidavit that, 
the defendant’s 
goods have been 
taken under a 
distringas, and 
liiniseif been 
personally 
served with a 
«oj>y of the writ 
of distringas. 


(m) In the King’s Bench [or Common Pleas, or Exchequer of Pleas.] 


Between 


r A. B, ]>laintiir, 


V and 

C. D. defendant. 

E. F. of , officer to the sheriff of the county of , 

maketh oath and saith, that he this deponent did on the — day of 

instant [or last] by virtue of a warrant granted to this deponent by the sheriff of the 
said county, upon a writ of di.striiigas, which appeared to tliis deponent to have been 
regularly [if that be doubtful omit that word] issued out of and under the seal of this 
Honourable Court, against the said defendant at the suit of the said plaintiff, directed 

to the «heiiff of the county of , bearing teste the day of — 

last, and returnable on — - the day of last [or instant or 

next] execute the said writ of distringas, by distraining upon the goods and chattels 

of the said defendant in his dwelling-house, situate at in the said county, 

for the sum of forty shillings, in order to compel his apiiearance in the said Court of 
, to answer the said plaintiff in a plea of trespass on the case [or “ on pro- 
mises” or “ debt” as the case may be’] ; and this deponent further saith, that he did 
at the time of the said execution of the said w'rit of distringas personally serve the said 
defendant with a true copy of the said writ of distringas, and of the notice subscribed 
thereto, and indorsements made thereon, by delivering such copy to the said defend- 
ant in person. 

E. F. 

Sworn, &c. 


(n) ^Johnson v. Smeakyt 1 Dowl. 526 ; Price's Gen. P. 42 j Arch. C, P. [27.] 


Affidavit of a M [The same as in the last form to the asterisk’, and then as follows.] And this 
distress upon the c)(^[>^ncnt further saith, that at the said time and place of his so executing the said 
goods, and hav- distringas, he inquired and sought for the said defendant, but was informed b^^ 

ingleft a copy person thfJre, who represented himself [or herself] to be, and whom this deponent 
of writ at de- verily believes to have been the son [or wife,6^c. according to the fact] of the said de- 
fendant’s rc- fenduiU, that he the said defendant was not then at his said dwelling- house [or other 

sidence. os the case 6c] whereupon lie this deponent delivered to and left with the said 

son [or wife, &c. as before] at the said place of execution of the said writ of distringas 
a true copy of the said writ of distringas, and of the notice subscribed thereto, and 
indorsements made thereon, and this deponent then and there informed the said sou 
[or wife, &c.] of the said defendant of the true intent and meaning of such distringas 
and notice and levy as aforesaid, and requested him [or her] immediately to deliver or 
forward the same to the said defendant, and which the said son [or wife, &c.] then 
promised to do. 

Signedt 


Sworn, 6tc, 
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10. Cam where leave of the Court or a judge is essential , — 
If the writ of distringas can neither be served on the de- 
fendant, nor his goods taken as a distress, then the sheriff’s 
correct return in the conjunctive of non est inventus and nulla 
bona, or rather nihil f must be obtained, and which may be 
in the subscribed form;(/?) after which the Court in term 
must be moved, or a judge in vacation applied to on a sum- 
mons BXidi proper afidavit, the form of which is subscribed, (/^) 


In the King’s Bench. ^ 

Between, &c. [ns before.'] 

O. P. of — in (he county of oflicer to the sheriff of the said county, 

inaketh oath and saith, that ho this deponent did on the day of 

instant, personally serve the above named defendant with a true co]iy of the writ of 
distringas, and of the notice subscribed thereto, and indorsements made thereon, 

wliich writ of distringas was directed to tlie said sheriff, and returnable on , 

and appeared to this deponent to have been regularly issued out of and under the 
seal of this Honourable Court, against t'ncsaid defendant, at the suit of the said plain- 
tiff, on the day of — [teste daif (f the writ] f and this deptment further 

saith, that previously to the said service of the said true copy of the said writ of distrin- 
gas as aforesaid, the said sheriff had granted to this deponent, and this deponent held 
at the time of such service a warrant upon the said writ of distringas, authorizing and 
requiring this deponent, as such officer as aforesaid, to distrain upon the goods and 
chattels of the said defendant for the sum oifurty shillings, in order to compel an 
appearance in the said Court to answer the said plaintiff in a plea of debt [or as the case 
may be] ; but that neither the said plaintiff before, nor the said defendant at tbe time 
of the said service, informed this deponent, nor did lie this deponent know where any 
goods or chattels of the said defendant might be found or distrained upon .witliin the 
said county, although he this deponent at the time of the said service requested the 
said defendant to point out to this deponent where he might meet with any such goods 
or chattels, and he, this deponent was unable to execute the said warrant, by making 
any distress upon the goods or chattels of tbe said defendant. 

Signed. 

Sworn, &c. 
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(p) ** The within named C. D. hath nothing in my bailiwick by whicli he can be 
distrained, nor is he found in the same,” 

The answer of Y. Z. sheriff. 


Form of sheriff's 
return of nulla 
bona and non est 
inventus. 


(</) In the King’s Bench lor Common Pleas, &c.] 

r A. B. plaintiff. 
Between^ and 

C. C. D. defendant. 

G. H. of, &c. maketh oath and saith, that ji writ of distringas having been issued 
against tbe above named defendant on tbe 26tli January last, in pursuance of a rule of 

this Honourable Court [or the order of Mr. Justice ] directed to the sheriff of 

a warrant was granted thereupon by the sheriff* of the said county to this deponent, 
who in pursuance thereof attended three several time.s on several days before the re- 
turn day of the said writ at the dwelling-house [or lodgings] of the said defendant, 
situate at, &c. for the purpose of executing the said writ and warrant, he this depo- 
nent otr each occasion having the said writ and a true copy thereof in his possession 
ready to shew the former, and deliver the latter to the said defendant ; and that the said 
defendant was on each of those occasions denied to this deponent, although this de- 
ponent is informed and verily believes that he was then at home at his said dwelling- 
house [or lodgings]. And this deponent further saith, that on the 13tli April, the 
return day of the said writ of distringas, lie finding it impossible to execute the said 
>vrit or warrant, delivered unto and left with L. M. who keeps and this deponent verily 
believes is the occupier and housekeeper of the house in which the said defendant’s lodg- 
ings and residence arc so situate as aforesaid, and who is Ills landlord, a copy of the said 
writ of distringas and notice thereto subscribed and annexed, requiring the said defend- 
ant’s appearance within eight days inclusive after the return day of the said writ. And 


Affidavit of in- 
efl’eetual at- 
tempts to serve 
and execute a 
writ of distrin- 
gas. 



318 


OF THE WRIT OF DISTRINGAS, 


CHAP. VII. 

pAOC££SINCS 

ON 

Distringas. 


Hole of Court 
authorizing 
plaintirVto enter 
an appearance 
for the defend- 
ant upon a dis- 
tringas returned 
nulla bona and 
non est Inven- 
tus. 

Judge’s order to 
the like c fleet. 


stating in substance that all due means (viz. at least three 
ineffectual attempts ) to serve the distringas have been taken 
(shewing the particulars of such attempts^) and that the de- 
fendant has no goods at his residence, nor, as it is believed, 
after diligent inquiries, elsewhere, (y)) for leave to enter an 
appearance for the defendant ; (r) and thereupon the Court or 
a judge will in general make a rule (a) or order (/) allowing the 


this deponent furtlier saith, that he wa.s unable to distrain for the sum of 40s. according to 
the tenor of the said writ, been use the lodgings of the defendant then were and still are 
^ady-furnished, and the said L. M., who keeps and has the principal possession of the 
said house, havii'g informed this deponent that tlie said defendant had nothing there on 
which this deponent could legally distrain, and which information this deponent verily 
believes to be true. And ibis deponent hatli made all possible inquiries us well of the 
said L. ]M. as civ'wbere whether the said defendant hath any goods or chattels or 
projierty elsewhere which could or might be taken or distrained under the said writ of 
distringas, but this deponent hath not been nor is he able to ascertain whether the said 
defendant hath any such goods, and this deponent veril,y believes he hath none. And 
thi.s deponent further saitli, that he verily believes that the said copy of the .said writ 
of distringas so left as aforesaid liatli reached and come to tlic full notice and know- 
ledge of tlie said defendant, the said L. M. having slated to this deponent tliat all 
papers left for the defendant had been and would continue to be forwarded to him, 
and which informalion this deponent verily believes to be true, but declined to say 
where he was ; and this deponent verily believes that the said defendant hath been 
and is well aware of the said proceedings in this cause, and that he hath kept out of 
the way purposely to avoid them or the service or execution thereof. And this depo- 
nent further saith, tliat the said Sheriff of Middlesex having been ruled to return the 
said writ of distringa.s, bath duly returned tlie same that the said defendant is not 
found w'ithin his bailiw'ick, and that he hath not any goods within tlie said sherifl‘’s baili- 
wick by which he could be distrained. And this deponent further saith, that he did 
search the appearance-book in the Exchequer Office on the 29ih April last, and that the 
said defendant had not caused to he entered any ajipcarance to the said writ of distrin- 
gas. And this deponent further saith, that since the issuing of the said writ of distringas 
an offer has been made (o the said plaintiff’ to pay him 6.v. in the pound in full of his 
debt in question, and which offer thi.s deponent is informed and verily believes bath been 
and was made by tlie aulliority and at the request of the said defendant. And this 
deponent further saith, that a clerk to an attorney, who this deponent also verily believes 
acted by and w ith the authority of (he said defendant, hath obtained copies of the writ 
of summons and distringas in this cause from the plaintiff’s attorney, but refused to sign 
any undertaking to ajipcaror to state wdicthcr or not he was authorized by the said 
defendant. And this deponent further saith, that all proper means have been used to 
serve and execute the said writ of distringas and warrant thereon. 

Sworn, &c. (J, pj, 

N.B, — Parts of this affidavit are suggested by the case of Cernisk v. K’i/ig, 3 Tyr, 
57;}, I have ventured to suggest some additions. 


(^) Cornish v. King, 2 Dowl, 18 ; Scarborough v. EvanSp 2 Dowl, 9. 
(r) Tring v. Gooding, 2 Dowl. tm. 


(s) Sec 2 W.4, c. 39, 8.3; Scarborough v. Evans, 2 Dowl. 9, Cornish v. King, id, 
18 ; 3 Tyr. Rep. 375, S. C* ; Bulgay v. Gardner, 2 Dowl. 52. 

In the King’s Bench [or Common Pleas, or !!^xchequer of Picas]. 

A. B. Updn reading the affidavit of E. F. and G. II. it is ordered, tlmt the plain- 
V. y tiff be at liberty to enter an appearance for the defendant in this action ac- 
C. D« 3 cording to the statute in that case made and provided, and to proceed thereon 
to judgment and execution.* Upon the motion of Mr. , 

By tlie Court. 

(0 B. Upon reading the affidavit of E. F. and G.H. I do order that [^cc. 
V. S proceed ns in the preceding form to the ♦, and then conclude thus :] Dated 
D. J the day of a.d. 1835* 

[Judge’s or baron’s signature.] 
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plaintiff to enter an appearance for the defendant, and to 
proceed to judgment and execution/’ («) And although the 
sheriff has returned non est inventus and nulla bona, yet an 
affidavit stating the particular endeavour to execute the dis- 
tringas cannot be dispensed with, although it be sworn that 
the officer has since died, for the Court cannot act upon hear- 
say evidence of the mode of service, (a:) 

The rule or order for the plaintiff’s entering the appearance 
is thereupon to be taken to the proper office for entering ap- 
pearancesy with a memorandum on parchment, filled up as in 
the ordinary case of an appearance entered by the plaintiff for 
the defendant, (y) and there left; after which the •plaintiff may 
proceed in the action by declaring absolutely the same as if 
the defendant himself had duly appeared, and on a separate 
motion a rule may be obtained that leaving a notice of declara- 
tion at the lodging or last place of abode may be deemed good 
service. {£) If any of the defendant’s goods have been taken under 
the distringas, they are not to be sgld, but to be taken care of, 
and returned to the defendant after such appearance, on rea- 
sonable request, (cr) It will be observed that the legislature and 
the Courts have thus interposed great checks upon a plaintiff, 
and enforced the utmost protection to defendants, requiring in 
effect at least six hona fide endeavours to serve the defendant 
with process, or an actual distress of his goods after three 
previous attempts to serve him personally, before a plaintiff 
can outer an appearance for a defendant, and proceed to judg- 
ment and execution. 

Where a distringas has been returned non est inventus and 
nulla bona, and the defendant’s residence was a furnished lodg- 
ing , an affidavit of the attempts to execute the warrant issued 
on the distringas should be made, and that the cojl^ of the dis- 
tringas and warrant issued thereon was left at the lodgings, 
and that diligent inquiries have been made whether the defend-- 
ant had goods there or elsewhere, and that none can be disco- 
vered, and the plaintiff may thereupon be suffered to enter an 
appearance for the defendant, and proceed to judgment and 

(w) Price’s Gen. Pr. 42 ; Johnson v. (y) Ante, 294. 

Smealey, 1 Dowl. 526; and Tidd’s Siippl. (c) Cornish v. Kingt 3 Tjr. 576; and 
1833, p. 86. see Rule H. T. 1832, r. 49. 

(i) Ante, Chap. V. 245 ; Daniels v. (a) Smith v. Macdonald, I Uuwl. 688 ; 
Varity, 3 Dowl. 26 ; 9 Legal Observer, sed quarct see case 1 Ciiilly’s Arch. 535, 
221, ‘S.C. 4tbed, 
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tering appear- 
ance thereupon. 
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ant resided in 
furnished lodg- 
ings. 
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Second case, 
Where defend- 
ant lias a known 
residence in 
England, and 
goods, but is 
out of the king- 
dom, (c) 


Third case, 
Where defend- 
ant has no 
known resi- 
dence, but'is 
supposed to be 
in England. (h) 


execution under 3 W. 4, c. 39, s. 3. (6) But it cannot be made 
pArt of the above rule that service of notice of declaration at 
the defendant’s last known place of residence, and sticking up 
a declaration in the office, shall he deemed good service, (6) 
for there must be a distinct rule for that purpose. (6) 


In the second case before alluded to, that of the defendant 
having a known residence in England, hut being known or sup- 
posed to be out of the kingdom, if it he sworn that the defend- 
ant has gone or stays abroad to avoid his creditors^ and has left 
servants at his house, {d) the Court, in one case, allowed the 
plaintiff to issue a distringas, the affidavit having the usual re- 
quisites, and the service of a previous summons having been 
effected by leaving the copy thereof at the defendant’s residence 
on the third call, {e) 


In the third case before noticed, i. e. when the residence of 
the defendant in England is unknown, still endeavours must 
be made to serve him personally with a writ of summons, before 
a distringas can be obtained, (/) and fiicts must be sworn to, to 
induce the Court to believe that the defendant is in England, 
but keeps out of the way to avoid the service of process. (/) It 
has been observed, that when the defe?idanl is abroad^ a dis- 
tringas may he obtained on a proper affidavit^ either to compel 
Ids appearance, (h) or for the purpose of proceeding to out- 
lawry ; (i) hut where the defendant is not abroad, a distringas 
for the purpose of outlawry will not it seems be granted, (*) and 
where there is reason to believe that he is abroad, a distringas 
to compel an appearance, it is said, will not be allowed. One 
state of circumstances or the other must be made out ; (i) and 
where it was not clear on the face of the affidavit whether the 
defendant was in this country or abroad, the Court put the 
plaintiff to ftake liis election as to the purpose for which he 


(6) Cornish v. /wi/"-, 3 T^'r. Rep. 575 ; 
and sec luring v. Goodings 2 Dowl. 162. 
See tlic forms of affidavit given in 3 Tyr. 
675, except tlie neccsa«iry uliegations that 
due inquiries after goods of the defendant 
had been made ; and see form, anlc, 317, 
note((y), 310. 

(c) See enumeration of the four cases, 
ante, 301. 

(d) And semblc also goods that might tie 
taken under a distringas, 

(f) Mpone V. Thynne, 3 Dowl. 153 ; 
and see Ilornhii v. fowling, 11 Moore, 
569 *, Fraser v. Case, 9 Bing, i64, ante, 
300, note (g). 


(/) Ammy7noHS , 1 Dowl. 5 55; Tidd, 
Siipp. 1833, page 80 ; and see Moone. v, 
Thxjnue,^ Dowl. 15.3, 

{g) Tidd’s Supplement, 1833, p. 80* 
and sec 9 Legal Ohs, 8, 

Qt) i, c. sejuble an aifidavit lliat he has 
goods to he taken under a distringas, 
Moone v. Tliyime, 3 Dowl. 1.5.3, 

(t) Frazer v. Case, 9 Bing. 464 ; 2 
Moore & S. 720 ; 1 Dowl. 725, S. C. ; 
Tidd.Supp. 1833, p. 80 ; scmble, Words- 
worth’s Rules, 76, in notes ; but semble, 
a distringas with that object would not 
be refused, if it be shewn defendant has 
goods ; Moone v. Thynve, 3 Dow). 153. 



AND |*ilOCEEDlNOli THEftEON* 

sought lo obtain a cltstriiigaS; (i) The (Affidavit piust atsa st^te, CHAP/vtl. 
when the defendant is abroad, not only tliat he went thither 
for the purpose of avoiding the demands of his creditors, hut DisTiuNOAa. 
also satisfy the Court or a judge by a statement of the circum- 
stances that he keeps out of the way to avoid being served. (Z') 

In a very recent case, where an affidavit to ground a motion to 
enter an appearance stated that the defendant was a clerk in 
the VickmlUng Office^ and that the plaintiff was not able to 
discover the defendant s residence, and that due diligence had 
been used to execute the distringas, but did not state that any 
inquiries had been made at the Admiralty ; the Court held that 
due and proper means to serve the distringas did not sufficiently 
appear to have been used, and refused leave for plaintiff to 
enter an appearance for the defendant, {in) 

In a fourth case, when the defendant has no known residence Founh, Pro- 
or place of abode, or of business, nor goods to be distrained 
upon, and it can be sworn that he is abroad imth intent to delay to outlaw the 
his creditors, then (but not otherwise ) (o) a writ of summons one of several 
may be issued, and an affidavit of the diligent endeavours to 
execute it, and of the other facts, and an application made to the huomi resi- 
Court or a judge for a rule or order that a distringas shall issue, 
in order that after a due return of nulla bona and non est in- out of the kmg- 
ventus proceedings to outlawry may be issued, (o) The affida- 
vit, in that case, is differently framed to that when the plaintiff 
is at liberty to proceed so as to be enabled to enter an appear^ 
ance for the defendant, and the counsel for the plaintiff should 
be differently instructed, (o) We will presently consider the 
proceedings to outlawry as well on serviceable as bailable pro- 
cess. {p) 

When the plaintiff proceeds by distringas, he cannot in any Declaring after 
case, declare before the defendant himself, or the plaintiff for af^^tringas 

, , !•! ./> . n mustbeabso- 

him, has entered am appearance, ana since the uniiormity of pro- lately, and not 
cess act, 2 W. 4, c. 39, a declaration cannot be delivered de bene 
esse of conditionally nor absolutely before actual appear- 


(/c) See last note. 

(/) Tidd’sSupp. 1833, p. 80, and cites 
S’myion v. Lord Graves, G Legal Obser- 
ver, 45. 

(m) Sanderson v. Bowen, ^4 Croin. & 
M.515. 

(«) See enumeration of the four cases 
ante, 301. 

(o) 2 W. 4, c. 39, s. 35 j Frater v, 

VOL. III. 


Cafe, 9 Bing. 4G4 ; 2 Moore & S.720; 
Simpson V. Lord Oreeves, 2 Dowl. 10 ; 
and Morfran v. Wiiliams, Price, G, P, 
53, note *, where Bayley, B. said, “If, 
when the writ of suunnons was left, the 
defendant was out of the Itingdom, it is 
then a case for ontlaiory j and see 1 Priqe, 
G. P. 51, 52 j and see id. p. 38. 

(p) See post, Chap, XI. 

y 
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ance, (g) that mode of declaring being now confined to bailable 
cases where the proceeding has been by capias. The com* 
mencement of a declaration^ where the appearance has been 
upon a distringasj is the same as where the appearance has 
been to a writ of summons, (r) and all the other proceedings 
are the same without any distinction as regards the previous 
writ. 


(qt) Fishv. Palmer, 2 Dowl, 460, ante, Atherton’s Pcrsonnl Actions, 96 to 101. 
296, os to declaring on a writ of summons, (r) See form Heg, Gen. Mich. T. 3 
and the same reason against declaring de W. 4. 
bene esse equally here a{>|jiic.sj and sec 
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CHAPTER VIII. 


OF THE WRIT OF CAPIAS — CONSIDERATION OF ARRESTS — PRIVI- 
LEGES THEREFROM RESTRAINTS l/PON THE SAME AFFIDA- 

VIT TO HOLD TO BAIL, AND JrDGE’s ORDERS PERMITTING AN 
ARREST — PRECIPE FOR WRIT OF CAPIAS — WRIT OF CAPIAS 
ITSELF — sheriff’s WARRANT — ARREST, AND PROCEEDINGS 
THEREON TO PERFECTING BAIL ABOVE, AND CONSEQUENCES 
OF NEGLECT AS REGARDS ACTIONS ON BAIL BONDS AND PRO- 
CEEDINGS AGAINST SHERIFF. 


1. Iniroductory observations on law i 

of arrests •‘5^-23 

Ilcftson for arresting 3‘i6 ] 

Reasons against arresting .... 3‘J7 j 

2. linpriiflcnt ti> arrest if cviileiice j 

of debt be doubtful 328 i 

3. Tlic privileges from arrest .... 329 > 

1. Absolute and general .... ih» \ 

2. Temporary or qualified .... 330 

4. Requisite aflidavit of cause of 

action 33 1 | 

Knaclments and rules ih. '■ 

Aflidavit not considered com- i 

incncemcnl of action 332 i 

Form an<l requisites of aflidavit ih, j 
Clause of action, how to be stated 33 1 j 
Before whom to be .sworn .... 338 i 

The jurat 339 | 

Tlie usual form of aflidavit on a | 
bill ufexcliunge and for other j 

Delects in aflidavit, when to be | 

objected to 340 j 

Of filing the affidavit 341 I 

5. The writ of capias, form, and re- j 

qui sites ih. 

A full form of writ, will notes 342 I 


Practice in filling up blanks . . 34.3 

Indorsements on writ 344 

Requisites of concurrent and 

continued writ 345 

Indorsement of day of issuing 

not requisite 346 

The praicipc thereof ih* 


G. Practice in issuing a capias, and 

signinrr thereof 347 

7. Of scaling the capias ib, 

8. Directions not to arrest one of 

several defendants 318 

9. Of concurrent and continued writs 

of capias, andofalias and pluries 
writs ih. 

10. «Whcn more than one aflidavit of 

debt or copy to be filed . . 349 
J 1 . Of obtaining warrant to arrest 350 

12. Form and requisites of warrant 351 

13. Deliverv of warrant and writ 

and copies to officer 

14. Of arrests, analytical table of 

points relating to, and sub- 
seipient |>roceedings 353 

15. Extortion on arrests 359 

16. Duty of officer to searcb, &e. . . 3GO 

17. I^roper conduct of defendant on 

arrest 361 

18. The several legal modes of ob- 

taining release 362 

19. Of the bail-bond 363 

20. Of deposit of debt and 10/ 366 

21 . Payment into flourt of same and 

further 10/ 367 

22. Attorney’s undertaking ih. 

23. Change of officer 368 

24. Irregularities, proceedings re- 

lating to ib. 

Other proceedings to perfecting hail 
above f 6cc, Qi ) 


First, Introductory Ohservaiions upon Arrests * — The right 
to arrest a debtor for a sum of 201. or upwards and the re- 
quisite affidavit of debt have not been materially altered by the 
uniformity of process act, 2 W. 4, c. 39, or any other very 
recent act or rule, (excepting the 7th, 8tli, and f)th rules of 
Hil. T. 2 W. 4, hereafter noticed,) and the same with its in- 
cidents have been so ably and scientifically examined by Mr. 


(a) As to the other proceedings, see ante, Table of Contents of Chapter VIII. fully. 
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Tidd, that it would be vain, and indeed, redundant to attempt 
here to enlarge on this part of the practice, {a) Perhaps, how- 
ever, a concise collection of the principles, enactments, and 
rules, incorporating the most recent alterations and decisions, 
may be acceptable to students and practitioners, (ft) 

The law of arrest, in civil actions, has greatly varied at dif- 
ferent periods of history. Anciently, no person could be ar- 
rested excepting for a crime, or a trespass vi et armis contra pa- 
cent domini regis, (e) and not for any mere debt. An arrest was 
permitted in the former case, because it was considered that 
such a wrong doer was, in some respects, a criminal, liable as 
well to make compensation to the party injured, as to pay a fine 
to the king for the breach of his peace, and consequent injury 
or bad example to society, and therefore it was supposed that 
he would probably escape or elude justice, unless his forth- 
coming were secured; but in the latter case of a debt, no such 
presumption was indulged, and it was considered that when a 
creditor had voluntarily given credit to his debtor, he ought 
not to be allowed suddenly to withdraw that credit and confi- 
dence ; besides, as there was no legal presumption of the exist- 
ence of a debt until it had been established by a verdict, there 
w»as no reason in favour of imprisonment on mesne process, and 
a mere ex parte assertion of the creditor. That immunity 
from arrest, or rather limit to the writ of capias, was first 
broken in upon by the statute Marlebridge,(f/) which allowed 
a capias to arrest the person in actions of account, although 
no breach of the peace was even suggested ; and the 25 Ed. 
3, stat. 5, c. 17, first gave a capkiS in actions of debt and detinue ; 
and the 19 Hen. 7, c. 9, authorized that process in actions du 
the case, which included actions of asstimpsit. (c) In practice, 
therefore, notwithstanding other constitutional principles in 
favour of liberty, until a party had been condemned by bis 
peers, {i. e. at least until after verdict and judgment in fiivour of 
the claim,) it had before the 12 G. 1, c. 29, become the practice 
for a plaintiff to arrest a defendant for any supposed cause of 
action for which a capias could issue, and even without the 
plaintiff’s making any affidavit of the debt or damages amount- 
ing to any particular sum, and even without leave of the Court 
or a judge. That act imposed in modern time the first restraint 
on arrests, by expressly requiring an affidavit of a cause of ac- 


(a) Tidd’s Practice, vul, i. also T. Cliit- 
ty’s 4ili edit, of Arclibnld’s Prac. K. 13. 

(^) It is proposed also, in a chapter 
immediately following this pan of the 
work, to take » practical view of the 
enactments, which, it is expected, will, 


ere long, be introduced, altering, in some 
rc.spccls, (Ik; law of arrest, 

(c) 3 Coke, 12. 

(rf) OfMarlebridgc, 62 Hen. 3, c. 23 ; 
and of Westminster, 2, 13 Edw. 1 , c. 11. 
(e) 3 Bla. Com. 281 j Tidd, 128. 
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tion, (it will be observed, not in terms a debt) amounting to 10#. 
or upwards, (afterwards increased by 7 & 8 G. 4, c. 71, to 20/.) 
and which is the still existing regulation. It enacted, that unless 
there be an affidavit of a cause of ctetiou to the amount of 10/. 
(now 20/.) the plaintiff shall not cause the defendant to be ar- 
rested, but shall serve him personally with a copy of the process, 
and it is now indispensable that an affidavit of the cause of ac- 
tion to the extent of 20/. or upwards be filed before a bailable 
writ can be issued, i. c. signed by the proper officer, and the 
affidavit must be left if npt filed with him immediately before 
he signs the writ, {e) 

It has been justly observed, that it is curious to remark the 
changes which the law of arrest has undergone? at different 
periods. (/) Anciently, as no capias (g*) lay, an arrest was not 
allowed except in actions vi et armis ; (4) afterwards an arrest 
was introduced with the capias in other actions ; {i) and now 
by the operation of the before-mentioned statutes, an arrest 
cannot be had in the action wherein alone it was formerly al- 
lowed. (k) With the exception of, an affidavit of the cause of 
action being required by the statute of 12 G. 1, c. 29, there 
was no express limit to the claims for which an arrest might be 
made, and it was the practice for plaintiffs to hold to bail in 
trover and detinue for the sworn value of personal property de- 
tained or converted ; (/) until a rule for all the Courts was 
made that no person should be held to special bail in an action 
of trover or detinue, without an order made for that purpose by 
the lord chief justice or one of the judges, (m) In all other ac- 
tions, although the words of 12 G. 1, c. 29, are cause of 
action f the rule is, that the plaintiff cannot of his own accord, 
even upon an affidavit, arrest the defendant, unless the claim be 
in the nature of a debt, because it would be unreasonable that a 
defendant should be arrested for what damages the plaintiff 
fancy he had sustained and venture to swear to;(w) and 
where the damages are altogether uncertain, as in assumpsit or 
covenant to indemnify, or in actions for a tori or trespass, there 


(c) Hawkinsv, Baskerville, 2 Ken. Rep. 
374. 

(/) Ticid, 9th cd. 165 j and see id, ’ 

(^g) So called, because when in Latin 
the writ commanded the sljcrifl*, by that 
word, to take the defendant. 

(h) Et contra pacem, Ojiginally in all 
actions of trespass there was a capiatur 
pro fine payable to the king, 3 Coke, 12. 

(i) Sec Tidd, 128, and 3 Bla. Com. 
281, as to where a capias to take the per- 
son might be issued under different sta- 
tutes. 


(k) i. e. an action of trespass ; but still 
the defendant may be arrested in an ac- 
tion of trespass, as for a sea' battery, upon 
a judge’s order, 

(0 Bangley v. Titcombe, 6 Mod. 14; 
Le Writ v. Tolcher, Barnes, 80 ; Cailin v. 
Catlin, 2 Stra. 1192; 1 Wils. 23, S. C. ; 
id, 335 ; Sayer, 53 ; Charter v. Jaques, 
Cowp. 529. 

(m) R. H. 43 Geo. 3, K. B., C. P.. 
and Exchequer, 9 East, 3^5% 1 Taunt. 
203 ; Man. Ex. Append. 225 ; 8 Price, 
507 ; Tidd, 172. 

(ri) Tidd, 172. 
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S8Q OF THE WRIT OF CAPIAS, 

CJHAP. vin. cuonot be an arrest without a/i order of the Court, or now in 
Vnoch^EoiKOB pj^actice, of a judge, on an aflSdavit stating very f idly the circum- 
Cavia 9, stmices, (o) But as the statute G. 1, c. 29, does not limit an 
arrest to actions for debts, a judge might make an order to hold 
to bail in every doiscription of action, and for every tort if he 
should think fit, and it is usual to make an order to hold to bail 
in an action for a battery or imprisonment committed on board 
a ship, or abroad, when it is sworn that it is expected that the 
defendant will leave England, and thereby render it doubtful 
whether the plaintiff' will ever be al)le to enforce payment of 
the damages that it may be expected will be recovered, unless 
he have the security of bail, {'p) 


(o) liaddcrwceh v. Calmnr, BarneS)61; 
Jivssell V. Gaietif, id, 76; Lc Writ v. 
TolchcVt id. 79 ; Whittirt^ham v. Coghlan^ 
id. 80 ; Heiiuoldson v. lUudes^ id. 108 ; 
SlujAcdnu V, Baron de Stark, id. 109 ; Pr. 
Ileg. 6S ,66] Ti cl d , 1 7 iif . 

{]}) S<;u cases, Ticlti, 17‘2 to 170. As to 
the foreign law of arrest, tec Code JVap. 
and 4 Pardossus, ; De la Coiitrai/dc 
par Corps. In some parts of the Conti- 
nent, as at Frankfort-sur-Main, there may 
be an arrest upon an English judgiiicul, 
or on a bill of exchange, Ac. 

Reasons in fa- Probably in this commercial country, 

your of arrest- wljere the giving credit may be csscu- 
liul, the. law of arrest, as it stands, is not 
so objectionable as some have insisted, 
but only its abuse. It is a moral t»bliga- 
tion of every individual to ascertain with 
certainty his ability to pay with punclu- 
ulily before be contract h debt ; and if 
he do not punctually perforin his engage- 
ment, be has been guilty of deception 
that may be equivafent to actual fraud in 
its consequences to tlie creditor. It is 
therefore of iniporlanee. to the creditor 
that he should be allorded a speedy and 
secure mode of cjiforciug payment, with- 
out which he might, ])erhaps, in his turn, 
be unable to perform his own engage- 
ments, and his own ruin might be the re- 
sult, whilst the unpriiicij>led debtor 
might be corjtinuous in his career of ex- 
travagance. Debtors should be protected 
from minecessarily harsh measures, and in 
])ractice an arrest should not be resorted 
to excepting wlien there is imperative 
necessity, and should never be adopted ns 
a means of revenge. But on the other 
hand, the just interests of creditors ought 
not to be iosl si;iht of, still less sacrificed, 
in favour of at least an incautious debtor. 

We have already made some observa- 
tions f</r and against proceeding by ar- 
rest, (ante, 137 to 140,) but the subject 
deserves further consideration. 

Expevlencg and observation establish 
that the majority of attornies and solici- 
tors, and all who are respectable, endea- 
vour to moderate the desire of clients to 


arrest a debtor. The following reasons 
for or against an arrest may be suggested 
to the client, and some have been already 
slated, (ante, 137 to 140). First, md 
principally^ the security of tl»e defendant 
being forthcoming at the determination of 
the suit so .ns to be compelled to pay the 
debt and eo.sts, (>r render himself to pri- 
son, or his bail doing so for bini, may be 
essential ; for oll)ervvise, just before ex- 
ecution, the defendant may remove his 
property and himself to a foreign country, 
and the plnintitf may lose his debt and 
the costs expended in endeavouring to 
recover it. Secondly, The probability of 
the defendant paying the debt and costs 
within the twenty-four hours allowed him 
before he can legally be taken to j)rison, 
so as to avoid expo.sure, and trouble to 
fiieiuls to become bail to the shcrilf, Nvitli 
un increase of expen.se, when, if he were 
only served wi^^ process, be might from 
indulence'or perverseness neglect to exert 
himself to discharge the debt. Thirdly, 
'J’he chances of the defendant cither not 
being able to procure bail ahovetojus- 
lify, or of accident preventing them from 
attending in due time, or some flaw in 
the (lel'endant’s proceedings; in conse- 
quence of which, as technically termed, 
the sheriff may be Jixed, and compelled to 
pay the debt and costs, or be attached* 
Fourthly, If bail above be perfected, per- 
haps on the trial it may turn out that one 
of them was a material witness for the 
defence, and that fron> want of having 
changed such bail in due time, the de- 
fendant will be deprived of his testimony, 
and on that account fail in perhaps an 
unjust or mere technical defence. Fifthly, 
The bail being responsible for llie re- 
sult, will probably watch the defence, and 
as tiiey w ill be liable to pay the increased 
costs, or render the defendant, they will 
stimulate the defendant to settle the ac- 
tion, and assist him in so doing ; or, 
sixthly, they may tiu'cateu to render the 
defemluni, and to avoid which he will, if 
possible, raise and pay the money to 
avoid impribonnienl. 
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But there may be practically very important reasons against 
arrest ; thus,^r^/, that a plaintiff by swearing to a debt incurs 
the risk of an immediate indictment for perjury^ supported by 
the evidence of the arrested defendant, and which, even if ulti- 
mately unsuccessful, would occasion great uneasiness of mind 
and anxiety amongst his friends during its pendency, and per- 
haps an injurious suspicion that the prosecution is well founded ; 
and even though a claimant be positive that a named sum is 
due to him, yet it is unsafe to swear to the debt, unless he is in 
possession of certain evidence to prove it on the trial of 
an action at law. {q) Secondly is to be considered, the liabi- 
lity at common. law to an action for a malicious arrest in 
case the full sum sworn to should not ultimately 1)e proved to 
be due, in consequence of the failure in proof on the part of 
the plaintiff, or of the defendant proving a set-off, which the 
plaintiff had forgotten, reducing the balance below the sum^ 
sworn to; although it would seem that to sustain such action 
there should he not only evidence of the want of probable 
for the arrest, but also that U was malicious, (r) But it 
should seem that the question of malice is to be left to a jury, 
and that from the absence of probable cause the jury may infer 
malice. ( 5 ) Thirdly, the probability that if an actual arrest 
should be for a sum much larger than that recovered by verdict 
and judgment, the Court would, under the 43 G. 8, c. 46, dis- 
allow the plaintiff’s costs, and award costs to the defendant. (0 


(q) Ante, 118; Summers v. Grosvenor, 
4 Tyr, ; Griffith v. Pointari, 2 Nc7. & 
Man. 675, S.P. 

(r) Spence v. Jacob, 1 M. & M. 280 ; 
2 Stark, on Evid. 498, n. (fc) ; and st-e 
distinction in Dowlan v, Brett, 10 \i,6c C. 
118; and see case at Guildhall, October, 
1825, 3 Bla. Com. 126, in note. 

(«) Austin V. Debenham, 3 B, 6c C. 
139; 4 id. 21 ; ^ Stark. Evid. 499, n. 
(t); Cotton V. James, 1 Barn. 6c Adol. 
128 ; 3 Bla. Cora. 126, in note. 

(t) Summers v. Grosvenor, 4 T^’r, 222 ; 
Bowe V. Rhodes, 4 216. AlUer, if 

a smaller sum be paid into Court and 
taken out by plaintiff. As to necessity 
for actual arrest to entitle a defendant to. 
costs, a,ee Bates v. Rilling, 4 Tyr. 231. 
The 43 G. 3, c. 46, is now very liberally 
construed against arrests vrhen a plaintitf 
does not recover so much as he swore to. 
It extends to claims reduced below tlje 
sum sworn to by an award, 2 Crump, ik 
Mee. 344; Summers v. Grosvenor, 4 I'yr. 
222 ; Griffiths v. Pointon, 2 Nev. & Man. 
675. And it suffices to prove the want 
of reasonable or probable cause for the ar- 


rest, and it is not necessary to prove ma^ 
lice. And although the plaintilf failed in 
establishing the sum sworn to on account 
of some legal objection, or from inability 
to prove the defendant’s verbal promises 
to pay, and from receipts being unstamped, 
yet the case was held within the 43 G. 3, 
c. 46, Dowlan v. Brett, 10 B. 6c C. 117; 
Erie V. Wynne, 3 Tyr. 586. And if a 
buyer’s claini is merely for unliquidated 
damages, a» in case of a breach of war- 
ranty, and he nevertheless venture to 
swear to u debt as for money had and re- 
ceived, the arrest is considered to have 
been without reasonable cause, and he may 
be dejirived of his costs, Gttmpertz v. 
DenUm, 3 I’yr. 232. So if a vendor arrest 
for the J'uU price of goods* when half the 
price was to be paid by a hill at three 
months not expired, the case is within the 
act, Day v. Picton, 10 U. C. 120 ; and 
so where the plaintifT had agreed to take 
back goods he had sold to tiie defend- 
ant, and which were of bad manufacture, 
and yet he arrested the defendant, he was 
compelled to pay casts, Lentey v. Bates, 
2 Tyr. 725 ; 2 Crornp, & Jer. 659. 
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01‘ THE WRIT OP CAPIAS, 

Fourthly y the defendant, and perhaps his relatives and friends, 
stimulated by the arrest to revenge, will probably endeavour to 
injure the plaintiff in liis business, and otherivise will take ad- 
vantage of every irregularity in his proceedings, to which if the 
defendant had been merely served with process, they would be 
ashamed of objecting. Fifthly y if the defendant be unable to pay 
all his creditors, he will probably prefer all others to the plain- 
tiff, and just on the eve of execution for the debt and accumu- 
lated costs, will effectually assign his property to some favoured 
creditor, who had shewn him more lenity, and leave the plaintiff* 
to lose the debt and costs, (w). 

Secondhjy Before swearing to an affidavit of a debt as of 
course, or to an affidavit of a cause of action in order to obtain 
a judge’s order, it is essential to ascertain whether the plaintiff 
ivho is to make the affidavit of debt has any sufficient legal and 
admissible evidence to prove such debt upon a trial, for other- 
wise it has been decided, that although the plaintiff may con- 
scientiously believe, or evep positively know that the debt 
justly exists, yet he ought not to arrest the defendant, for if he 
issue bailable process and do not succeed in proving the sum 


(u) Holhird v. Andersout 5 Term Re- 
ports, 235. lo tlie above legal and 
practical consequence, others of u 7noral 
hut occammully important nalurc 7nay be 
added. Thus a defendant arrested and 
pressed by bis creditor, may give way to 
morbid feelings, and rather die in pri.son 
than exert himself to discharge the debt. 
The plaintifl' will Jmve throughout the 
cause to encounter the positive injur 3 ' to 
bis own health, or at lea.st his mental en- 
joyments, very frequently resulting from 
the indulgence of a revengeful spirit, and 
the reflection lhat he has torn a fellow- 
creature from his family, and deprived 
him of the means of supporting tlieni, 
and sometimes perhaps separated him 
from a dying relative, or at least cxjre- 
dited his debtor’s ruin, without any benefit 
to himself; and when by indulgence he 
might have received at least a part pay- 
ment, and had the satisfaction of perceiv- 
ing that his debtor hud overcome his dif- 
ficulties; besides the possibility ofa change 
in his own circumstances, and of his 
having to pray indulgence cvenof liis pre- 
vious debtor, or his relatives or friends, 
and when he must expect retrihutiun,.anci 
that indulgence will be shewn or withheld 
to him as ho had evinced it to others. 

Jt is much to he feared that most ar- 
rests are made in intlulgence of a spirit of 
revenge f a motive as condenniublc as it is 


prejudicial to the individual influenced by 
it. Many instances have been known of 
creditors having threatened to arrest even 
a dying man, and even the actual arrest 
of a dead body, as in the instance of 
Dryden, staled by Dr. Johnson in his 
life, but which Lord Kllenborough de- 
clared to be an indictiihle offence, Jones 
V. Aslmrnhnm j 4 East’.s Rep. 455 ; and 
1 Smith, 188. Speaking of an unfortu- 
nate debtor with a family of seven chil- 
dren, having in con.sequencc of severe 
illness been sued for and taken in execu' 
tion in a borough Court for a debt of only 
eighteen shillingSt one of the editors of the 
first influential public journals in a.o. 
1834, thus observed ; — “ Thus was a 
young man disgraced like a felon, his 
character blasted, all the worst passions 
engendered, familiarised with u prison, ren- 
dered desperate and exasjicrated against 
the laws of his country, irritated to the 
highest degree witli society altogether for 
permitting the infliction of such severe 
punislimeut upon one of its members 
merely for becoming indebted in a few 
shillings whilst lempora/ily endeavouring 
to save a starving family, and all this oc- 
casioned by an honest man being out of 
employment for a short time, and owing 
without costs only four shillings for bread, 
which for the moment he was unable in 
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sworn to to have been due, he may at least be subjected to 
costs under 43 G.3, c.43, s. 3.(u) 

Thirdly^ The next inquiry must be, whether the defendant 
has any general or qualified or temporary privilege from arrest 
that woqld render any affidavit useless. The privileges from 
arrest are either general and absolute, or limited and qualified 
as to time or place, and are expressly reserved and continued 
as before by 2 W. 4, c. 39, s. 19. (jr) 

Those of the former nature include the King's immediate 
attendants and domestic servants, such as one of the chaplains 
of the king, wdio, however numerous, cannot, be arrested 
without leave of the Board of Green Cloth, (y) or a domestic 
herald of the king, if shewn to be in his actual service, but 
not otherwise, ( 2 ) and others who can shew that they are 
bound to attend the king when required ; though the Courts 
are reluctant to discharge a defendant from an arrest at his 
instance, unless he shew that he has at least once actually 
attended the king, and continues liahle to do so. (a) All the 
Royal Family and Ambassadors and their sertmnts are also pri- 
vileged. (/>) So are Peers, whether English, Scotch, (c) or 
Irish, (c) although they have not any right to sit in the House of 
Lords, (c) Peeresses, and 3femljers of the House of Commons, {d) 


(t ) Griffiths V. Poinlon, 2 Nev. & Man. 
675 j Summers v. Orotvenor, 4 T^r. 222, 

(а) Tidil, 190 to 216. 

(y) Prior V. Dryden, Exclicqucr, SHt 
January, 18S5. 

(c) Leslie V. Disneyt 9 Legal Observer, 
172. 

(fl) Lunlley v. Baltinc, 2 Barn. ^ Aid. 
234. 

(б) But the alleged servant must be in 
the actual service and employ of the am- 
bassador, A chovhter bond fide hired and 
paid for singing in a Konum Catholic 
chapel of an ambassador may be privi- 
leged ; but ijuicre Avhetber (he goods of 
such party arc privileged against a dis- 
tringas or H. fa. Fisher v. Begrez, 3 Tyr. 
181. 

(c) See recent cases as to the privilegeJi 
of Irish peers, Coates v. Lord Hawarden, 
7 B. & C. .388, and of a Scotch peer, 
L^igl^y V. FmvI of Stirling, 8 Bing. 55 j 
and as to the privileges of Scotch peers 
from arrest, although not one of (he six- 
teen peers summoned to parliament, the 
following amusing case is in point. The 
Lord Mordington, who was a Scotch peer, 


but not one. of those who sat In par- 
liament, being arrested, moved the Court 
of Common Pleas to be discharged, as 
being entitled by the act of the Union to 
all the privileges of a peer of Great Bri- 
tain, except a scat in parliament, and 
prayed an attachment against the bailitr, 
upon which u rule was made to .shew 
cause. And thereupon the bailin’ made 
an offiidavil, viz. what was considered an 
exculpatory, that when he arrested the 
said lord lie was so mean in his apparel 
as having a worn out suit of clothes and 
a dirty shirt on, and but sixpence in his 
pocket; that he could not suppose him 
to be a peer of Great Britain, ami, there- 
fore, through inadvertency arrested him. 
The Court discharged the lord, and made 
the bailitf ask pardon, Lord Mordington s 
case, Fortcscue, 165. 

(d) And if a person who lias been ar- 
rested become a member of parliament, 
the (h)urt on motion pending the action 
will order an exoncretur to be entered 
on the bail-piece, I'hillip V, Wellesley , 
X Dowl. 9. 
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the Judges, and even Serjeants, {e) and Attornies and Solicitors 
who have taken out their certificates, and practised within a year 
and in move than a single instance, (/) (excepting when sued by 
a side clerk of the Court of Exchequer.) {g) Bankrupts who 
have obtained their certificates without fraud; Insolvent Debtors 
duly discharged ; married women who have not obtained credit 
by deceptive means, corporations and hundredors, and exe^ 
cutors and administrators, when sued in their representative 
character, have also a general privilege from arrest. 

Temporary or qualified privilege from arrest extends to all 
persons, either necessarily or of right, attending any Court 
or forum of Justice, whether as a party interested or as a 
witness, barrister, attorney or juror, and eundo, morando et 
redeundo, i.c. (joing to, staying at, or returning from the 
Court, (//) or on a matter of arbitration referred to a private 
arbitrator ; (i) and a party wliilst proceeding to a Court to be 
present on the trial of his cause, (A) and a petitioning creditor 
returning from attending Ijefbre the commissioners, though 
merely to watch the proceedings and offer himself as assignee, 
are thus privileged. (/) Barristers are not only privileged 
whilst going to or attending or returning from any Court on 
a particular day, but arc so also throughout an entire cir- 
cuit. {m) 

But the privilege from arrest eundo, morando, et redeundo is 
confined to civil proceedings, and a defendant who has been 
in custody on a criminal charge of fdony, and has been ac- 
quitted and discharged, is not privileged from arrest on his 
return home ; and the Court w ill not relieve him from such 
arrest, (w) unless it appear that his apprehension on the crimi- 
nal charge was a contrivance by the plaintiff’ to get him into 
custody in the civil suit, (o) 

As regards attornies their general privilege from arrest is 
preserved by 2 W. 4, c. 39, s. 19. (/>) But it has been recently 


(e) 1 Arch. K. B. 4lli ed. 

(/) 1 Dowl. Hep. 208 J 2 VV. 4, c.:39, 
s. 19. 

(g) Stohes V. White, 1 Croinp. M. & 
R. 223. 

(h) Rex V. Blake, 2 Nev. & Man, 31 2. 
A party to a writ of error or appeal in 
tiie House of Lords may, on petition, 
obtain an antecedent protection against 
his arrest pending the hearing, see Pul- 
iner’s Pr. 85. 

(t) Spence V. Stuart, 3 East, 89 ; Z?««- 


dall V. Gurnei), 3 Barn. & Aid. 252; 

1 Chit. Rep. 679, S. C. 

‘ {k) Pitt V, Kvuns, 2 Dowl. 223. 

(/) Selbu V, Hills, 8 Bing. 166. 

(m) Uippesley's case, 1 H* BJti. 646 ; 
Lumky v. , 1 Crouip. & Mcc. 579 ; 

2 Dowl. 51,S.C. 

(«) Goodwin v. Lordon, 1 Adol. 5c Ellis, 
378 ; 3 Islev. & Matt. 879. 

(o) Wells V, Gurney, 8 B. 5c A. 220 ; 
Barratt v. Price, 1 Dowl. 725. 

(p) Ante, 153. 
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decided that according to the rule in the Exchequer, there is CHAP. Vlll. 
no privilege against privilege, and that Side Clerks of the J^®*^*^®®"***®* 
JExchequer ^re still entitled to arrest attornies of the other Caviar, 
Courts by capias of privilege ; (r) but that privilege does not 
extend to attornies of the other Courts, and therefore an attor- 
ney of the King’s Bench cannot arrest an attorney of the Com- 
mon Pleas, or vice versa, (a) 

If a plaintiff or his attorney, knowing that a defendant is 
privileged from arrest, wilfully arrest liim, a special action on 
the case may be supported, but not otherwise ; (0 nor, as it 
seems, can in any case an action of trespass for arresting a pri- 
vileged person be sustained ; so that it is not prudent to risk 
an action for arresting a privileged person, unU-'^s clear evi- 
dence of the defendant’s knowledge of the privilege, if not 
malice, can be adduced, (w) 

The recent general rule, Hilary T. 2 W. 4, r. 7, prohibits a 
second arrest after non pros, nonsuit or discontinuance, without 
first obtaining a judge’s order for the purpose, (a) But, as 
presently shown, a second arrest may be made, even upon the 
same affidavit and process, where the defendant has obtained 
his release by misrepresentation or fraud, or by giving a check 
that is not honoured, {y) 

Fourthly^ The 12 G. 1, c. 29, s. 2, requires an affidavit to lumrthiy, ot' 
be 7nade and fled of a cause of action to the extent of 10/. or 
upwards, before the issuing of any bailable process, and which 
was increased by 7 & 8 G. 4, c. 71, to 20/. or upwards, and 
must by that statute and 43 G. 3, c. 4G, be of an orlyinal catisc mni rules. 
of action, over and above costs, charges and expenses, and in 
the counties palatine to the extent of 50/. (z) The 12 G. 1, 
c. 29, s. 2, enacts, that such affidavit may be made befoic any 
judge or commj|sioner of the Court, out of which the process 
shall issue, authorized to take affidavits in such Court, or else 
before the officer, who shall issue such writ, or his deputy, 
and who is to have a fee of 1a. for such affidavit, and no moi'b; 
section 2 enacts, that unless such affidavit of the plaintiff’s cause 
of action be made, the plaintiff shall not proceed to arrest the 


(r) Stoker v. While, 1 Cr. M. & U. 
223. 

(s) See observatiuns in Stoker v. White, 
i Cr. M. & H. 230. 

(0 Stoker v. While, 1 Cr. M. & R. 
223 ; 4 T;yr. 786. 

(u) Id, ibid,} Tarito?tv, Fisher, 2 Doug. 
671. 


(x) See the histunces in which a se* 
cond arrest may be oixk'red, Anon, 1 
Dowl. 59 ; Mellis v. Fa^uhs, 1 Cromp. & 
J. 82; Hamilton v. Pitt, 7 Uiiig. 230; 
Wilson V. Hamer, 8 Uiiig. 54. 

(y) Cantelloiv v. Freeman, t Cromp. & 
M. 536. 

(fr) 7 & 8 G. 4, c. 71. • 
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defendant. It should seem, therefore, if there should be no 
affidavit whatever, an arrest would he void^ and subject the 
plaintiff and his attornc}^ to an action for false imprisonment, {a) 
and a small mistake, as maketh and saith, omitting oath,*' or 
maketh oath and said, (instead of saith i) would be fatal, (i) 
But the consequences of a mere imperfection, constituting an 
irregularity, would, at least as regards the interference of the 
Court on motion, be aided by putting in bail above, (c) The 
general rule, Hilary term, 2 W. 4, r. 7, prohibits a second arrest 
after non pros, nonsuit or discontinuance, without the order of 
a judge;(rf) and the 8th rule requires affidavits to hold to 
bail for money paid to the use of the defendant, or for work 
and labour d^ne, to swear that the money was paid, and the 
work done at the request of the defendant ; {e) and rule 9 
orders that no supplementary affidavit shall be allowed to sup- 
ply a deficiency in an affidavit to hold to bail. (/) 

An affidavit to hold to bail is not considered as the com- 
mencement of the action, or as a proceeding therein; and 
therefore, although an action be discontinued, such termination 
of the suit will not affect the affidavit, but it may be again 
acted upon in support of a fresh action, and a new affidavit is 
not necessary, {g) For the same reason, as there is no action 
pending, such affidavit is not to be intituled in any cause as 
between the parties or otherwise, and it would be improper to 
describe the claimant or debtor as plaintiff or defendant, (h) 


Form and rc- 
({uibites of such 
aaiduvit. (t) 
Title of ('oitri, 
but not in aijy 
cause*. 


An affidavit to hold to bail is in general intituled in the 
Court in which it is to be used, as thus : “ In the King’s Bench,” 
or In the Common Pleas,” or In the Exchequer of Pleas.” (i) 
The fourth rule of Court of Hilary term, 2 W. 4, directs that an 
affidavit sworn before a judge of any of the Courts of King’s 
Bench, Common Pleas or Exchequer, shall be jpeeived in the 


(a) Olaver v. Price, 3 Dowl. 261. 

{bS Harwood v. — — , 1 Gale's Rep. 
Excu. 47. 

(c) Per J., Dalton v. Barnea, 

1 Maiile & S. 230; IV Argent v. Vivani, 
1 East, 230 ; Shawmari v. Whatley, 6 
Taunt. 185; 5 Moore & 8. 94; Tidd, 
J88. 

(d) See Jervis’s Rules, 43, note (A), 
for the prior decisions. 

(c) See prior decisions, Jervis’s Rules, 
44 ; and that a preceding request is neces- 
sary, see observations, Exalt v. Partridge, 
8 Term Rep. 310 ; and 1 Saunders’ Rep. 
264, note (l); sec decisions in the King’s 
Bench and Exchequer to the same effect 
before this rule, lUeves v. Utichar, 2 Tyr. 


161 ; 2 Crom. & Jerv. 44, S. C. ; Mar^ 
shall V. Davison, 2 Tyr. 315; but the 
Court of Coiimiou Pleas held otherwise, 
Beeves v. Hucker, 2 Crom. & Jer. 44, 
and therefore the Rule of Hilary term, 2 
W. 4. was promulgated. 

(/) See Jervis’s Rules, 44, note (;), 
ahcl Tidd, 189. 

(g) liichards v. Stuart, 10 Bing. 322 ; 
3 Moore & S. 778 ; Coppin v. Potter, 10 
Bing. 441. 

(/i) Urquhart v, Dick, 3 Dowl. 17 ; 9 
Legal Obs. 222. 

(i) See the general requisites of affida- 
vits and exception, post, Chapter on Mo- 
tions; and 1 Arch. K. B. 96. 
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Court to which such judge belongs^ although not intituled of 
that Court ; but not in any other Court, unless intituled of the 
Court in which it is to be used. (A) But that rule does not 
apply to an affidavit sworn before a commissioner of one of the 
Courts, if by the jurat it appear to have been sworn before such 
commissioner ; even in Scotland, it need not be intituled of the 
Court. (Z) The affidavit should not be intituled in any cause, 
because it is sworn before the inception of an action, {m) 

In the King’s Bench there was an express rule of Court, 
requiring the true place of abode and addition (i. e. rank, de- 
gree, profession, trade or occupation, &c,) of every person 
making any affidavit to be inserted therein ; (w) but there was 
no such rule in the Common Pleas, (o) Now,* however, the 
general r%le for all the Courts of Hilary term, 2 W. 4, r. 5, ex- 
pressly orders that the addition of every person making an 
affidavit shall be inserted therein {p) and if the statement of 
the deponent’s present residence or place of abode, or proper 
addition, should be omitted in an affidavit to hold to bail, the 
defendant arrested thereon would be discharged out of custody, 
or the bail bond cancelled, on the defendant’s entering a com- 
mon appearance, (y) The object of these rules was the better 
to identify the deponent, so that the proper party might after- 
wards be indicted in case of perjury; and the last general rule 
extends as well to affidavits in an advanced stage in the cause, 
as to affidavits to hold to bail, (r) But it has been decided 
that the residence of a deponent is properly stated y as clerk 
to S. A. and J. J. S. of Chiswell Street, in the *county of 
Middlesex, Stable Keeper,” without more particularly stating 
his own residence. ( 5 ) But there is no necessity to state 
the residence of the defendant when not a deponent, and 
if unnecessarily stated in the affidavit, a variance in the de- 
scription of the residence in the capias will not be material, (t) 
It would be difficult to enumerate all the decisions on the older 
rules of Court relating to the consequence of insufficient state- 


(k) See Jervis’s Rules, 42, note (e). 

(l) Vrquhart v. Dick, 3 Dowl. i7 ; 9 
Legal Obs. 222 ; and see Bland v. Drake, 
1 Cliitt^’s R. 16S ; Howell v. Wilkins, 7 
Bar. Sc Cres. 783. 

(m) R. T. 37 G. 3, 7 T. R. 454, in 
K. B., but formerly contra in C. P. Tidd, 
174. 

(/i) Rule Mic. 15 Car. 2, reg. 1, K. B ; 
R. M. 37 G. 3, 7 Term R. 454 j Jarrett 
t. Dillon, 1 East, 18, 330; 2 Bar. & 
Cres. 663 ; 4 l^unt. 154. 


(o) 6 Taunt. 73 ; Tidd, 179. 

(p) See Jervis’s Rules, 43, note (/); 
and prior decisions still applicable, Tidd, 
179. 

(^) Imwsoh v. Case, 1 Cromp. 6c M. 
481 ; Jarrett v. Dillon, 1 East, 18 ; 1 
Arch. K. B. 96. 

S Lawson v. Case, 1 Croiii. & M. 481. 
Alexander v. Milton, 2 Tyr. 495 ; 
2 Crom, & J. 424, S. C, 

(r) Baffle V. Jackson, 2 Dowl. 505; 
Welsh V. Longford, id, 498. 
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ments of the addition of abode or degree, in affidavits to bold 
to bail, most of them have been collected in the best modern 
vrorks. (?i) 

The names of the parties, especially of the defendant, must be 
accurately stated; but \vc have seen that the recent act, 3 & 4 
W. 4, c. 42, s. 12, and rule 32, Hilary term, 2 W. 4, introduced 
exceptions, where the plaintiff had used due diligence to as- 
certain tlie correct name, {x) 

The statutes 12 G. 1, c. 19, s. 2, and 43 G. 3, c, 46, s. 1, 
7 & 8 G. 4, c. 71, s. 1, require the affidavit to show an ori- 
ginal cause of action to the extent of 20/. or upwards,^' The 
term original was introduced to prevent an arrest for a 
claim increased by costs. The words “ cause of action'^ mean 
present right of action, and as regards affidavits to bold to 
bail, import a contract or liability express or implied, and a 
hr each of such contract, and is confined only to debts com- 
pletely overdue, so as to exclude a claim debitum in present!, 
but soivcndum in fiituro, unless a judge should think fit to 
make his special order to hdld to bail, and which be sometimes 
will do, even for an assault and battery, especially when com- 
mitted by a naval person, who is likely to leave the kingdom, 
and perhaps will long continue abroad. The affidavit must 
therefore be certain and explicit, and so positive as to a sub- 
sisting and continuing debt, that in case it be untrue, the party 
making it will be liable to an indictment for perjury; {y) and it 
must, in technical language, be certain to every intent, and 
cannot be siipported by mere inference or legal deduction, or 
conclusion, {z) and should at least contain such averments, and 
certainty as would be essential on special demurrer to a de- 
claration, or at least it should be as certain as a count in a de- 
claration, and which indeed must afterwards conform. It has 
been well observed that the strictness required in affidavits to 
hold to bail is required not only to protect the liberty of the sub- 
ject and guard defendants against the consequences of perjury, 
but also to guard those who maJee the affidavit against any 
misconception of the law, and that therefore the leaning should 
always be to great strictness of construction, where one party 
is to be deprived of his liberty by the ex phrte act of another *{a) 

(m) Ti(l(3, 9th ed. to 190^ 1 (a) Per Lord Ellenborough, m Taylor 

Arch. K. B. 4th ed. 97 to 105. ^ v, Forbes. 10 East, 316 ; and see iBrad- 

(a) Ante. 163, 166. See the decisions shaw v. Saddlnigton, 7 East, 95 j and see 
and forms, 1 Arch. K. 13. 97, observation of Vaughan, B., in Townsend 

(y) Tidd, 182 j Tucker v. Frasicis, 4 v. Bums, 2 Groin. & J. 471 ; and see in* 
Bing. 142 ; Beytnett v. Dawson, id. 609. stances 1 Arch. K. B. 97. 

(s) Smith V. Escudier, 3 Tyr. 219, 
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Thus a person, who had of his own accord, and without re- 
quest, paid money or performed work for the benefit of ano- 
ther, might fancy he was entitled to swear that die defendant 
was indebted to him, whereas the law declares that a per- 
son cannot so constitute himself creditor of another without 
his concurrence, and therefore the recent rule requires the 
deponent to swear that the money was paid or the work done 
at the request of the supposed debtor, {h) Indeed it would 
almost seem that disapprobation of arrests had induced the 
Court in some cases to require even greater distinctness, and 
particularly in an affidavit to hold to bail, than would be es- 
sential to subject the party to an indictment for perjury, which 
was at first the only general requisite ; thus an affidavit to hold 
to bail the drawer of a bill, or indorser of a note, must state 
that the acceptor or maker had not paid the amount, (c) and an 
affidavit for money lent must shew that the loan was to the 
intended defendant, {d) and yet it is clear in both cases that, 
unless the defendant was really indehted at the time of so 
swearing, the deponent w’ould be indictable for perjury ^ and if 
the acceptor or maker had already paid the debt, then it is 
scarcely possible to put a case in which the arrested party 
could still be indebted. So an affidavit to hold to bail on a bill 
or note should shew the date and time when it was payable, or 
expressly swear that it was payable on an antecedent day, for 
otherwise, on the doctrine of debitum in presenti solvendum 
in futiiro, the affidavit that the defendant was indebted might 
be true, although the bill was not yet due. (c) 

For debts acknowledged to be due by the defendant’s 
nature to a xcritten instrument, especially when he has autho- 
rized the circulation of a negociable security, there is so strong 
an inference of the existence of a just debt, that even in many 
places on the continent (where arrest in general is not per- 
mitted) arrest is allowed upon such instruments, (/) and less 
strictness should then be required in the affidavit than in other 
cases. It is now clearly settled 7iot to be necessary to state the 
date of a bill of exchange in an affidavit of debt, and it suffices 
to shew that the time of payment is now passed ; {g) and if in 
an affidavit that an aggregate named sum is due upon a bill or 
note sworn to have been expressly payable with interest, and 

(6) /Inte, SSa, note (e); and sec Or«i/ (/) 4 Pardessiis, 235; Dc la Con- 

V. Shepherd, 9 Leg. Ob. 379, 330. trainle par Corps, and in a late case so 

(c) Smith V. Ebcudicr, 3 Tyr. 219. decided at Fraiikrort sur Main. 

(d) Smith v.'Stephevs. (^) Shirley v, Jacobs, 5 Moore & Scuit, 

(e) Kitk V. Almond, 2 Tvr. SI6 ; 2 67 ; 3 Dowl, 103, S. C. 

Crom. Sc J. 354, S. C. 
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OF THE WRIT OF CAPIAS, 


CHAP. vin. ^ principal money and interest, the principal suor and 

PiiocEEDiNcs date when the same became due be stated, from which interest 
Capias. Can be Computed, that will suffice ; (//) but if the amount of the 
' principal moneys payable by the bill, be not stated, and yet the 

aflSdavit be for interest as well as principal, then, according to 
the recent decisions, the affidavit will be insufficient, (?) if it 
profess to arrest for interest, but not otherwise ; {k) for unless 
by the express terms of the contract interest has been reserved, 
(and which in that case must be stated,) there cannot be an 
arrest for interest; for although under the 3 & 4 W. 4, c. 42, 
s. 28, the jury 7nay give interest if they think fit, that is con- 
tingent and discretionary, and therefore unless reserved by 
express contract^ interest is not a certain debt^ for which the 
defendant can be arrested, (/) and therefore an affidavit of debt 
for money lent and interest thereon is bad ; (m) and this is the 
reason why in one case it was held that an affidavit to arrest 
on a bill of exchange orpromissory note must state the amount 
. of the principal money thereby payable, because otherwise the 
sum might be made up of partly of principal and the residue 
of interest, when the former might not have been the subject 
of arrestj (w) and an affidavit to hold to bail for principal and 
interest, without distinguishing how much for each, was on 
that account holden insufficient, (o) Sometimes, therefore, the 
affidavit to hold to bail on a bill or note states the debt sworn 
to be principal money due and payable by the bill or note;” 
but the safest course is to set forth the date and all the other 
particulars of the bill. However, an affidavit to hold to 
bail for 50/. for money paid and expended for the defendant’s 
use,*and at his request and for interest agreed to be paid there- 
on, is sufficient, because that imports an express contract for 
interest ; (p) and an affidavit that the defendant is justly and 
truly indebted in 500/. for money lent by the plaintiff to the 
defendant, at his request, aiid for interest due on the said sum 
of 500l,f and for money had and received, &c.” is sufficient, (q) 
If an affidavit state that defendant is indebted on a bill of ex- 


(h) Rogers V. Godhold, SDowl, 106; 
Brook V. Coleman, 1 Croinp. &, M. 621 ; 
3 Tyt, 592, S.*C, ; Brown v. Jackson, M. 
T. 1834, 9 Legal Ob. 108 ; but see 
Lewis V. Gompertz, 2 Tyr. 317 ; 2 Crom. 
& J. 352, S. C. semble, contra. 

(<) Id. ibid. ; Westmacolt v. Cook, 2 
Dowl. 519 ; but sec Pickman v. Collis, 
9 Leg. Ob. 332. 

(/v) Westmacott v. Cook, 2 Dowl. 519. 
(/) Id. ibid . ; CuUum v. Leeson, 2 Cr, & 
M. 406 ; 4 Tyr. 266, S. C, 


(m) Cvllum V. Lecson, 2 Cr. & M, 
'406 ; 4 Tyr. 266, S. C. 

(n) Id. ; Brook v. Coleman, 1 Cr. & M. 
62 ; 3 Tyr. 592, S. C. but see Phillips 
V. Turner, Mich. T. 18.34, 9 Leg. Ob. 
110 . 

(o) Latraillc v. Hoepjiner, 10 Bing. 
334; Mazmall v. Mathew, id, 306. 

(p) Hutclmmn v. Harerave, 1 Bine. 
N. C. 369. 

Cv) Pickman v. Collis, 1 Gale, Exch. 
Rep. 47. 
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change, payable at a day past, this suffices, without stating that 
the bill was not paid when due, or that it is still unpaid, (r) 
An affidavit to hold to bail an husband and wife, must shew 
that the goods were sold, or the cause of action accrued before 
the marriage ; (s) and if at the suit of husband and wife, the 
affidavit must also shew that the debt accrued due before the 
marriage. (/) And an affidavit stating defendant to be indebt- 
ed to plaintiff for goods sold by him and his late partner, 
without stating the dmih of the latter, is insufficient, (w) 

Tf an affidavit to hold to bail for several causes of action 
sliould be defective as to one, it will be bad in toto, so as to 
entitle the defendant to be discharged out of custody ; {v) and 
this rule prevails, although the affidavit swear to stparate 
and separate causes of debt, and all but one of them are cor- 
rect. (.r) Independently of the uniformity of process act and 
rules thereon, care must be observed that the affidavit is for 
the same cause of action as will accord with the form of action 
to be stated in the writ and declaration, or rather the writ and 
declaration should not vary from tl;e affidavit, for otherwise in 
a bailable action the bail will be discharged ; and if the decla- 
ration should vary from the writ in the form of action, the 
former will, since the uniformity of process act, be set aside for 
irregularity, (y) But where the affidavit was for goods sold 
and money lent, and the declaration contained no count for 
goods sold, it v/as held no ground for applying to have an ex- 
oncretur entered on the bail piece. 

Although wriis^ as we have observed, arc usually on parch-- 
merits affidavits to hold to bail in all the Courts arc written in 
words at length on p)lain jmper, and without the least erasure, 
especially in the jurat, and are usually intituled in the proper 
Court; and to save time, the proper jurat is written before the 


(r) Vkillipa v. Turner, 3 Dowl. |()3, 
S. P, ill Covenant j Lambert v. Wraij, id. 
169. 

(s) Morgan v. Davis, 5 Moore & Scott, 
93. 

(t) Tf ffcie V. Wade, 4 Bing. 50. The 
statement of the cause of action must 
necessarily vary according to the fads 
of each case. Those usually occurring 
are stated in Ihc works referred lo in 
the note * 

* Tidd's Forms ; T. (3r»tty’s Forms, 
16 to 38 ; those on Bills and Notes Chitly 
on Bills, 8th edit. 773, 77 1; the sub- 
stance also of the great variety of common 
counts in 2 Chitty on Pleading, .^hli 
edit. :]7 to 178, may readily he applied. 

VOL. Ill, 


(u) Edgar V, Walt, 1 Harrison R. 108. 
( d ) Baker v. Wells, 1 Crom. ik M. 
238 ; 3 Tyr. 182; Kirk v, Almond, 2 Tyr. 
316 ; 2 Crom. &: J. 354, S. C. 

(a) Id. ibid , ; sed qutcre prindiUe. 

(p) Ante, 194 to 199 \ Svrircner v. Wa- 
thing, 1 Harrison Rep. 8. 

(z) Per Littlcdale, J., Gfaq v. Harvey, 
1 Donl. 114; 1 Arch. Pr. iv. Ji, ( 10], 
sed aueerc. 


The forms of several jurals are given in 
Chidy’s Summary of Practice, 316, 317 ; 
and T. Chilly’s Fv»rms, 16, 17 ; and see 
more fully, cliaplor on Affidavits and 
Motions. 

Z 
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deponent goes before the Court, judge, commissioner, or other 
officer authorized to administer the oath. 

The 12 G. 1, c. 29, s. 2, enacts, That the affidavit of debt 
may be made before any judge or commissioner of the Court 
out of which the process shall issue authorized to take affi- 
davits in such Courts, or else before the officer who shall 
issue such process, or his deputy, which oath such officer or 
his deputy is hereby empowered to administer.” Foreign 
affidavits are not affected by that act.(«) The 1 W. 4, c. 70, 
s. 4, impliedly authorizes the swearing an affidavit of debt 
before the judge of either of the superior Courts, though to be 
used in a Court of which he is not a judge; and an affidavit 
to hold to hail may be sworn before a commissioner, who is to 
be the plaintiff’s attorney, and has already been retained in 
the cause ; (i) and although it is expressly provided that wo 
other affidavit pending the cause can be so sworn. When 
made in London it may be, and usually is, sworn before the 
officer who issues the process, or his deputy, under express 
enactment; (c) but if before the latter, he must have been ex- 
pressly appointed to issue process, and not merely for taking 
affidavits ; (rf) and a deputy of a deputy is not within the 
act. (o) 

It was recently decided that a capias issued after the unifor- 
mity of process act, upon an affidavit sworn before the passing 
of that act, before the deputy-signer of Bills of Middlesex ^ 
was not irregular ; (y* ) but since that act, an affidavit to hold 
to bail in King’s Bench must be sworn in Court, or before a 
judge or commissioner, or at the King’s Bench office, and not 
at the Bill of Middlesex office. 

In Brett v. Ilungaly 11th June, 1834, in Bail Court of 
King’s Bench, Mr. Justice Williams made absolute a rule nisi 
for discharging the defendant out of custody on common bail, 
on the ground that the affidavit to hold to ball was defective ; 
because although it appeared to have been sworn before Mr. 
Horn, duly authorized to administer an oath, yet the jurat did 
not show that Mr. Horn was a commissioner of affidavits in the 
King’s Bench, nor was the affidavit intituled In the King’s 
Bench.” In another case it was held, that a jurat which stated 
the affidavit to have been sworn at Edinburgh, was not objec- 


(a) Per Parke, B., in Young v. Becit, (J) Rogers Jones, 7 Bar. & Ores. 8(3. 

1 Cr. M. & B. 455. As to foreign allida- (e) Hughes v. Jones, 1 Bar. & Adol. 

vits, see 1 TidcJ, 181. 388. 

(fr) 11. E. 15 G. 2 ; II. H. 2 W. 4, r. (f) Young v. Beck, 1 Cr. M. & R. 
6. 448. 

(c) 12G. l,c. 29,8.2. 
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tionable on account of an omission to state the county within 
which that city is situate, (gf) 

Many decisions are to be found in the books relative to the 
jurat or statement of the deponent having been sworn, but 
these will be more fully stated when Ave consider the requisites 
of affidavits in general in support of or against a motion. (//) 
The jurat must contain the day, year, and place of swearing 
the affidavit; (i) but ^^sworn at Edinburgh,’^ without stating the 
county within which it is situate, suffices, (k) The statement 
of time is essential, because after the lapse of a year without 
any proceeding, there should be a fresh affidavit. (/) 

l^he rule Mich. T. 37 G. 3, prohibits any erasure in a jurat, 
and this how^ever plain the jurat may continue, whether in read- 
ing the same what has been erased or written upon the same be 
included or omitted, (w?) The object of this rule was to prevent 
any ambiguity or doubt in the precise terms in which the de- 
fendant had sworn, which, if erasures were tolerated, might be 
rendered doubtful. 

The jurat in England (though the reverse in Ireland) is 
usually subscribed at the left hand corner at the foot of the 
affidavit, and before the deponent is sworn he signs his name 
at tlie other corner, immediately under the last word of the 
body of the affidavit. The deponent is then sworn on the 
New Testament in these w^ords, ‘^The contents of this affidavit 
are true, so help me God,” and he then kisses the book. If a 
Quaker, he thus affirms, ‘‘ I solemnly affirm that the contents 
are true,” and he docs not kiss either Testament. For admi- 
nistering such oath or affirmation, the statute G. 1, c. 29, 
enacts that a Jee of one shilling shall be paid, and no more. 
In the country the deponent is usally sworn before a commis- 
sioner of the proper Court, and frequently (in this only instance 
of an affidavit to hold to bail) before the plaintiff' ’s own attor- 
ney ; but in London he is sworn before the officer who signs the 
writ, and who is to keep and file such affidavit. 

The usual form of an affidavit to hold to bail is in the form 
given in the note, (w) 

ig) Urqxihari v. D/cfc, 9 Legal 01)ser- 404, 405 j Rule M. 37 G. 3. 

ver, 222. (/v) Vrqnhart v. Dick t 9 Legal Obscr- 

{h) Past i and see 1 Arch. 105 ; and a ver, 221, 222. 
gitat variety of jurats, T. ChiUv’s Forms, (/) Purl v. Oiwn, 1 Dowl. G91 ; and 
2d cd. 18, 19. sec 1 Arch. 108. 

(i) Daev. T(oCf 1 Cliitty’s Rep. 228; (m) Williams v. Clough, 1 Adol. & 

IFcwi V, Stephens, 3 Moore, 230 ; Tidd, Ellis, 376, 

(n) In the King^s Bench, [or Common Pleas, or Exchequer of Picas]. 

A. B., of Chelmsford, in the county of Essex, linen draper, maketh oath and saith 
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promissory 
note, bill of ex- 
clmnge, goods 
sold, work done, 
money lent, 
paid, had, and 
received, and on 
an account 
stated. 


Sworn before a 
commissioner. 


Before signer of 
writs in K. B. 


Before filacer in 
C. P. 


Although a defect in the affidavit to hold to bail may be 
substantial, yet it must, like irregularities in process, be ob- 
jected to within a reasonable time, and before the plaintiff has 
taken any expensive proceedings, which would be deemed a 
waiver of the right to object ;(o) and it is too late* to object 
after the defendant has put in bail, (/>) or after obtaining time 
for that purpose, {q) or after the time for putting in bail above 
has elapsed, (r) or the defendant has ineffectually attempted to 
justify bail, though the Court may be induced to give further 
time, partly in respect of an objection to the affidavit; {s) and 
when an affidavit has been expressly sanctioned by a judge by 
Ms ordering bailable process for a named amount, no objection 
can be taken with effect, (i) But delay in the application may 
be excused by the circumstance of the affidavit having been 
mislaid, (w) We have seen that the recent rule Hil. T. 3 W. 4, 


that C.D. is justly and truly indebted to this deponent in the principal sum of,£ , 

as indorsee of a promissory note dated on , the day of , a.d, , and 

made and signed by tlie said C. I)., and for tl)c ]>aynient of the said sum of £ lo 

E. F. or order, at a certain day now^past, and by the said E. F. duly indorsed to this 

deponent ; and in the further principal sum of .£ , as indorsee of a bill of exclumgc 

dated, &c. made and drawn by E. F. upon and acce|)tcd by the said C. D., and for 

the payment to the said E. F., or his order, of the said sum of £ , at a certain day 

now past, and by the said E. F. indorsed to this deponent ; and in the further j)rin- 

eipal sum of ,for the price and value of goods sold ami delivered by tins deponent 

to the said C.l)., at his reriuest ; and in the further princij)al sum of £ , for the 

price and value of work done, and materials for the same provided, by Ibis (h'ponent 

for the said C. D. and at his ra/uest ; ^ and in the further principal sum of £ , for 

money lent by this deponent to the said (). D. at his request j and in the further 

principal sum of ,£ , for so much money paid by this deponent for the us(‘ of the 

said C. D., and at hU request ; * and in the further principal sum of £ , liad ami 

received by the said C. L), for the use of this deponent ; and in the further principal 

sum of £* , for so much meiiey before then found and acknowledged by the said 

C. D. to be due from the said C. D. to this depoiuMit, upon an accuiint slated and 
agreed by and between them, of rlivers sums of money before then due and owing from 
the laid C. D. to this deponent. Deponent’s signature, A. LJ. 

S>vorn at , in the coiiiity of , oij the 

day of , before me G. H., a coinmis- / 

sioner for taking affidavits in the Court of King’s k 
Bench, [or Cuiiimoa Pleas or Exchequer.] i 

G. 11. 3 

[Oj* if sworn in town in Ktng\ Bench,'] 

Sw'orn at the King's Bench office in the Teiupic, on 1 
this day of , 1835, before me, J 

S. \V.> 

[Or f sworn in town in Common Pleas,] 

Sworn at the filacer’s office in Elm Court, Temple, ^ 

[or as the case may be,] this day of , > 

1835, before me, " .. F. F. j 


(o) Morgan v. Bayless and wife, 5 
Moore &c Scott, 93 ; 3^ Dowl. 1 17, S. C. ; 
D' Argent v. Pivaut, 1 East, 33, 31 ; 
Shawman v. Whatley, 6 Taunt. 185. 

(p) Beeves v. Hacker, g Tyr. 161 ; 2 
Croni. k J. 44, S. C. 

(y) Urquhart v. Dick, 9 Legal Obser- 
ver, 221, 222. 


(r) Tucker v. Colegate, 2 Crom. k J. 
489 ; 2 Tyr. 496. 

(s) l\Iorgan v. Davis, 5 Moore & S. 9.3, 
9 J ; Downesv. Witheriugtnn, 2 Taunt. 21 .3. 

(/) Brackenbitrif v. Needham, X Dow!. 
4.39. 

(if,) Ladbrooh v, PhillipSf 1 Harri''-on 
Bep. 109. 


These words are essential under the express rule, ante, 332, note (e). 
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]. 9, prohibits the use of a supple me niary affidavit to supply CHAP. Vlll. 
any deficiency in the first. Procijidings 

The 12 G, c. 29, requires that the affidavit to hold to Capias* 
bail shall he Jiled, and the same is always left in the office of Of filing the 
the officer who signs the writ, and whose duty it is forthwith **^'^®^*** 
iofile the same. But as tlie statute is silent as to the time of 
filing the affidavit, it would seem that if it has been duly left in 
the proper office, an arrest would not be set aside on account of 
the neglect of the officer to file the affidavit, (.r) If however the 
affidavit be left by the plaintifl’^s attorney in a wrong office, and 
there filed, then the arrest and proceedings thereon might be 
set aside, (/y) The filing, however, is by no means essential 
to complete the crime of perjury, which it is obviofls must, in a 
moral view, be complete the instant the defendant has wilfully 
sworn the affidavit with intent that it shall be used. ( 2 ) Some 
attornies, at the conclusion of the indorsement on bailable pro- 
cess, cause to be stated the time when the affidavit was filed, as 

thus ; ‘‘ Bail for £ , by affidavit filed 14/A June, 1834, one 

dclock, IL Sy We have already sufficiently considered the 
question upon the necessity of filing a fresh affidavit or copy of 
the first, on issuing concurrent or continued bailable process, {a) 

Fifthly, The proper and indeed only process upon which Fifthly, OHXxq 
one or more defendants who is at large can be arrested, is a and 

writ of capias, though when a defendant is already in custody requisites. 
ill one of the prisons of the superior Courts, a writ of detainer to 
eontinue such imprisonment at the suit of the new plaintiff, is the 
proper proceeding, and which is to be considered in the next 
chapter. It had been supposed, shortly after the passing of the 
uniformity of process act, 2 W. 4, c. 39, that a capias, as autho- 
rized by that act, was entirely a new process ; (6) but afterwards, 
in banc, it was held not to be entirely a 7tew process, and that 
therefore until a contrary regulation had been made, it might be 
issued by the same officer as bills of Middlesex had previously 
been issued, and that the affidavit on which it was to be founded 
might therefore be sworn before the deputy signer of bills of 
Middlesex ; (c) but now it would be otherwise, (rf) 

We have seen the fonn o’f a writ of capias, {e) and of 
several indorsements, {e) as prescribed by 2 W. 4', c. 39, s. 4* 


(x) Knowles v, Stevens, 1 Cronip. M. 
& ilos. 26 ; Srmv v, Stevens, 2 Dowl. 
664; ante, 325, 2 Kcn;y'on’s lU*p. 374. 

(y) Hussey v. Bashervitle, 2 Wils. 225. 
(s) H, V. Crohsley, 7 Term R. 315. 

(«) Ante, 219. 


(5) Young V. Beck, 2 Dowl. 462. 

(c) Young X. Bee':, 1 Cr, M. & R. 448> 
4J. 

(d) Ante, 222, 223, note (p). 

^ Ante, 155, in note. 
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OF THE WRIT OF CAPIAS, 


CHA1\ VIII. 13, 30, and by schedule No. 4, and that the 5th rule of Mich. 

Piiot^BDiNcs rj^ referring to the rule of Hil. T. 3 W. 4, requires an 

Camas. indorsement of the claim for debt and costs in actions for 
debts, {/) And it might here suffice to refer to the previous 
pages, where those forms and requisites have been so fully con- 
sidered, (g-) But as the proceedings by capias to arrest a de- 
fendant are still so frequent, it may be useful to subscribe, in a 
note, the full form of that writ with references to the previous 
pages, where every part has been fully considered, together with 
some further annotations, {h) 


(J ) Ante, 16(J, in note. (g) Ante, 162, to the end of Chap. V. 

Full form of a (It) William the Fourth, (1 ) hy the grace of God of the united kingdom of Great liri- 

writ of capias, lain and Ireland, king, defeiidei of the faith. To the sherilF of , greeting, (y) 

with warnings. We command you that you omit not by reason of any liberty in your bailiwick, but 

that you enter the same (.’>) and take C. D. [defendant’s full Clirisfiaii and surname,] 

(4) of Maidstone in the cour.ly of Kent, (6) [his residtucc or aupposed residence, (:>) 
tmd if there he more llutn one defendant, name them, (6) and the residence or mpposed re- 
sidence of each accordinghj,'] if i»o(7) [or “ they”] sliall lie found in your bailiwick, and 
him(7) [or “them”] safely keep, unlil he(7)[or “they’'] shall bavegivenyou l)ail,(d) 
or made deposit with you according ?’o law, (d) in an action on promhes. (9) [or “ of 
debt,'' or of covenant,” or ** of detinue,” or “ of trespass,” or on tl;e case,” as the 
cause of' action may be,^ at the suit of A. B., (10) [er if more than one plaintiff name 
them all] or until the said C. D. [rinmc all the dcfcndatits] shall by other lawful means 
he discharged from your custody. And we do iurlhcr command you, that on execu- 
tion hereof you do deliver a copy hereof to the said D. [name all the defend- 
ants], (ll) And we do licreby requiie the said C. J). [name allthe defendants] to take 
notice, tliat within eight days after execution hereof on liim [or *' them,”] inclusive of 
the da^^ of such execution, he [or “ they”] should cause special bail to l)e pul in for 
liim [or “ them,”] in our Court of King’s Bench, (12) [or “ Common Pleas,” or 


(1 ) As to the king’s name, ante, 164. 

(^2) As to the slierilV or shcrilFs, or 
other ofheer, ante, Ibh to IIK). If the 
defendant be in a county surrounded by 
anollier county, it may be advisable, to 
direct the writ to the sheriff of the latter. 
See note o, infra, 

(d) TlFis non omittas clause is now al- 
ways inserted, ante, 190. If it be ex- 
pected that the defendant may be found 
Avithin a district or place, parcel of a 
smaller county, which is wholly situate 
within and surrounded by a larger county, 
as fre(|uently occurs in cases of cities or 
towns wliich are counties of themselves, 
then it is most advisable to direct the writ 
of capias to the sherilF of the largest and 
surrounding county, because the defend- 
ant may then, provided the following 
clause be introduced into the capias, be 
arrested in either, by virtue of the 20tli 
section of 2 W. 4, c. 39, ante, 153, in 
note. It will be observed, that the con- 
cluding j)art of that section seems to re- 
quire such express clause, and which may 
be inserted in the writ, and be as follows : 
And take C. D. [naming him fully,] of 
• , in the county of , if he 


found in your bailiwick, or within any 
district or place which is parcel of the 

county of , but is also wholly situate 

■within and surrounded by your county if 

(4) As to the name of defendant, ante, 
165 to 174. 

(5) As to description of defendant’s 
residence, a«fc, 174; addition of degree, 
ante, 180; descri[)tion of character, ante, 
181 . 

(6) As to the names of several defend- 
ants, ante, 103. 

(7) As to u mistake in he, she, or they, 
ill this part of the writ, ante, 232, note 

. ... 

(8) As to this direction, ante, 191. 

(9) As to the form of action, ante, 194 
to 199. 

(10) As to description of plaintiff, ante, 
199: and character, 181,200, 

(11) As to the direction to the slierifi 
and the defendant, what each is required 
to do, ante, 191, 200 to 202. 

(12) As to the description here of the 
Court in wliicli defendant is required to 
put in bail, ante, 193. 



AND PROCEEDINGS THEREON. 

In practice it is usual to purchase at a law stationer^s a writ 
of capias, printed on parchment, with blank spaces, and copies 
with similar blanks, printed on papei*. Such principal writ on 
parchment, with at least as many copies on paper as there are 


" Exchequer of Fleas,”] to tiie said action, and that in default of his [or their”] 
so doiii", sucli proceedings way he had and lahen iis are mentioned in tlie warning 
hereunder written or indoned hereon, (m) And we do further command you, the said 
bherid, (14) that iinniedialely after the execution hereof, you do return this writ to our 
said Court, together with the manner in which you shall have executed the sauie, and 
the day of the execution thereof ; or that if llie same shall remain unexecuted, then 
that you do so return tlie same at the expiration of four calendar months from the date 
hereof, or sooner if you shall be thereto required by order of the said Court. Wit- 
ness, icc. (16) at Westminster, the day of , in the year of our Lord, 

1835.(16) 


Memoranda to be aubscrihed lo the irrit. (17) 

N. B. This writ is to be executed within four calendar months from tlie date thereof, 
including the day of such date, and not afterwards. (17) 


J Warning to the Defendant, 

1. If a defendant being in custody shall be detained on this writ, or if a defendant 
being arrested tiiereon shall go to prison for wunt of bail, the plaintilf may declare 
against any such defendant before the ejid of the term next alter such detainer or arrest, 
and proceed thereon to judgment and execution. (18) 

If a defendant being arrested on this writ sluill have made a deposit of money 
according to statute 7 6c 8 G. 4, c. 71, (19) and shall omit to enter a common appear- 
ance to the action, the plaintilf will heal liberty to enter a common appearance for the 
defendant, and proceed thereon to jiidgnicnt and execution. (19) 

3. If a defendant having given bail on the arrest shall omit to put in apeciat bail us 
re(}uired, the plaintill' may [)rocce(l against tlie slieritroron the bail hond.(ii!0) 

•I. If a defendant having been served only with this writ, and not arrested thereon, 
shall not enter a common appearance within eight days after such service, the plaintilf 
may enter a coiniiion appearuiiec for such defendant, and proceed thereon to judgment 
and execution. (‘21) 


Indorsements to be made on the Writ of Capias, (22) 

Bail for ,£ , byallidavit. (23) 

Or, 

Bail for £ , by order of [«awi/ig the Judge making the order,'] dated the 

day of , A. D. 1835. (23) 


(13j The words in italic are usually 
printed in u capias, Although the warning 
be iu fact subscribed ; but when so sub- 
scribed, it would seem more correct to 
omit those words, ante, 201, note (s). 

(14) Or other ofliccr to wliom the writ 
is directed. 

(15) As to the names of the chief jus- 
tice or baron to be here inserted, ante, 202. 

(16) As to the teste, ante, 202 to 205. 
As to the signing by the proper officer, 
ante, 222 ; and as lo the sealing, ante, 
224 ; and as to alterations and subsequent 
rescaling, ante, 233. 

(17) Tliis and ilic following forms arc 
prescribeil by 2 W. 4, c. 39, schedule 
Wo. 4, ante, 155 ; and see ante, 205, 206. 

(18) Sec ante, 201. 


(19) The act referred to should have 
been 43 G. 3, c. 46, s. 2 ; see ante, 201. 

(20) 3’his implies also the giving notice 
of such bail having been put in within 
such eight days. Grant v. Gibbs, C. P. 
Hil.T. 1835 5 1 Ilarrison & Hodges’ Hep. 
C. P. 57. 

("21) This refers to the enactment in 
2 W. 4, c. 39, 8. 4, where one of several 
defendants is not to be arrested, but only 
served with a copy of capias. 

(22) This and tlic following forms arc 
prescribed by 2 W. 4, c. 39, schedule No. 
4, ante, 155, in note. 

(23) Sec forms and decisions, ante, 
207 ; and see a form directing sheriff not 
to arrest one of defendants, ante, 208; 
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OF THE WRIT OF CAPIAS, 

defendants, (i) are then to be very accurately and legibly filled 
up, and carefully examined by the party who may afterwards 
have to swear to his having personally served a copy on the 
defendants. It will be obvious that the blanks must be filled 
up according to the varying facts of each case ; as 1st, the name 
of the king for the time being ; 2ndly, the name of the county 
or district to the officer of which the writ is to be directed ; 3dly, 
the Christian and surname of the defendants, and place, parish, 
and (to avoid discussmn) county of the defendant’s supposed re- 
sidence ; 4thly, the introduction of the description of him^ her^ or 
them in the third blank, the writ when in blank having in general 
already printed only the letter h in the centre of a blank ; (A) 
Sthly, statement of the intended form of action ; bthly, Chris- 
tian and surname of the plaintiff'; 7thly, in the three following 
blanks, repetitions of the defendant’s Christian and surname ; 
Sthly, statement of the Court in which the defendant is to put 
in bail ; 9thly, the n«ame of the chief justice ; and lOthly, the 
real day of issuing the writ. Tlic several indorsements must 
then be observed as directed in the fifth chapter, to which the 
student and practitioner must constantly refer. 

As far as regards the officer to whom the writ is to be di- 
reciedy other forms arc prescribed by the general rule Mich. T. 
3 W. 4, to be observed in the counties palatine* (J) 

The 12 G. 1, c. 29, s. 2, expressly requires that the sum or 
sums specified in the affidavit to hold to bail, shall be indorsed 
on the back of the writ or process, and only for which sum or 
sums so indorsed, the sheriff*, or other officer to whom the pro- 
cess shall be directed, shall take bail and for no more. But 
that direction was considered merely directory to the sheriff', 


This writ was issued by E. F. of attorney for tliephilntiir [or plaintiffs] within 

]iamed. (^24) 

Or, 

This writ was issued in person by the plaintiff within-named, who resides at , 

]mention the effy, town or parish , and also the name of the hamlet, street, and 7iimber of 
the house of the plaintiff's residence, if any such there be.] (25) 


(24) As to this indorsement, ante, 208 ; W. 4, s. 9 ; see ante, 209. 
and sec form of an indorsement where (25) As to this indorsement, see ante, 
one attorney acts as agent for another at- 211. As to the indorsement of the claim 
torney, and retjuired by rule M. T. 3 for debt and costs, see arde, 212. 


(0 It would also be a prudent precau- (k) Atde, 232, note (o). 

lion for fear of loss, to file or enter an ex- (1) See forms in rules M. T. 3 W, 4, 

act copy in a book kept for that purpose and ante, 185 to 190. 
in the attorney’s office. 
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and that the omission did not vitiatc.(w^) But now as the statute 
2 W. 4, c. 39, in schedule No. 4, peremptorily requires such 
indorsement^ and the rule Mich. T. 3 W. 4, declares that all 
omissions of any matter required by the statute shall constitute 
an irregularity y {n) it follows thal the omission of such indorse- 
ment would entitle the defendant to be discharged out of cus- 
tody, or to have the bail bond cancelled on entering a common 
appearance. 

The 2 W. 4', c. 39, schedule No. 5, also requires an indorse- 
ment of the name and place of abode of the plaintiff’^s attorney, 
or of the name and place of abode of the plaintiff himself, if he 
sue m person. And the 7 & 8 G. 4, c. 71, s. 8, fi.irthcr entitles 
the sheriff or other officer required to issue a warrant to arrest, 
to insist on the plaintiff’s attorney, or his clerk or agent, to 
write such indorsement in the presence of such officer, or he 
may refuse to grant the warrant, (o) But at least when the 
plaintiff proceeds in person, and has indorsed on the writ a 
statement of his abode, &c. in pursuance of 2 W. 4, c. 39, 
schedule 5, it seems that the direction of 7 & 8 G. 4, c. 7J, 
sect. 8, is virtually dispensed with, and the form in schedule 5 
may be a sufficient precaution against any abuse of bailable pro- 
cess. (^0 As these arc requisites of a general nature applic- 
able to all mesne process, wc have, to avoid repetition, consider- 
ed the decisions respecting them in the fifth chapter, to which 
reference must be had. (//) 

We have further seen that the rule of M. T. 3 W.4, re- 
ferring to the prior rule of H. T. 2W, 4, requires that in 
actions for a debt the sum bond fide claimed for debt and costs 
shall be indorsed, with a notice, in a prescribed form, to the de- 
fendant, that if he pay the amount within four days no further 
proceedings will be had. We have, stated the consequences of 
any omission of or defect in such indorsement, (r) We have 
suggested that since the 2 W. 4, c. 39, requires the supposed 
residence of the defendant to be stated in the body of the writ 
of capias, it is no longer necessary to indorse bis full descrip- 
tion as was previously required, (a) 


(m) Ante, 207. 208 j Whishard v. 
Wilder f 1 Burr. 330 ; Evam v. Bidgood, 
4 Bing. 63 ; Millar v. Bowdvfi, 1 Crom. 
& J. 663. 

(?i) Ante, 208. 

(o) AntCf^iU 


(}t) Scmble, and see 1 Arch. Pr. C. P. 
[41J. 

( 9 ) Ante, 208 to 212. 

(r) Ante, 212 to 216 ; and see the 
form, ante, 209, 211. 

(i) Ante, 216, 216. 
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Sa'iniiUu, 111 ' 
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ilebt of the debt 
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ed. 
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OF THE WRIT OF CAPIAS, 

The statute 5 & 6 W. & M. c.21, and 9 & 10 W. 3, c. 25, 
required the officer at the time lie signed bailable process to in^ 
dorse the day and year of so doing ;(^) but that regulation was 
made when mesne process was tested in term, although issued 
in vacation, and in general bore a Jictitious date, and even 
then the regulation was considered merely directory, and the 
non-observance did not render the proceeding irregular, and 
provided the teste was right it sufficed and as the 2 W. 4, 
c. 39, neither in its enactments nor its prescribed form of ca- 
pias in schedule No. 4, requires any such indorsement, and 
now in lieu requires the writ in its body and conclusion to be 
tested of the rery day it is issued, it seems to be no longer 
necessary to pidorse the time of issuing this writ ; and the 
former enactments are virtually repealed as respects such in- 
dorsement. 

A Prcecipe (being, as we have seen, a short memorandum of 
the substance of the writ of capias and indorsements, or the 
particular facts in which one writ will differ from all others,) is 
then to be accurately made in the subscribed form;(.0 and it 
is to be taken, together with the xmit and affidavit to hold to 
bail and judge’s order, if any, to the proper officer of the Court 
for signing such writ, diflering, as wc have seen, in each Court, 
but alw^ays the same, without regard to the nature of the 
writ, (y) Such officer may swear the defendant to the affi- 
davit, and then file the pnecipe with the affidavit, and deliver 
the writ to the plaintiff’s attorney. We have already sulli- 
cieutly considered the utility of a iinveipe in all cases, and 
the absolute necessity for that document by a particular rule of 
the Court of Exchequer, (jr) It was held in the Common Pleas 


(/) Impey’sC.P. J64. dip v. Uicardo, 3 Moore, 249; IWiiUir v. 

(u) Colehyv, Norris^ 1 Wils. 91 3 P’/m- Boicden, 1 Crump. & Jer, 


(j) See requisites of prairipc in general, ante, 220 to 222. 
lu tlic King’s Jicncli, [or ** Coiiiinon Pleas,” or Exchequer of Pleas.” ) 

Middlesex.— Capias for A. B. and E.F. and G. II. against C. D. of in iho 

could y of , and L. of in the suqie county, on promises, [or “ in debt,” 

or ** in cov(?nanl,” iScc.J Tested the — ^ — day of , a.d. 

Indorsed oath for £ by allidavit filed, [or “ by order of Ihe Honourable Mr, 

Justice , dated the day of , a.d. 1835.”] 

E. P. of in the county of , attorney for the plaintifl', [or if in person, 

A. B. of, &c. anlCf 209, 21J.] 

Indorsed claim £ debt, and £ costs. 


(y) Ante, 222, as to signing writs. 


(s) Ante, 220, n. (c). 
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that the omission of any notice of the ac etiam in the praecipe CHAV. viir. 

at the time when that clause was essential in the process itself, 

was immaterial, (a) And although we have seen that in the CAriAs. 

Exchequer a praecipe with certain particulars is expressly 

required, it appears that in King’s Bench and Common 

Pleas an omission or defect ii^ that document would now be 

deemed immaterial. (6) But still it is recommended in all cases 

to adopt a full form of praecipe in the terms required in the 

Exchequer. We have seen that cases may occur in which the 

use of that document maybe important ; (c) and if there be 

two concurrent writs of capias, the praecipe for that secondly 

issued should refer to the affidavit first filed, {d) 

Sixthly^ The affidavit to hold to bail having been cither siMh, Practical 
sworn or ready to be so when taken to the proper signer of 
writs, and the proper prcecipc having also been prepared, the 'Signing Kamc. 
capias itself is then to be engrossed, or rather filled up, unless 
the names of the defendants are very numerous, on parchment 
previously printed with blanks, and which may be obtained at 
any law stationers, and at the same time at least as many simi- 
lar blank writs on paper as there are defendants to be filled 
up ; and the writ, with the copies, must have all the requi- 
site notifications, memoranda, warnings, and indorsements on 
each. The writ on parchment is then to be taken to the 
proper officer of the Court for signing writs, (e) and who, after 
swearing the deponent to the affidavit of debt, (unless previ- 
ously sworn,) will receive and file the affidavit, and then sign 
his name to the writ, the true teste or date of signing having 
immediately before been inserted. 

Seventhly^ The writ^ when to be returned in King s Bench Sc re nth, 0( Seal'- 
and Common Pleas, is next to be taken to the Seal-office, at capias. 
No. 3, Inner Temple Lane, and there duly impressed with the 
seal of the Court, and which completes the legal perfection of 
w'rit, as before shewn. {/) The copies of the writs are then 
to be carefully examined, and made precisely to correspond in 
every respect, even to a letter, or the deviation may be fatal, 
should the sense or sound be altered, but not otherwise, {g) 

We have seen that in the Exchequer the writ of capias is 


(a) lioi/d V, Durand, 2 Taunt. 161 ; 
but see Ilai/ v. Mann, Barnes, 117: Tidd, 
155. 

(h) Ante, 22i, 

(c)ld. 


(d) See tbc lonn in Dunn v. Harding, 
10 Bing. 553; ante, 221. 

(<?) Ante, 222, 

(/) Ante,Q24>. 

Ig) Ante, 229 to 233. 
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CHAP. VIII. generally sealed in anticipation, and even before it is signed or 
nocELDiN«.» flijej gQ sealing affords no real evidence 

CAr iAii. of authenticity. (4) 


/%/,(/., Ui.ee- Eighthly, We have seen that the 2 W. 4, c. 39, s. 4, ex- 
ofiiy aiKi not (0 provides^ that the or his attorney may order 

inorroTtJvciai oY otlicr ofllccr to vvlioui a writ of capias is directed 

dt'iendaiiib. to aiTcst onc or more only of the defendants therein nainedy 
and to serve a copy of the cajiias on one or more of the 
others, and which order is to be obeyed by such sheriff or 
otljer officer, and the service is to be of the same force and 
effect as the service of a writ of summons, (i) When the 
plaintiff resolves to give sucli order, it may be advisable to 
subscribe the same on the writ, or indorse it,(/:) and particu- 
larly to draw the attention of the under-sheriff and the officer 
to such qualification of tlic terms of the writ, so that the 
former may frame the warrant accordingly, and the officer take 
care to avoid arresting the favoured party. The order may be 
written on a separate paper, addressed to the sheriff, his 
undcr-shcrift, and his officers as subscribed, or may be more 
concise and indorsed on the writ. (1) 


h'inth, Of con- 
current origiiiul 
writ of capias 
into (iift'eicnt 
counties, and 
])roceedings on 
cacl). 


Ninih, Though at first doubted it is now settled, that as 
well before as since the uniformity of process act, 2 W. 4, c. 39 
a plaintiff may at the same time have two or more original or 
first writs of capias against one or more defendants, directed to 
the sheriffs of different counties, and each of them framed as 
originals^ and not referring to each other, (?/«) (as edias and 


(h) Ante, 224, 22:>. (/c) Sec the foim of indorsement, ante, 

(i) Auw, ibit in note. 20». 


Form of order 
not to arrest, 
but to serve one 
of several de- 
fendanb in a 
capias. 


(0 See also ante, 208. 

‘‘Pursuant to the stat. 2 W* 4, c. 39, s.4, 1, the attorney fur the said plaintill, 
order and direct the said sherilt to arrest only C. D. and K. F. in the annexed writ 
mentioned, and not to arrest G.H. of, &c. also in that writ named, but to servo 
upon him a copy ol the said writ, and all incmoraiida, warnings, notices, and indorse- 
ments, pursuant to the said statute. 


To the sherilT t*f , and his under-sheriffs, 

and all officers of the said sheriff.” 


of,&c, attorney for the said plaintiff. 


The like by a 
short indorse- 
ment on writ, 
see also ante, 
208. 


Or indorsed on the writ thus : — 

Arrest the within named C. O, and vnh serve the within named E, F. with a 
copy thereof. 


y. Z. of, &.C. attorney for the said plaintiff.” 


(w) Ante, 216, 217. 


* Sec the forms, Tidd’s Forms ^ T. Chitty’s Forms, 47. 



AND PROCEEDINGS THEREON. 


349 


pluries writs of capias must when issued under the rule of CHAP. VIIL 
M. T. 3 W. 4^)(w) and in such case it suffices to leave and file ■ 

the affidavit to hold to bail in the proper office of the county Capias. 
into which the first writ is issued ; and it is not necessary 
to file or leave a copy of such, affidavit with the filacer or other 
proper officer who signs the otlver writ or writs into the other 
counties, and it suffices if the praecipe for each of such otlier 
writs refer to the affidavit as filed in the proper office for signing 
the first writ, and to which all persons might have access, (o) 

We have sufficiently considered the requisites of an alias Mias and piu< 
and pluries capias, and indorsements thereon, (p) nes Capias. 

Tenth, When examining the proceedings on concurrent and Tenths When 
alias and pluries writs ot capias, we considered the necessity or adidavU of debt 
at least the expediency of filing an office copy of the aflidavitto acopy mud 

1111-1.11 /Y1 - ? 1 1 1 

hold to bail with the officer issuing tlie second or subsequent pro- 
cess. (y) It seems to be requisite to file the original affidavit at 
the proper office for signing the w);it of capias for the county to 
the sheriff' of whicli i\\c first writ is directed ; (r) and if another 
or other concurrent MU’its of capias be at the same time or after- 
wards issued into another county, no other affidavit or even any • 
office copy of affidavit need be made; but it suffices in the 
prtecipe for the second or subsequent process to refer to the 
original affidavit as filed in the office for the first county, (.v) 

It may however be the safest course to file with the filacer, or 
other proper officer by whom any subsequent writ is signed or 
issued, an office copy of such original affidavit, to which the 
defendant might on search liave access. (^) But it has been 
decided, that if a capias be issued into one county on an affi- 
davit of debt, and no proceeding be taken on it, another 
original capias may be issued into another county on the same 
affidavit, (w) But in such case the praecipe for the writ secondly 
issued should refer to the affidavit first filed, so as to enable 
the defendant there to search for such affidavit, (a:) And when 
an alias or pluries capias is issued into a different county, 
it seems advisable to file a copy of the original affidavit 


(h) /tnte, 217, 218; sec rule, atiic, 
160, 161, ill note. 

(o) j4nte, 217 to 220 ; J)iuiji v. Hard- 
ing, 10 Bing. 553 ; overruling dictum in 
Coppin V. Potter, itL 415 ; and see the form 
of prdocipe for the second capias, id, 553, 
and ante, 221, in note. 

(p) Ante, 217 to 219. 

(q) Ante, 219, 220. 


(r) Ante, 210, 12 Geo. 1, c. 29. 

(s) See form in Dunn v. J larding, 10 
Bing. 55.3, ante, 221, in note. 

(t) Id, 5.55, 

(i<) liodwell V, Chapman, 1 Cromp. 

M. 70; 1 Dow). 634, .S, G. and Dunn v. 
Harding, 10 Bing. 553. 

CO Sec form of praecipe In Dunn v. 
Harding, 10 Bing. 553, 22l,innole. 
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yjevcnih, or 

obtaining Tlai'- 
rant to arraL 
from oibcc of 
the (fiiderslierifl' 
of tlic proper 
county and 
other proceed- 
ings thereon. 


with the officer who signs such continued process, (y) And it 
has even been supposed that in the case of such continued 
process there ought to be a fresh affidavit made and filed in 
each county, unless the same officer or his deputy act for both 
counties, (z) But it is settled, that where a capias has issued 
into one county, upon an affidavit filed with the proper officer 
for that county, an alias capias may be issued by continuance 
into another county on the same affidavit, (a) So it has been 
decided, that if a writ of capias be issued into one county on 
an affidavit of debt, and no proceeding be taken on it, the de- 
fendant may be arrested upon another original capias into 
another county on the same affidavit; (6) and a party may be 
arrested a second time on the same affidavit, where the first 
action has been discontinued and the second proceeding is with 
the same filacer, (c) But to avoid discussion the safest course is, 
when the arrest is to be in a different county to that into which the 
first process was issued, to file either a fresh affidavit or at least 
a copy of the first affidavit with each officer who signs any sub- 
sequent process, with a praepipe for the writ referring to the 
original affidavit as filed with the officer who signed the first 
process, (rf) And after the lapse of twelve months or a year 
from the time of swearing the first affidavit, it seems at least 
prudent to file a fresh affidavit, for otherwise it might be ob- 
jected that the defendant might be arrested under colour of 
the first aflidavit, although circumstances had subsequently 
intervened to render such arrest improper, (c) 


Eleventh, The principal writ on parchment may then be for- 
warded into the proper county, or now it may be taken to the 
office of the proper undersheriff in London, enjoined to be 
kept by every sheriff within one mile of Temple Bar, by 3 & 4 
W. 4, c. 42, s. 20,(y') and the sheriff's warrant is to be there 
obtained from the undersheriff, directed to any bound officer 
the plaintiff’s attorney may name (or even to a particular person 
named pro hac vice), though the latter is rarely advisable. 


(y) Per Tiiidal, C. J., in Dunn v. Hard~ 
10 Bing. 555; ayiic, 219, note (v), 

222, note, (/). , 

(z) Anderson v. Hayman, cited in Coppin 
Potter, 10 Bing. 441. 

(rt) Coppin V, Potter, 10 Bing. 441 ; sec 
llie former practice in K. B. Baker v. 
Allen, 7 Bar. 6c Cres. 526; 1 Man. 6c 
Ryl. 232, S. C. ; and in C. P. Anderson 
V. Jlayman, 2 Moore, 192 ; 8 Taunt. 242, 
S. C. ; Dalton v. Barnes, 1 Maule 6c S. 
230; Dorville v. Whoomwelt, 3 Bing. 39; 
Evans v. Bidgood, 4 Bing. 63; Tidd,154| 


(fc) Jiodwell V. Chapman, 1 Crom. 6c M. 
70 ; 1 Dow], 634, S. C. ; approved per 
Tindal, C. J., in Diinn*v, Harding, 10 
Bing. 556. 

(r) Richards v. Stuart, 10 Bing. 322. 
(d) See form of praxipc for capias in 
Dunn V. Harding, 10 Bing. 553; and t!u? 
observation of Tindal, C. J., id, 555 ; and 
ajite, 219, note (y), 221, note (/). 

(c) Collier v. Hague, 2 Stra. 1270; 
Crooks V. Holditch, 1 Bos. 6c Pul. 176 ; 
Tidd, 9 ed. 190 ; Burt v. Owen, 1 Dowl. 
691 ; 1 Arch. 108, 

(f) Ante, 47, 
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because it may discharge the sheriff from liability for any 
escape, The writ on parchment in practice is now 

Jiled in the undershcriff's office and not delivered to tlic officer, 
although we have seen that it has been supposed that the oflicer 
should have the writ in his possession, to shew to the defendant 
if required. (^) A copy of the writ, with the memorandum, warn- 
ings and indorsement thereon, must however be delivered to the 
officer^ wlio is thereupon to proceed without delay and with due 
diligence to arrest the defendant or defendants, first obtaining 
from the plaintift^’s attorney a /w// description of the defendant 
and his residence and when and where he is likely to be found, so 
as to identify him and prevent the risk of arresting a wrong per- 
son. And amongst inferior persons sometimes the plaintifl* liim- 
self accompanies the oflicer to see that he performs his duty. 


Twelfth^ The loarrant is usually under the shcrijjf's seal of 
oflice for the particular Court and is so })lcaded.(if) It may be 
addressed to an ordinary oflicer of the slieriff, usually termed 
a honnd bailiff, or to any person named by the plaintifl'’s 
attorney though not a regular oflicer, though tlic latter is not 
advisable (7) unless named in conjunction with the regular 
oflicer, in order to see that the process is faithfully executed. 
The form of the warrant usually resembles that in the note, 
with the exception of an additional direction to the officer there 
suggested as expedient to be introduced, (/r) 


( /*) Dr Moranda v. Dunkin, 4 Term 
Ilej). l l‘>, 

(^0 /Inif, 967, note (o'), 

(/^) Sec fully Tidcl, 9 cil, ‘217 ; 1 Arch. 
K. ]i., 4 0(1. 1*30. 

(/) Soo, funii 3 liOv. 33 ; 1 Sauiul. V98, 
iiot(‘ h. Jiut it is lujt jj^LCSsary though 
usual ill a jiica of justilicalion of an arrest 
under mesne process to stale that the 


warrant was under seal, 9. Saund. 
note 13 } 1 Saund. 9[)C). Wlieii it is 

necessary, see Corn. Dig. IMcader, .3 IM. 
24; Wiilcs, 'U 1 ; Uul. Ni, Pri. 03. 

(,/) Dv Moranda v. Dnnkin and ollnrs, 
4 1’. 11. 1 ly ; HomUlon v. Dulzul, 2 L’la. 
K. 952 ; Urx v. Sheriiy of London, 1 Chit. 
U. til 3. 


(/v) Middlesex [the county &c. to the shcrifl’ of which the. writ is directed]. S, S. 
Es(p and J. S, Ksq. shciitl’ of the county afore.said : To B, B. and J. 1). my bailills, 
greeting: By virtue of the iting’s writ issued out of his majesty’s Court of K. B. [or 

C. B. or ICxch. of Pleas], bearing date at Westminster, (be day of , a , d. 

1035, to me directed, I command you, eacfi and every of you, jointly and severally, 
tiiat you or any of you omit not by reason of any liberty in iny bailiwick, but that you 
enter the same ami take C. D, of &:c. [describing tiic defendant as in the writ] if he 
.shall be found in my bailiwick, and him safely keep until he shall Inve. given me hail 
or made deposit with me according to law, in an action on promis(‘s [ oa' of debt, S:c. as 
llie pica is described in the writ] at the suit of A, B., or until the said C. D. shall by 
oilier lawful means be disclinrged from my custody : And I do furthc r connnrnul you 
and each and every of 3’ou, jointly and severally, that on execution hereof you do 
deliver to liiiii the copy of the said writ hcicwitli delivered to you. [ft may be 
advisable here to insert the following direction : “And 1 command you immediately 
on the execution hereof, to re(]nest the said C. D. to nominate or appoint .some sah* 
and convenient dwelling-house in my bailiwick within three miles from the place of his 
arrest, not being liis own dwelling-house, there to he kept and detained for and during 
the first twenty -four hours after his arrest, pursuant to the statute 32 Geo, 2, c. 28. s, 
1.”] And I do further commaad you or any of you, that you do within six days at 
the least, after cxcculiou of the said writ by service or arrest, inclusive, indorse on such 


CHAP. Vlir. 

Puoci.ia)tN(i 

ON 

CaI'TA.S. 


TwidfUi, Vonu 
ami r(’(^ui^il^■M iT 
} \ til rani. (// ) 


Form (*f a 
sheriff’s vvananl 
on a capias. 
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Thirteenth, 
Delivery of war- 
rant an(i writ 
and copies to 
the olliccr. 


As the sole object of a warrant is to give the officer proper 
directions what he is to do, (i. e. to arrest and detain the defend- 
ant, and to deliver to him a copy of the writ, and to certify to the 
sheriff what the officer has done,) and is not designed to give any 
information to the defendant himself, the circumstance of a war- 
rant not stating the Court in which the process is returnable is 
immaterial. (»i) Nor is a variance between the sheriff’s war- 
rant and a writ of capias or capias ad satisfaciendum so mate- 
terial as to induce the Court or a judge to discharge the 
defendant merely on that ground, (w) And in a recent case 
a very learned judge considered, that at least when a defend- 
ant is no longer in custody, he has no right to the inspection 
of the warrant, (o) 

Thirieenihy At any time within four calendar months from 
the day of thus issuing a bailable capias, during which it con- 
tinues in force, the plaintiff or his attorney may take the 
principal writ on parchment, wdien intended to be used, to 
tlie office of the under-sheriff of the county to whom it is ad- 
dressed, and require the officer there to make out his proper 
warrant, which by some ancient rules and by statute must not 


writ llie true da^ of the execution thereof, and that immediately after the execution 
hereof you do certify to me the manner in which you shall have executed the same 
and the day of the execution hereof, .so that 1 may return the same to his majesty's 
said (?ourt, or if the same shall remain unexecuted then that you do so return this 
my warrant at the expiration of four calendar months from the day of the said writ or 
sooner if thereto required. Pated the day of , 1835. 

s.)» 


Writ issued 1)3^ P. S. of , 

plaintiff’s attorney. 


Oatl) for £ by afliidavit [or by order 

of the Honourable 3\Ir. Justice — , 
made on the day of , a. d. 


1836.] 


1’lic plaintiff claims £ for debt and £ for costs, and if the amount thereof 

he paid to the plaintiff or liis attorney within four days from the caption or service of 
the copy of the said writ proceedings will be stayed. Before you arrest the defend- 
ants beware they are not privileged as ambassadors or servants to ambassadors, or other- 
wise privileged or protected. This warrant h allowed for one defendant and no more 
and to be executed by no bailiffs but those who have given the said sheriff security. 

Memorandum subscribed to the above named writ. 

J'liis writ &c. [here copy the memoranda and warnings as in the writ]. 


(m) Astley v. Goodyer, 2 Dowl. 619. 

(n) Williams v. Lewis, 1 Chitty’sRep. 
611; Boyd v. Durand, 2 Taunt. 161, 
as to mesne process; same point as to 
a ca. sa., Rose v. Tomblinson, 3 Dowl, 49, 
65. 

(o) Hartley v. Sell, in Exchequer, 3d 


January, 1835. Bosanquet,J. refused, 
on hearing a summons for tlu»t purpose, 
to make an order for inspecting and tak- 
ing a copy of a warrant, in order to enable 
plaintiff to declare more securely against 
the officer for extortion upon the arrest. 


Here is to be impressed tlie official seal of the slierilf fur the particular county. 
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be previously sealed ;(p) and if it were, (p) or if the warrant CllAlWin. 
were issued in blank, or if any alteration were introduced in ^ «ooldincs 
the same after sealing, even the homicide of the officer, which 
would otherwise be murder y might amount only to mamlaugh^ 
ter*{q) But it is as illegal as immoral to commit a 
dangerous injurij to any person executing process, however 
irregular, {h) 


Fourteoithy Of ihe Arresi and incidents* 

The subject of arrest may be considered under the following F,>urteen,onhii 
heads : — 

^ Of iuridi'iils, 

1. Consequences of arrest by a wrong name. 

2. Place of arrest. 

8. Time of arrest. 

4. Of second arrests. 

5. Of arrests and detainers when the defendant is al- 

ready in custody of the sheriffi 

6. Mode of arrest. 

7. Duty of officer thereupon. 

To deliver to defendant a copy of the writ. 

To inform defendant of his right to be taken to 
the house of a friend for fi4 hours. 

Conduct of officer if defendant be ill. 

Production to defendant of writ and warrant. 

Dut}' to indorse on the writ the time of arrest. 


1. We have pointed out the consequences of misnomer of i. Como- 
a defendant, or of arresting him by initial or omillcd Christian 
nanie.(r) If the defendant be neither named nor known by tendant by a 

wrong namc^ of 

the name in tlie writ, he may, unless in the excepted cases, (.s) oi arrest of a 
if arrested, support an action of trespass for false imprison- person, 
inent, (/) unless he pretended to be of the name stated in 
the writ,(w) or he may be discharged out of custody on mo- 
tion. {v) The officer should therefore always distinctly ask the 
defendant if his Christian and surname are those mentioned 
in the writ and warrant ; and if he admit that they are, then 
such admission would preclude him from insisting the con- 
trary, or at least frorji supporting any action for the arrest, (r) 


(pj Ante, note (6) ; o G. I, c. 31, 
s. 53; and see as to the shcrilf's warrant 
in general, Tidd, 216, 217. 

(f/) See observations, ayite, vol.i. 631 to 
639 ; Cole V, Iliruhon, 6T. 11, 231, 236 ; 
Uousiti V. harrow, id. ; Jiimlcm v. Fern, 
2Wil.s. 47; 1 East’s P.C. 310. 

(r) Ante, 16.^> to 174. 

(v) Ante 166 ; and what is siifficii nt dl- 
lijjent inquiry, Ladtrofi/v V. /’/li/Z/ps, 1 liar- 
VOL. III. 


rison’s Rep. 109. 

(f) Shadgett v. CUp^on, 3 East, ; 
(\>lev. H'nuhon, 6 3'. U. 631 ; l.ndhrook v. 
Phillips, 1 Ilarri'itm’s llrp. 109. 

(«) l*rice V. Harwood, 3 (’aiup. 100 ; 
Walhr V. Willonghl'p, 6 3’annt. 53o. 

(r) Ladhrook v. PhillipSy 1 Harrison’s 
JL p. 109. 

(i) Supra, n. (n). 


A A 
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CHAP.VIII. If a wrong person be taken, who was clearly not the person 
nocEtDiNGs ]yy process, he might support an action of tres- 

pass for illegal iniprisonment under the writ, unless he, by 
knowingly and fraudulently pretending to be the party in- 
tended, either to enable the latter to escape or avoid arrest, in 
which case his misrepresentation might be pleaded either spe- 
cially, (or perhaps even generally as a license to imprison,) as 
an excuse for imprisoning him, and would be a bar to the ac- 
tion, (x) and an action might be supported against him for his 
deceit, and thereby occasioning the escape of the other party, 
and even the whole debt and costs might be recovered from 
him. But care to arrest the right person must in general be 
observed, for if a wrong party should be arrested, and he per- 
fect bail, and defend the action without collusion with the 
proper party, the plaintiff would be nonsuited, (y) At all events, 
before the uniformity of ])rocess act, 2W. 4, c.39, if the real 
defendant was described iii a capias against the ])erso 7 i or 
distringas by a wi^oug Christian or surname, and it w’as exe- 
cuted against him, an action of trespass was sustainable; and 
the Court of King’s Bench would not, after an action of tres- 
pass had been commenced in respect of such misnomer, per- 
mit an amendment. In cases whore a defendant obtains his 
discharge from imjnisonment on the ground of misnomer in 
the writ, it has been usual to require him not to bring any 
action, or at least if he refuse to submit to that condition, lie 
will not be allowed the costs of the application. 

e. Place of nr- 2. The officer having received the copy or copies of the 
writ and his warrant, and keeping them at all times about 
liis person ready to be instantly executed, must proceed to 
arrest the defendant (now without regard to any liberty or 
franchise, as every writ is in effect a non omittas under the 
2W. 4, 39,) at some place actuallf/ mtlnn the county; for if 
the arrest should be made in fact out of the proper county, an 
action of trespass for the imprisonment might be sustained, 
because there is not any exception as to the 200 yards distance 
beyond the exact boundary line, as in the case of mere service- 
able process. (a) But we hav^ seen that places, parcel of a 
county, but wholly situate within and surrounded by some 


(x) The author so j)lcaclc’d such mlsrc- 
presensalion to an action for false impri- 
sonment tried on the western circuit, and 
the defendant obtained a verdict ; and 
see Price v. Harwood, 3 Cuinp. 108 ; 
Walker v. Willoughby, 6 Taunt, 630. 

(y) Wilde v. Keep, 6 Car. & Payne, 


236 j and ante, 168, n. (k), AUler, if tlic 
real party was arrested though misnamed, 
Moody V. Aslai, Exchequer, Hilary, 1835, 
1 Harrison it (jale, 47, 

(s) Anon, IVJ.T. 41 G.3, K.B.: Tidd, 
9th ed. 161, n. (o). 

(a) 2 W. 4, c. 39, s, 1. 
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other county, constitute an exception. (5) And though an 
action of trespass might be supported when an arrest has been 
indisputably made at a considerable distance out of the proper 
county, the Courts will not interfere to discharge a defendant 
on the ground that he has been arrested out of the proper 
county, unless it be sworn that place of arrest was not on the 
confines, and that there is not any dispute about the bound- 
ary, (c) 

3. There is not now, as heretofore, the limit of any fixed 
return day, on or before which a writ of capias should be exe- 
cuted, though writs of distringas and process to outlawry must 
be returnable on a day certain in term. A capias is current 
for four months, and may be executed on any day excepting 
Sunday, (^/) Chrislmas-day,(r/) and Good Friday, (^Z) and at any 
hour of the night, excepting, as we have seen, Saturday night 
after the hour of twelve at night. (eZ) 

4. If tlie defendant hath been disWiarged from custody under 
a capias, upon his giving a check on a banker afterwards disho- 
noured, or on an undertaking not afterwards ])erformed, he 
may be arrested a second ihne upon the same writ and warrant, 
and without any fresh affidavit. (<?) But in general we have 
seen that the rule of II. T. 2 W. 4, directs that after non pros, 
nonsuit or discontinuance, the defendant shall not be arrested 
a second time without the order of a judge. 

5. When a defendant is already in custody in the prison of 

the Court of King’s Bench or Common Pleas or Exchequer, 
viz. in the King's Bench or Pmo//, the 2 W. 4, c. 

s. 8, prescribes a particular form of twit of detainer at the 
suit of a third person, to continue the defendant in the same 
prison at his suit, and w hich proceeding wnll be considered in 
the following chapter; but when a defendant is in the cus- 
tody of a sheriff or other officer having the execution and re- 

(?>) W. 4, c. 39, s. 20. Ili a case of 2 W. 4, c. 39, s. 20, vvIi’k;!! seems to rc- 

nature ill T. Chit. Forms, 2dc<.1.40, (juirc such express dircxlions in tlic body 

it is suggested that the cajiias should com- of the writ in sucli cases j and see form, 
mand that the shcrifF “ take (’. T). if he be (nitr, 342, n. (3). 

foum\ in your haiWw'ick, or within am/ d is- (c) U'vhhpr v. Manning, 1 i)owl. 24 ; 
trici or place uhich is wholly situate within Hammond v. Taylor, 3 liarn. cv Aid 408; 

and smrounded by the said county of Tidd, 21 8, 219. 

or if the writ be directed to the sheriff of (d) Ante, 110. 

llie iunoamZing coj/ntj/, then the writ may (c) Vnchford v. Maxwc.U, 6T, 11. 52; 
he, ** within any district or place which is 1 Chit. iiep. 274, n.; Cantellow y. Free- 
wholly situate within and surrounded hy man, 3Tyr. ,579; 1 Cromp. & Mce,53f>, 
your county and sec concluding part of S. C- 
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3. Time of ar- 
rest. 


4. Second ar- 
rest. 


5. Arrest of 
defendant whilst 
already in cus- 
tody of the she- 
riff on a prior 
writ, and here- 
in of detainers 
oil subsequent 
process. 
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turn of mesne process, then lie is to be proceeded against in 
bailable cases by the same process, viz. capias, as if lie were 
at large; and the delivery of a capias to the under-sherifF of 
the county in which such ilefendant is already a prisoner^ has 
immediately the same effect as if the sheriff had issued his 
warrant, and his officer had actually made a fresh arrest at the 
instance of such fresh plaintiff, and so as to subject the sheriff 
to an action for an escape, if inadvertently the defendant should 
be discharged from the first arrest, and suffered to go at large, 
instead of being continually detained on the fresh writ. (^Z) 
And this liability gave rise to the necessity for a sherift^’s 
officer searching the office of the under-sheriff, to ascertain 
whether any Vresh process has been lodged or brought in im- 
mediately before he discharges the defendant either on a bail- 
bond or deposit of the 3um sworn to, and J[,’10 for costs. 

But before a sheriff’s officer ventures to detain a party upon 
fresh process, he must consider whether the first arrest was 
legal; for if it were illegal, and attributable to the 
of the sheriff, nnder-sheriff, or any officer of the fmner in 
making the first arrest, or occasioned by the wrongful contriv- 
ance of the same plaintiff, then any subsequent process, even at 
the instance of a third person proceeding without collusion, 
would be illegal and' inoperative; as where an assistant, in the 
absence of the officer named in the warrant, illegally arrested 
a party on mesne process, and a ca. s i. at (he suit of another 
person was lodged in the office whilst tlu •.’efendant was so 
illegally in custody, the Court disi Inirgco the defendant, (^g) 
So if the same plaintiff, wliohas arrestinl and caused a defend- 
ant to be detained on irregular ]n*ocess, (afterwards set aside,) 
issues and at the same time detains tlie defendant on regular 
process, the defendant will be entitled to be discharged from 
both. So if the second process were even issued by a third 
person in collusion with the plaintiff in the first irregular pro- 
cess, the same consequence would en me. But where the only 
objection to the first affidavit or process, or arrest, is, that it 
was irregular, and neither the sheriff nor his officer have been 
to blame, then a third jjersons regular i)rocess would entitle 
him to detain the defendant at his suit, though he be dis- 
charged from custody under the first. (//) 

( /’ ) Jackson v. Humphreys, 1 Salk. ; (/t) Davis v. Chippendale, 2 lios. tSc Pul. 

Tayler v. Brandvr, 1 Kcp. '1.') ; and .‘>(>7; Barclay I'aber, 2 Burn. 

post, 360, 361. 74,'I; and nbservations in Burratt v. Piicc, 

(g) Barratt v. Price, 9 Ping. ^66; 9 Uin^j;. .'idd ; 1 DovvI. 7v\'»; see fnrtlier 
1 iJowl, 1 New Itrj). 1‘>.S ; Hat!). 1 Arch, K , U. 4tli ed, MO, HI. 

yt.nu 
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6 , It was fuiiiicrly supposed that iti making an arrest the CHAP. VlK. 
officer must actually seize or touch the person of the defend- ^ 

ant,(i) but it now suffices if the officer named in the warrant _ 

be actually close to the defendant, and declares his purpose, 6. J'rorfc of Ar- 
and the defendant submits and conducts himself as if in cus- ’vTiaTamo^^^^ 
tody, especially if they be in the same loom and the officer to the same, 
lock the door.(Z:) And it is not necessary tliat the officer who 
has the authority shf>uld 1 ‘ the very hand that arrests, nor in 
the actual presence or view of the person arres^^vj, nor actually 
in sight, nor is any exact distance proscribed, for it is sufficient 
if he be near and acting in tlic arrest. (0 But if without eVen 
seeing the officer the defendant, with sureties, executes a bail- 
bond, and sends it to the ofliccr, allhougli the obligors will be 
estopped from insisting that there was no arrest an aetioi on 
the bail-bond, yet these ircumstances would n<>t afibrd suffi- 
cient evidence of an arrest to support an action lor maliciouslt/ 
arresting the defendant; though perhaps the facts might sup- 
port a declaration diffierently framed for maliciously issuing 
the bailable writ, and occasioning tjie trouble and expense of 
executing a bail-bond, and putting in bail above. (///) So w here 
in consideration of the officer not arresting the defendant, an 
attorney gave his undertaking to give a bail-bond, which was 
accordingly given, the Court considered that they could not give 
the defendant his costs under the 43 G. 3, c. 4(5, s. 3, because 
the defendant had not been airesfed and held to batV' within 
the terms of that act.(7/) 

It is clearly illegal fov an oliicer after an arrest on civil pro- j\o right to 
cess to hainlcufr or manacle the defendant, unless he has been ^ 

clearly guilty oi\in vteuipt to escape or rescue himself. (o) 

7. Immedlaielij or forthwith after the arrest, it is the duty r.Dutyofofttcer 
of the officer, under tiie AY. 4, c. 39, s. 1, to cause one copy 

of the capias, w itli every memorandum or notice subscribed fcndHiu a copy 
thereto, and all indorsements thereon, to be delivered to every 
defendant, (/;) and if this be omitted, or if an insufficient copy 
be delivered, the Court or a judge, we have seen, would dis- 
charge the defendant out of custody, nor would an amendment 
of the copy be permitted. (^ 7 ) * 


(0 l Salk. 79; 1 Jly, .V Moody, 26 ; 

1 Car, Si Payne, S.C. ; Tidd, 9lh ed. 

(/c) Id, ; Cas. Temp, llardw, 301 ; 

2 New Rep. 211. 

(/) Cowp, 6o ; Tidd, 219. 

(m) Berry v. Adamsouj 6 R. & C. 528, 
cited ill Bat€& v. Villingt 4 Tyr. 232 ; 


Amor V. Blofield, 9 Bing. 91 ; antCy vol. i. 
d8. 

(«) Bates V. Pilling, 4 Tyr. 231. 

(<i) Ante, vol. i. 633, n. (s); IVright v. 
Court, 4 B. & C. 596; 6 D. & R. 623, 

S.C. 

(p) Ante, 242, 243 ; Byficld v. Street, 
10 Bing. 27 , Bagley’s Prac% 121. 
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ON 

Capias. 


To inform de- 
fendant that he 
may go to the 
house of a 
friend for 24 
hours. 


Conduct in case 
the defendant 
he ill. 


Production of 
the warrant to 
defendant. 


It is the imperative duty of the arresting officer, in pursu- 
ance of 32 G. 2, c. 28, s. 1 & 1^, (< 7 ) immediately after the 
arrest, to inform the defendant that he is at liberty to be taken 
to any safe and convenient house of any third person nominated 
by liim within three miles, and in the county where the arrest 
took place, not being the defendant' s own residence, there to 
remain for twenty-four hours, and that he cannot legally be 
taken to any gaol or prison, or into any tavern, ale-house, or 
victualling-house, or drinking-house, or to the private house of 
the officer until after that time ; and if the officer should neglect 
to\lo so, and within twenty-four hours attempt to take the de- 
fendant to prison, he and the principal returning officer incur 
the forfeiture»'of £50 to the party aggrieved. ( 7 *) 

If the party arrested be so ill as to render it dangerous to 
remove him, the officer may and ought unquestionably to ab- 
stain from removing him, and iiuiy permit him to remain even in 
his own house, in the custody of a follower, though not named in 
the warrant, he keeping the key of the house in his possession ; 
and it suffices for the oflice^' to remove the party as soon as he 
is sufficiently recovered ; (.y) and the sherifF, if ruled or required, 
may return languidus in the form already stated, (f) If the 
officer be doubtful upon the state of health of the party, he 
should require the srttendance and advice of some respectable 
medical attendant, and require him, at the peril of the conse- 
quences of misrepresentation, to certify in writing whether it be 
fit to remove the party, or take him to any prison within the 
county, (;/) 

If the defendant should require the production of the w^rit 
itself on parchment, it was formerly supposed to be the duty 
of the officer to produce the same ; (a ) but this w^as not neces- 
sary unless expressly required by the defendant, {y) And now 
W’e have seen that the practice is to file the principal writ in 
the sheriff’s office, and only a copy is delivered or shewn to 
the defendant. (z) It is however expedient to demand inspec- 
tion of the warrant so as to ascertain that the person making 
the arrest is an officer named in the warrant, and not a mere 


(9) See statutes and notes, Chit, Col, 
Stat. 3o5. 

(?’) Dewhurst v. Pearson, 1 Croinp, & 
M, 365 ; 3 242, S. C. ; iShnpson v. 

2 Ncv. Man. ; id. 5 liarn. 
Adol. 35, overruling P. M. v. Sheriff 
of Middlesex, 4 Moore & P. 72(> ; 1 Dowi. 
201 ; and see Summeis v. Moseley, 2 Croni. 
& M. 417. 

(s) Stevens Jackson, 6 Tauul, 106 j 1 
Mar.sli. 406, S. C. ; and sec Perkins v, 
Meachcr, \ IJowl. 21 ; Baker v, Davenport, 
C Dowl, B^l. 606 j Cavenach v. Collet, 


4 Bar. ik Aid. 279. 

(t) Sec the form, ante, 249. 

(u) Per Lord Ellenborough, Mich. T. 
1816. 

(x) As to serviceable process, sec ante, 
250,274, n.(/); and Tidd, 168, 169; 
Worley v. Glover, 2 Stra. 877 ; Panchard 
V. Woolley, Barnes, 302 ; Bosaell v. Ro- 
berts, id, 422; WestUy v. Jones, 5 Moore, 
162. 

(y) Edgar v. Farmer, Cas. Temp. 
Ilardw. 138. 

(c) Ante,35U 
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assistant, illegally making the arrest in the absence of the 
officer. (::) Before the uniformity of process act, 2 W. 4, 
c. 39, anil which seems to introduce no diflcrence in this re- 
spect, where the defendant, at the time he wms served with 
a copy of process, or even a quarter of an hour after, de- 
manded to see the original, which was refused, the service was 
deemed irregular, {a) A fortiori, in bailable process, where a 
party is to be deprived of his liberty, it should seem but rea- 
sonable tliat the defendant should be afforded, on request, an 
inspection of the writ itself at the office of the under-sheriff, 
though as now he is to have an exact copy, perhaps the 
Court would not discharge him from the arrest on account 
merely of the refusal to produce the principal writ. It should 
seem at all events but reasonable that the officer should, on 
demand, produce his ivarrant to satisfy the defendant that 
authority to arrest him has been duly delegated to him by the 
sheriff, and connect him with the writ; though we have seen 
that after the defendant has been released from the imprison- 
ment, a judge will not order the inspection. (6) 

It is the duty of the sheriff or Ins officer, within six days in- 
clusive after the arrest, to indorse on the writ the true day of 
the execution thereof, i. e. arrest of the defendant whom he may 
have arrested, and service of the copy delivered to one of seve- 
ral defendants whom he has been ordered only to serve ; and 
in defiiult thereof, the sheriff or other officer is to be liable in a 
summary wMy, to make compensation for any damage that may 
have resulted from the neglect, (e) 

Fifteen, Of Extortion on Arrests. — The statute 23 lien. G, 
c. 9, in express terms prohibits a sheriff or his bailiff, or other 
officer, having the execution of bailable process, from taking 
more than fourpence for making an arrest or attachment, or 
more than the like sum for ma/cing a bail-bond, warrant, or 
precept, under pain of forfeiting to the party indamaged or 
grieved” his treble damages, and which is recoverable by action 
of debt, and c£’40 penalty, recoverable by a common informer 
in an action of debt, half for the king, and half for himself. (</) 
The 32 G. 2, c. 28, s. l,(c>) repeats the prohibition against 
taking or demanding for anp arrest, or taking more than is hf/ 

(s) Ks\n Barrett w Price, 1 Dowl.725; (<?) ‘2 W. 4, c. Sy, s. 4, Rule 4, Mich, 

and see a reason why a defendant ouglit T. ;3 W.4, anlr, lol, and in note, 160, in 
to be allowed to see the warrant, 0 T. R. note, 2 13, 244 ; and see form of indorse- 
187 j Ragley’s Prac, 121. ment on caj)ias, ante, 244, iiote(g-). 

(rt) Thomas v. Pearce, 2 liar. tiSf Cres. (d) Sec 23 lien. 6, c. 9 ; Chilly’s Col. 
761 ; 4 Dowl, R. 317, S. C. ; IVeslley Stai. l>7 ; Manin v. Bell, 6 Mauled Sel. 
V. Jones, 5 Moore, 162; Tidd, 169, 267, 220. 

(<’), 3.51, (<?) See 32 G. 2, c. 28, s, 1; see 

{h) Supva, n.(i), Chitty’s Col. Slut, 63, 3.35* 
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;OF XilE M'UIX OF CAPIAS, 

CHAP. VUJ. law tiUoweil^ aiid Tot l^tli section in effect en» 

itocELDiNcs ^jj.|gg ^|jg party . aggrieved to recover in an action of debt the 
cumulative forfeiture of ^£50/ anil treble costs, for taking more 
than the allowed sum of foiirpqnce for an arrest. The act also 
prohibits other extortions, but in consequence of no table of 
fees having been settled by the Courts at Westminster, the 
latter act is not so extensively useful as it might be. (/) Al- 
though it is usual in practice^ even in taxing costs, to allow a 
larger fee to the officer for the caption, viz. IOa'. GiL in London, 
and a guinea when the arrest has been made in the country, 
yet if the officer receive the same from the parly arrested, he 
will still be liable to the above-mentioned penalties, (g) There 
arc numerous^ other provisions for the prevention of extortion 
after the defendant has been taken to a lock-up house, and 
whilst there, (//) and which not only give the party aggrieved 
an action for .£50, but also provide a summary remedy by 
application to the Court in which the process is returnable 
against the officer ;(/) and excessive charges for an arrest or 
bail-bond are recoverable back IVom the officer l^y motion and 
reference to the master. (/*) "But the application must be made 
within a reasonable time, or the delay accounted for by affi- 
davit. {1) 

of ofiia ^ Ofjicers duly to search , — The officer having thus 

fecaicli (oi oihcr ‘H’rested the defendant, is not, it should seem, bound to dis- 
charge him at the very instant, even upon tender of a bail- 
defendant. bond, or tender or deposit of the debt sworn to, and .£10 for 
costs, under the statute 43 C. 3, c. 43. {m) But the sheriff’s 
officer may and ought, first, though with the utmost expedi- 
tion, (though twenty-four hours under circumstances were held 
not an unreasonable time, (///) ) to search the oflice, so as to 
ascertain whether there may not have been delivered at the 
sheriff’s office another bailable writ, or capias ad satisfacicn- 


{f) Sec Boldero v. Mossc, .3 Term Kep. 
417 j Jaques v, Whitcomb^ J Jisp. Kep. 
.S6t ; Marlin v. Sladr, New Rep. 69 ; 
Martin v. licit, 6 Maulc & Scl. 2‘^0 ; 
I'x parle TAums, 2 13os. & P. 88. 

(g) Dew V. Puraous, 2 liar. & Aid. 662 ; 
1 Chiflv’s Rep. 296, SO'i, S. C. ; Ravage 
V. Smith, 2 131a. Rep. 1101. In Townsend 
V. Carpenter, 2 Car. & Pa^yne, 118, it was 
lield that a sheriff’s officer nia^' claim a 
guinea or half*a.gninca against the plain- 
’s attorney for u caption; and see 
Bills of Cosls, page 7. But if received 
from a defendant, the Court will on motion 
compel the officer to refund , IPaBoa v. 


Edmonds, 4 Price’s Rep, .309. 

(h) See fully 32 G. 2, c. 28. 

(i) Ex parte Evans, 2 Bos, & Pul. 88. 
(h) Watson v, Edmonds, 4 Price, 309 ; 

Pitt V. Coombs, 1 Harrison’s Term Hep. 
13; In re the Sheriff' of Northamptonshire, 
January, 1835. K.'l3. when Mr. Eric ob- 
tained a rule against the sheriff for charg- 
ing 75. for a warrant on a capias which the 
muster hud reduced to 4^., but the legal 
demand was only 4d, 

(1) Pitt V. Coombs, 1 Harrison’s Rep. 
13. 

(w) Tai/lor v. Brander, 1 Esp, Rep. 
46. 
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dum, and whicli if not searched for immediately befoie the 
actual discharge, would subject the sherifT to an action for an 
escape, (n) To avoid this temporary detention pending the 
search, and the risk of other process coming into the office, it 
is advisable for a defendant to anticipate and prevent actual 
arrest by prevailing on some attorney to induce the })lain- 
tiff ’s attorney to accept his undertaking to perfect bail above, 
or by having prepared and sending to the officer a satisfiictory 
bail-bond, with proper fees, and which may be legally taken 
without any actual arrest, (o) 

Severdeen, Conduct of Defendant on Arrest . — The defend- 
ant may, immediately after the arrest, demand tjie delivery to 
him of a copy of the writ and an inspection of the warrant, (y>) 
and then insist on being taken to a proper private house of 
a friend, within three miles, for the first twenty-four hours. (<7) 
If the process were regular, or only irregular and not void, it 
would be indictable to escape or rescue the party, (r) But if 
the defendant find that the writ or warrant is so defective as 
to be absolutely void, and not merely irregular, he may then in 
strictness legally resist or escape; ( a) but it is rarely advisable 
even to attempt to do so;(/) and he must always careftdly 
abstain from using a dangerous weapon, or committing any 
personal injury to the officer or his follower beyond a mere 
struggle to escape, for if death were to ensue, however illegal 
the w^arraiit, he might be indicted for manslaughter and trans- 
ported for life ; as where the defendant deliberately shot at 
and killed the officer whilst illegally breaking an outer door to 
effect a caption, (w) And if the process should turn out regular, 
an escape or self rescue is an indictable offence at common law, 
as it is the duty of every one to submit to regular process, (a) 
The safest course is to submit under protest, and apply imme- 
diately to a judge, or by habeas corpus, and the judge will 
forthwith discharge the party, if the affidavit or process be 
illegal, or the defendant were in any respect privileged, (y) 


(n) Jackson v, Humphreys, 1 Salk. 273; 
Taylor v, Brandcr, 1 Es[). lloj). 4.'>. 
Scmble, the sherilV incurs some risk in a 
larcc county of a writ coming into his 
oflicc either in the country or in London, 
between the time of search and discharge, 
and whieli should be provided against. 

(o) 2 Saund. Rep, 59 1. post, 365, note 

(w). 

(p) Ante, 359. 


(q) Ante, 3.57, 3.58. 

(r) Ante, vol. i. 633, <kc. 

(s) Ante, vol. i. 633, 635, 636 : /L v. 
Osmer, 5 East, 30 1. 

(t) Ante, vol. i. 638. 

(it) 11. V. Nestor, and other ca^cs, ante, 
vol. i. 634 to 639. 

(.t) 11. V. Osvier, 5 East’s R. 304. 

(y) Ante, vol.-i. 694, 695 
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Eighieeriy The Legal Modes of obtaining Release from Im-- 
prisonment. — A defendant having been arrested, and received 
a copy of the writ, and finding that prima facie at least the arrest 
is legal in form^ may adopt one of the following means of obtain- 
ing release from imprisonment: — 1st, he may, under 43 G. 3, 
c. 46, sect. 3, immediately deposit the sum sworn to, and c£'10 
to cover the costs, in the hands of the sheriff, by delivering the 
same to him or his under-sherift', or other officer to he by him 
appointed^ (usually the officer named in the warrant) ; 3nd, by 
executing a bail bond with two sureties; or, 3dly, by applying 
to an attorney and prevailing on him to give his ivriUen under-- 
taking to the plaintiff attorney that bail above shall be put in 
and perfected,, which, if accepted, in general, occasions an im- 
mediate discharge on payment of the officer's fee. The last 
proceeding, when an attorney is at hand, and has confidence in 
the defendant, and the plaintift‘’s attorney will accept his un- 
dertaking, is the most summary and convenient, when no ad- 
vantage of an irregularity is intended to be taken. But if the 
defendant have the money at command, the first measure 
may be the best ; because, if the proceedings should turn out 
to be irregular, the defendant may then, immediately after 
the deposit, and within four days if possible, but at all events 
within eight days, tak^e out a summons or move the Court to 
set aside the writ, or copy, or arrest; and if he succeed, he 
may then have back the money from the sheriff; and if the 
proceeding has been regular, and he resolves within a few 
days after arrest to settle the action, he might require the she- 
riff’ to pay the indorsed claim to the plaintiff's attorney, and 
thereby avoid further costs ; and within the four days give the 
plaintiff's attorney a written notice to that eff'ect, accompanied 
with a written order on the sheriff' for the amount. (;r) When 
the defendant's attorney gave notice to the plaintiff's attorney 
of the payment to the sheriff, and that he should not defend 
the action, but reclaim only the surplus which remained, after 
payment of the debt and costs, and the plaintiff’s attorney, on 
the sheriff omitting after request to remit the money, pro- 
ceeded in the action, the Court held that the defendant was not 
liable to pay the costs incurred after the arrest. («) 

If a sheriff’s officer discover that the arrest is illegal, either 


(n) Semhle* mid note tlic first dcclsiuiis were before 

(a) Tidd, 229; Clarhe v. Ycates, S 2 W. 4, c. 39, and rules Midi. T. 3 W. 
Brod. &B. 273; 7 Moore, 83, S. C. ; 4. 

but see OJjley v. Weaver, 7 Moore, 557, 
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on account of such a material defect in the writ, or on account CHAP. Vili. 
of privilege, &c. so that any continued detention would only ^ i^^ceedinos 
increase the damages in an action for false imprisonment, then Cavias, 
he may instantly discharge the party arrested, though it might Consequences 
be advisable nrst to obtain the order oi the Court or a judge, defendant wiih- 
But if the arrest was legal, or the writ merely irregular, then 
the officer cannot safely discharge the defendant without first 
ascertaining that the defendant has executed a proper bail 
bond, or deposited the sum sworn to and ^10 for costs, or 
that the plaintifF^s attorney has accepted the undertaking of 
the defendant’s attorney ; and in the latter case it would be 
prudent to require the written mdhority of the plaintiff’s 
attorney for the discharge. If after an arrest* the defendant 
be suffered to go at large without a previous bail bond with 
two sureties, the sheriff might perhaps be fixed with personal 
liability by the immediate commencement of an action for the 
escape, against which the Court would not afterwards relieve 
the sherifiT. (6) 

'Nineteeny Of the Bail Bond.— The most usual proceeding Ninacen, o( 
after an arrest, is for the defendant and two other persons, as 
his sureties, to execute a bail bond{c) conditioned in express • 
terms ‘\for his causing special hail tope pul In for him in a 
named Court, as required by the writ of capias previously re- 
cited (i.e. in tf 'ect not only for putting in such bail within eight 
days after the arrest, but also giving due notice thereof, and 
if excepted to causing such bail to swear to their sufficiency.) 

Sheriffs were required to accept the security of a bail bond by 
the statute 23 lien. G, c. 9, and that enactment still applies, 
although the term? of a bail bond have necessarily been altered 
since the introduction of the new form of a writ of capias in lieu 
of the former writs ; and if a sheriff* should refuse to accept a 
bond framed according to the requisites of 23 Hen. G, c, 9, as 
varied by 2 W. 4, c. 30, viz. a bail bond executed by the defend- 
ant, with two sureties having sufficient in the county, but not 
otherwise, {d) (a requisite prescribed in order that the sheriff* 
might be the better enabled to ascertain the sufficiency of the 
tendered sureties,) he would be liable to an action of debt by 
an informer, to recover £40 penalty, and also to a special action 
on the case, at the suit of the party aggrieved, to recover 

(h) Fuller v. Presto 7 Term R. I09j (c) See form in F.vans v. Moseley, 4 
Pariente v. Plumbtree, 2 Bos. & Pul. 35} Tyr. 170; 2 Crom. M. 490, and in 
Altbigham v. Flower, id, 24d ; Pirn v. note, infra. 

Pond, 6 Taunt. 554} How v. Lucy, 1 (</) Lovell v. Plomer, 15 East, 320} 

Taunt. 119, Matson v. Booth, 5 Maule fic S. 223 
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treble damages for any subsequent imprisonment, both of 
which actions are given by the 23 Hen. 6, c, 9. (e) The form of 
bail bond now adopted is given in the note. (/) Such bond 
is usually dated of the day of the arrest, though executed 
on a subsequent day;(g) and the condition recites the arrest of 
the defendant on the very day when it took place under the 
writ of capias shortly recited, and that a copy of the writ, with 
all the memoranda, notices and indorsements thereon, had been 
delivered to the defendant ; and then follows the condition for 
the defendant’s putting in bail in the proper Court, as required 
by such recited writ ; (g) but as no express alteration in the 
terms of a bail bond has been introduced by 2 W. 4*, c. 39, it 
would seem questionable whether a defendant is bound to ex- 
ecute a bail bond conditioned for more than the putting in bail 
above within eight days after the arrest inclusive, omitting the 
recital of his having received a copy of the writ, memorandum, 
notices and indorsements, the admission of which might preju- 
dice him in insisting that no such cop^ had been delivered to 
him. 

It has been decided that an attorney ought not to prepare a 
bail bond in a larger penalty than is requisite according to the 


(c) Evans V, Noselcy, 4 T^ r, 169; 2 Crum. & JVl. 490, S. C. 


( / ) Know all men bjr these presents, that we C. D. [the defendant ai rested,] of 

, E. F. of , and G. 11. of , are held and firmly bound to S. S. Esq. 

.sheritl' of the countv of , in ihc sum of [double the sum sworn to and indorsed on 

tlie writ], of lawful mone^' of Groat Britain, to be paid to the said sheriff, or his certain 
attorney, executors, administrators or assigns, for which payment well and truly to be 
made wc bind ourselves and each of us for himself in the whole, our and every of our 
heirs, executors and administrators, firmly by these presents scaled with our serds. 
Dated the day of , in the year of our Lord, 1833. 

Whereas the above boundeii C. D. was, on the day of instant, taken by 

the said sheritV, in the bailiwick of the said sheriff, by virtue of the king’s writ of 
capias issued out of his majesty’s Court of King’s Bench, [or C. P. or Exch. of IMeas,] 

bearing date at Westminster, tlic day of , to the said sheriff directed and 

delivered against the said C. D. [and J. K. &c. as in the writ,] in an action on pro- 
miscs, [or of debt, &c. as in the writ,] at the suit of A. B. [And whereas a copy of 
the said writ, together with every memorandum or notice subscribed thereto, and all 
indorsements thereon was, on the execution thereof, delivered to the said C. T).] And 
whereas the said C. D. was and is, by the said writ, required to cause special bail to 
be put in for him in the said Court to the said action, within eight days after flic 
execution thereof on him, inclusive of the day of such execution. Now the condition 
of this obligation is such, that if the said C. D. do cause special bail to be put in for him 
to the said action in his Majesty* s said Court t as required by the said writ, then this pre- 
sent obligation will be void and of no force, otherwise to stand and remain in full force, 
vigour and effect. 

Sealed and delivered in tlie presence of W. W. C. D. (l. s.) 

E. F. (l. s.) 

G. H. (l.s.) 


(g) Evans v. Moseley, 4 Tyr. 171 ; 2 Croni.& M. 490, S. C* 
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practice of the Court, {h) And it may be important to observe 
this injunction, because otherwise the bail to the sheriff might 
be exposed to greater liability than the affidavit to hold to bail 
had required. (A) Although a bail bond with one surety is not 
invalid, (/) and the sheriff cannot be sued directly for taking only 
one, (A) yet as the statute implies a duty to take two sureties 
for the greater security of the plaintiff, if he take only one, and 
an attachment be obtained against the sheriff, the Court will 
not set aside the same at his instance, though they might on the 
application of tlie bail above. (/) A defendant should not vohm- 
tarily execute a bail bond without a previous arrest, without 
first ascertaining that the affidavit to hold to bail is sufficient, 
because he would thereby be precluded from •afterwards ob- 
jecting to such affidavit, (m) 

A bail bond having been taken, care must be observed by 
the plaintiff and his attorney not to grant any binding indul- 
gence to the defendant himself as to time or otherwise, that 
might, on the ordinary principle of principal and surety, dis- 
charge the latter, (w) At all cve^its more time should not be 
given to a defendant than the ordinary course of a suit w^ould 
occupy, unless the bail, or one of them, expressly concur; and 
it is advisable to require them to sign their written consent, re- 
citing that the indulgence is to be at then request, and that the 
same shall not prejudice. Indeed this precaution equally ex- 
tends to bail above. But if one of the bail to the sheriff con- 
sent to time being given to the defendant to perfect bail above, 
his act is binding upon both, (o) And it has been considered, 
that after a bail bond has been forfeited, and an assignment 
thereof taken, then time subsequently given to the principal 
w ould not discharge the sureties. (/>) 

It is the duty of the sureties, executing the bail bond, to take 
care that the defendant in hail above within the eight days 
allowed for that purpose at all times of the year ; and even 
without the consent of the defendant they may put in and 


(/i) TFiwgrare v» Godmomif 6 Car. Sc P. 
C)6, 

(i) jR, V. Sheriffs of London^ 9 Moore, 
422 ; 2 Bing. 227, S. C. ; Beanfage\s 
rase, 10 Coke, 100 b ; Austen v. UouumU 
7 Taunt, 28, 327. 

(A:) Clvfton V. Wehh, Cro. Eliz. 808 ; 
1 idii, 223. 

(/) R.y. Sheriff of Middlesex, 2 l 
140; ??,v. Sheriffs if TAmdon, 9 Mooir, 
422; 2 Bing. 227, S. C. 

(w) Thorton V, Dunvers, 7 'JVrm Bep. 
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(ii') Thomas V. Young, 15 East, 417; 
Farmei' v,Thortey, 4 Bar. & Aid. 91; 
Tidd,295, 301,305. 

(o) Howard v. Bradbcrry, 3 Dowl. 92. 
(P) H 'oosnarn v. Price, Crump. iSl M. 
352 ; 3 Tyr. 37.'», S. C. ; Lee v. Levi, 4 
Bar. & Cres. 390 ; 1 Car. & P. 553, S. 
C. ; Pike v. Sweet, 1 l)ans.& Eloyd, 159, 
sed ijuare. See CMiitly on Bills, 8th i*d. 
418. 
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CHAP. VIII. 

PnOCEEDINOS 

ON 

Capias. 


Twentij, Of a 

deposit with 
shcriil, &c. of 
the sum sworn 
to, and 10/. for 
costs under 43 
C. 3,c. 40, s. 2, 
(r) 


justify bail above for their protection, though, to prevent an 
adverse render by bail above, put in by the bail below or bail 
to the sheriff, the defendant himself may, at the same time, 
put in and justify bail above, and in that case the Court will 
direct that the rule for the allowance of the bail put in by the 
defendant himself only shall be drawn up, and the other stand ; 
for otherwise, however sufficient the persons who had be- 
come bail above, as friends of a defendant, might be, other bail 
put in by the sheriff, or bail below for their indemnity, might 
render and subject the defendant to imprisonment, at least for 
a time, (y) 

Twenty^ Deposit in lieu of a Hail Bond , — The 43 G. 3, 
c. 40, s. 2, (singularly, not noticed in any of the forms pre- 
scribed by the 2 W. 4, c. 39, but by mistake the 7 & 8 G. 4, c. 71, 
is there referred to in lieu of that act,) (a) authorizes the party 
arrested, in lieu of giving bail to the sherifl', to deposit in the 
hands of the sheriff by delivering to him or to his undersheriff, 
or other officer to be appointed for that purpose^ {t) (usually 
the officer named in the warrant,) the sum indorsed on the writ 
by virtue of the affidavit for holding to hail in that action, toge- 
ther with 10/. in addition, to ansiver the costs up to and at the 
time of the return of such ivrit, and thereupon the sheriff is to 
discharge him. Such payment may be accompanied with the 
subscribed notice, {ti) The sheriff is, within eight days after 
the arrest, to pay the sum thus deposited to the same officer 
who signed the writ, and if the defendant should afterwards in 
due time perfect bail above, he is, on motion to the Court in 


(^) Wheeler V. llanldnj 1 Chit. llcp. (s) The 2 W. 4, c. 39, schedule No. 4, 
81 ; Jl, V. Sherijj's of London, id, 329 j only refers to 7 & 8G. 4, c. 71, evidently 
Taylor v, Evans, 1 IJing, 367. by mistake inserted for 43 G. 3, c. 46. 

(r) Tidd, 9 edit, 227 ; 1 Arch. K. 13. (t) Therefore not to the arresting ofli- 

4ed. 143 . cer, unless expressly authorized. 


(u) In the King’s Bench. 

CA.B. plaintifi', 

< and 

( C. D. defendant. 

Take notice, that I have this day deposited with yon the sum of 571, viz. 47/. for 
the debt sworn to, and 10/. for costs, in lieu‘of bail to this action, and pursuant to 
tlie statute, and that the same is deposited with you without prejudice to the right of 
llie said defendant to object to any irregularity in the affidavit to hold to bail, writ or 
other j)rocecding, or to an action against the sheriirof Middlesex, his officers, and all 
other persons concerned in holding him in custody in this action, or his taking any 
other proceedings he may be advised. Dated this day of , a. d, 1833. 

To the sheriff of Middlesex, Your’s H^c. 

his under-sheriff and officers, ^ F, F. attorney for the said defendant, 

to A.B. the plaintiff, and G.II. / 
bis attorney, and to whom else J 
it may concern. 
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banc, (but not on an application to a single judge) to have CHAP.viiT. 
the money back, (a) Piioceedin(.s 

If a defendant has deposited money in the hands of tlie she- Capias. 
riff, and which has also been paid into Court, then if he put in Proceediugs 
bail according to the exigency of the capias in due iime^ he may debt 
have the money out of Court, but if he do not put in bail above tor costs, 
in due time, he will not be allowed to take the money out, al- 
though the capias did not mention such a deposit in the w^arn- 
ing subscribed to the writ. In case, however, bail above be 
afterwards perfected before the plaintiff has taken the money 
out of the Court though not in due time, then the plaintiff 
will be put to his election, and cannot retain the security of the 
bail as well as tlm money, (y) 

Twenly-one, Paymeni of the further sum of £10 for Costs Twemy-one, 
in lieu of Bail above, — Under the 7 &8G. 4, c. 71, the do- . 

. . 1 •! , • Coun m lum of 

fendant, in lieu of perfecting bail above, may pay into Court afwoe .V 
the further sum of £10 (i, e, altogether 20/. for costs) towards £^0 hVIddUkm 
the costs, and which, with the su^is deposited with the sheriff, toiiic.i'io «iid 
arc then to remain in Court in lieu of bail above. (:) to, deposited 

Nvitli bhcriir, 

Twenty-Uvo, Attorney s Undertaking. — Sometimes, when an ^wcuty-two, 
attorney has confidence in his client, h#c will give his under- y»dcrtaking by 

_ . , IP, , . . 1 n ■ 1-11 defendant s aU 

taking for the defendant s putting in and perfecting bail above lomey to put in 
to the plaintiff s attorney, and thereby save the client from the 
annoyance of an arrest, and the expense and trouble of a bail 
bond or deposit ; but to avoid personal responsibility, most 
attornics decline to incur such liability, and their articles of co- 
partnership frequently expressly prohibit the same. As the 23 
lien. 6, only aftects securities to the sheriff) engagements of 
this nature are not within that act, when given to the plaintiff 
or his attorney, though it would be otherwise if given to the 
sheriff or his officer ; {b) and even a verbal undertaking to sign 
a bail bond for the defendant is not deemed an undertaking to 
answer for the debt, default, or miscarriage of a third person 
within the meaning of the 29 Car. 2, c. 3, s. 4, and therefore 
need not be in writing to sustain an action, (c*) The Court, 
however, it has been supposed, will not enforce by attachment 
an attorney’s undertaking to appear or put in or perfect bail 


(t) Geach v. Copphi, 3 Dovvl, 75 ; 43 
G. 3, c. 40, s. ii. 

(v) Geach v. Coppin, 3 Dow). 74. 

(s) 7 & 8 G.4, c. 71, s. 2. 

(tt) As lo an attorney’s undertaking to 
put ill bail in general, sec Tidd, 9 cd, 


227, ante, 240, 273. 

(h) Sedgworth v, Spicer, 4 East, 508 ; 
Lewis V. Knig/Uf 8 Uing, 271 j 1 Moore 
& S. 353. 

(c) Jarmain v. Algar^ 2 Car. 6c P, 249, 
R.&M.343, S. C. 
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Change of 
officer. 


Twenty four. 
Motions aiu] « 
summons on 
part of defend - 
aot to set aside 
a proceeding 
for irregularity 
in affidavit, 
writ, copy, or 
arrest. 


Form of an at- 
torney? ’s under- 
taking to put in 
and perfect bail 
above. 


Rbove, unless it be in writing and signed by him. (rf) It may be 
expedient to adopt the subscribed form, (c) 

Twenty-three^ Change of Officer.— There is also another 
* mode of accommodating a defendant who has been arrested, 
not imfrequently practised; viz. by the defendant’s attorney get- 
ting the slierifF’s officer, wliom he usually employs, and who 
may have more convenient apartments or better accommoda- 
tion, to give what is termed a receipt for the defendant to the 
officer who made the arrest, and which the latter officer will 
receive of the new officer, if he be known to him to be trust- 
worthy, and thereupon will hand over his w^arrant and relin- 
quish the custody of the defendant to such fjesh officer, who 
may at the request of the defendant’s attorney shew the de- 
fendant more indulgence than the first officer might be disposed 
to do, and even take his word for giving a bail bond or for 
putting in and perfecting bail above. But this practice is in 
some respects objectionable, as each officer expects a douceur 
for the civility and accommOjd.ation. 

'Twenty four^ Proceedings for Irregularities, — The party 
arrested having removed the immediate annoyance and incon- 
venience of an arrest, by depositing the debt and 10/. for costs, 
or executing a bail bond, or by his attorney giving an undertak- 
ing to the plaintiff’s attorney, should then immediately, or at 
least before he puts in bail above^ ascertain whether the affidavit 
to hold to bail, or the writ^ or the copy served on the defend- 
ant, or the arresty has been sufficient, or was irregular y and if 
so, sliould, if the defendant be in prison under the proceeding, 
take out a summons in vaction, or in term time move the Court 
at the earliest opportunity to set aside the proceeding, and that 

{d) 2 Sauml. 60 , Roger's y. Beeves, 1 T. 11 . 41 B, but see anle, 27 S, 

(«)InK. B. [or C. P. or Exchequer.] f . plaintifl*, 

Between? and 

C. defendant. 

In consideration of Mr. G. H. (he plaintiff”s attorney, having agreed, at my request, 

to consent to the discliarge of the defendant out of the custody of the sheriff of 

in this action, witlioitt executing u bail bond or unuking a deposit according to 
law, [or consenting not to arrest the said C. B. nor require a bail bond or deposit in 
tl»is action,] I do hereby undertake and agree that tlie said defendant shall duly put 
111 and perfect bail above in this action, hut without prejudice, nevertheless, to the 
right to object to the affidavit or other proceeding thereon, in respect of any defect or 
irregularity therein.* 

Dated this day of — — , a.d. 18 S 5 . 

Signed, E. F. of, 5 cc. as attorney fortlie said defendant, C. D. in this action. 

• A plainliff’s attorney might do well consent, in writing, (0 waive all sucli ob- 
to refuse an undertaking from a defend- jeclions. 
ant's nllorney, unless lie will expressly 
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he may be discharged out of custody, or if he have giy^n a 
bail bond, that the same may be given up to be cancelled V for 
after voluntarily executing a bail boml without a previous 
rest, (/) and after obtaining time to put in bail,(g*) and aft^r 
putting in bail above, (A) and still more after perfecting bail,.(lf) 
or paying the 10/, into Court under the 7 & 8 G. 4, 
c. 71, s. 2, any summons or motion" of that nature would be too 
late. In the Exchequer, as any motion against the validity of 
an affidavit to hold to hair is considered in d^fcy of the plain-^ 
tiff, the objection he intends to rely upon must be specified 
in the rule nisi, or cannot be urged on the subsequent argument, 
but that is not the practice in the other Courts, (k) 

Tiventy-Jivey Of Contradictory Affidavit 
affidavit, writ, copy, and arrest to be regular in form, or not 
intended to be objected to ; then the next consideration is, 
whether the necessity for causing two or more bail above to be 
put in for double the sum sworn to can be avoided. The gene* 
ral ride in all the Courts is, that »o contradictory affidavit, 
denying the existence of the debt sworn to shall be admitted, (/) 
so as to vary the effect of the affidavit to hold to bail, or to 
dispense with the necessity to put in and perft^ct bail above to 
the full amount of the sum which any depoAent has ventured to 
swear to, under the 12 G. 1, c. 29, so that any malicious indi* 
vidual who will positively swear to the existence of a named 
sum, may, without any previous examination of the circum- 
stances by any Court or judge, or third person, arrest and im- 
prison a party, and if he be unsible to deposit the sum sworn 
to, and 20/. to cover costs, or to procure two persons to become 
his bail who can satisfactorily swear to their being worth double 
the sum sworn to, he may be kept in prison until final judgment 
has been obtained. 

But the Courts (especially the C. P.) have, under particular 
circumstances, relaxed or deviated from this harsh rule, as in a 
very recent case, where the affidavit to hold to bail disclosed that 
the debt was prima facie barred by the statute of limitations, 
and other peculiar facts were stated in a contradictory affidavit 


(/) Norton v. Danvers, 7 Term Hep. 
375. 

(g) Moore v, Stockwell, 6 Bar. Cres. 
76 ; 9Dow.&Ry.l24. S. C. 

(h) D' Argent v. Vivant, 1 East, .‘)30 ; 
Shawman v. Whalley, 6 Taunt. 185 ; Dal- 
ton V. Barnes, 1 M. & Sel. 230 j Reeves 
V. Ilucher, 2 T^rwh, ICl , 2 Crum. & J. 

VOL. Ill, 


4 h S. C. 

(/) D' Argent v. Vivanl, 1 East, 330. 
(/f) V. Eagar, 2 Young 5c J. 

90. 

(/) Tidtl, Ocd. 180; 1 Arch. K. B. 
4 edit. 109 ; fmlay v. KUefsen, 2 East, 
4 JO } Isaacs v. Silver, 1 1 Moure, 3 J8. 
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to shew that the plaintiff had no cause of action ; the Court 
granted a rule nisi calling upon the plaintiff to shew cause why 
the defendant should not be discharged out of custody on en- 
tering a common appearance, and afterwards on shewing cause 
the matter was referred to the protlionotary for his fuller inves- 
tigation* (m) So, if a plaintiff' has acknowledged in writings 
that no debt was due to him the Court thus interfered, (w) But 
it is only under strong circumstances rendering it clear that no 
debt does or cdh exist that the Court will thus interfere, es- 
pecially where the defendant has actually found bail, and is 
no longer suffering under imprisonment, (o) The general 
rule (/?) may on principle be well founded to avoid the tempta- 
tion to perjury by defendants, who not being able to find bail, 
might, for the sake of obtaining liberty, be induced to swear too 
boldly ; but on the other hand, where an affidavit to hold to 
bail has been made only by the plaintiff' himself without cor- 
roboration by a witness to the debt, and especially under sus- 
picious circumstances, and for a large sum, for which it would 
be impossible to find bail,^and ruin to a defendant would pro- 
bably ensue, it seems a strong measure to allow an alleged cre- 
ditor on his own ex parte affidavit to cause imprisonment, which 
may afterwards be established by a jury to have been wholly 
unjust. ' 

Twenty-six i Of putting in Bail above, — If on behalf of the 
defendant no available objection ,to the affidavit, writ, copy or 
arrest, so as to support an application to set aside the pro- 
ceeding, or if it be resolved not to take any such objection, then 
the defendant must, in observance of the writ and statute 2 W. 
4, c. 39, sect. 4 and 1(3, {q) within eight days after the execu- 
tion of the writ on him, \,e., of the arrest, inclusive of the day of 
such execution^ cause special bail to he pul in for him^ or a 
proper deposit to be made within the same time ; or he must, 
ijpon summons returnable before the expiration of that time, 
obtain a judge’s order tox further time to put in bail^ or in 
default of his so doing, such proceedings may be taken as are 
mentioned in the warning and indorsements, via, an assignment 
of the bail bond may be taken, and action thereon commenced 

(m) Tucker v. Tucker, 1 Harrison and Nt v. & Man. 320, overi-uling cast’s in 
Woolaston’s Terra Rep. 15, Jackson s\ Tidd, 9 edit. 189, n. (e). 

Tompkin, 2 Chittj^’s R. 20, and note. (o) Burton v, Haworth, 1 Nev. & Man, 

(n) NiselUch v. Bonacick, 6 Bar. & 318; 4 Bar. & Adul. 462, S. C. 

Aid. 904; Chambers v. Bernaseoni, 6 (p) See cases in note (n), <HBm. 

Bing. 498 ; 1 Cromp. & J. 451, S. C., (q) Ante, 150, 153, 155. 

observed upon in Burton v, Haworth, t 
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against all the obligors^ or proceedings may be had against the 
sheriff. The 24th general rule of Hil. T. 2 W. 4, (when writs 
were returnable in term,) in cases of arrest elsewhere than in 
London and Middlesex, allowed eight days from the appear^ 
ance day of the process, in effect twelve days after the return 
day ; but that rule was virtually annulled by the 2 W. 4, c. 89, 
schedule No. 4, prescribing the warning to put in bail in all 
cases in eight days inclusive of the day of arrest ^ and putting 
an end to return days and appearance days in bailable pro- 
cess. (r) So that now the defendant must in all cases, without 
regard to distance from Lonjjfon, or to term or vacation, put in 
bail in eight days after the day of the arrest, inclusive of that 
day, and without any distinction as respects time, between the 
10th August and 24th October, (s) But if the last of the eight 
days be a Sunday, Christmas-day, or Good Friday, or a day 
appointed for a public fast or thanksgiving, then the defendant 
has all the next day to put in bail, (i) Within those eight days 
such bail above must be put in, or a deposit of the sum sworn 
to, and £20 for costs in lieu of bailj under the 7 & 8 G. 4, c, 
71 ; or if he liave already deposited the sum sworn to, and £10 
for costs with the sheriff, then he may deposit the additional 
sum of £10 for further costs, pursuant to 7 & 8 G. 4, c. 71, and 
2 W. 4, c. 89, schedule No. 4, to remain in Court in lieu of 
bail. ’ But in the latter cases the defendant must enter bis com- 
mon appearance within the same time as he had to put in bail, 
or the plaintiff may do so for him, and the action w ill then pro- 
ceed precisely as if bail above had been put in as heretofore. 
But the defendant may, by sect, 3 of 7 & 8 G. 4, c. 71, at any 
time before issue joined in law or fiict, or before final or inter- 
locutory judgment, receive the money deposited out of Court, 
upon putting in and perfecting special bail, and upon payment 
of such costs to the plaintiff as the Court shall direct ; (u) or 
the defendant may convert the payment of the amount of the 
debt so deposited in Court, or a part of the same, into a pay- 
ment in discharge of the action, by moving that the plaintiff 
may take the same, or a named part, in discharge of the action, 
and that unless he do so, with costs to be taxed, the same may 
be struck out of the declaration, (a) But it has been held, that 


(r) Grant v. Gibb$, 1 Har. & Hodges* 
Rep, C, P. 56 j llUlamy v. lloxvlest 5 R. 
h Adol, 460 ; Ahton v. Underhill^ 3T)^r. 
4n j 1 Crom. & M. 492, S. C. ; Thomp- 
son V. Dicas, 4 'J yr. 876. 

(a) Grant v. Gibbs, t Hur. & Hodges’ 
New Rep. 56, And see R. v. Sheriff of 


Middlesex, 2 Dowl. 286. 

(0 Reg. Gen. Hil. T. 2 W. 4, r. 8. 
(?/) Terralt v, Alexander, 1 Dow). 132; 
JIanwell v. Mure, 2 Dow), 155. 

(r) Hubbard v, Williams, 8 Bar. & 
Cres. 496, 
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Pn^E money so paid in cannot be applied to a plea of tender, 

nocEu>iNcjs 7 8c 8 G. 4, c. 71, s. 3, imports that money paid 

— in under the act is to remain in Court until the end of the 
suit, as a security for ihe costs as well as the sum sued for ; (y) 
and therefore in such a case the defendant must either provide 
and pay into Court a further and other sum upon pleading his 
plea of tender or a plea of payment into Court, or must put in 
and perfect bail above in the precise manner prescribed by 
section 3 of that act Where money, however, had been de- 
posited in Court in lieu of putting in and perfecting bail above, 
pursuant Jto statute 7 & 8 G. 4, c. Jl, and the plaintiff obtained 
a verdict, it was held that he was not at liberty to issue execu- 
tion for the whole sum recovered, but was bound to take the 
sum deposited out of Court, and to limit his execution to the 
surplus only, (z) It has been expressly decided, that if a de- 
fendant be arrested before or between the \0th August and 
24M October, he must put in and perfect bail before a judge at 
chambers within the same time, eight days inclusive of the day 
of arrest, and in the same^ manner as in any other part of the 
vacation, notwithstanding the exception in 2 W. 4, c. 39, sect. 

Of obtaining It may be objected that some of the provisions in 2 W. 4, c. 
putting in hail, otlier enactments and rules, in allowing only eight days 

to a defendant to put in bail, or even less time to a sheriff, when 
the proceedings have been in a county very distant from the 
metropolis, arc unreasonably expeditious, (b) However, in the 
case of bail, a defendant may, on application to a judge, obtain 
further time for putting in bail, (e) 

Of putting in Bail may however, if tlie defendant be in prison, either from 

mu at any time .1 1 . . ' 

pending action, Commencement ot the suit, or m consequence of a subse- 
render, be, as of right, put in at any time pending the 
chargoli in ex- u cHon, cyoli after vei'dict, and before the defendant has been 
tcuiioi). actually charged in execution, so as to enable the defendant to 
obtain his release; (rf) but not after the defendant Has been 
brought into Court to be charged in execution, (e) So at any 
time pending the suit, the defendant may deposit the sum sworn 


(yi) SluUz V. Heneage, 10 Bing. 561. 
(*) Hews V. Fike, 2 Cronip. & J. :359. 
(u) R, V. Shedff of Middlesex y» Wright ^ 
2 Cr. & M. 333 j ante, 371. 

(h) Ante, 247, 248, and per Park, J., 
in Grant v. Gibbs, 1 Harrison 6c Hodges’ 
Hep. C. P.58. 

(,c) And see forni of summons and or- 


der ’for the purpose, T. Chitt^’s Forms, 
2nd cd. 68. 

(d) Dyott V. Dunn, 2 Chittv’s R. 72, 
73, 74 ; 1 Dowl. & R. 9, S. C. ; Todd v. 
Riherington, 2 Marsh. 374; Tidd, 9 ed. 
248, 278, 279. 

(e) Bircham v. Chambers, 11 Moore, 
343. 
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to and £20 for costs under the statute 7 & 8 G. 4, c. 71, so as CHAP. Vlii. 
to obtain Ids release, and by leave of a judge, (but by an ex- 
press rule, not otherwise j){e) the original bail may be changed Caimas. 
and others substituted, or the debt and a sum to cover costs 
brought into Court; and this is essential when it is discovered 
that one of the bail is a material witness for the defendant. (/) 

And in a recent case the judge permitted the sum sworn to and 
£40 to be brought into Court even pending tlie trial, and one 
of the bail to be thereupon admitted a witness.(/) 

The term in the statute and writ of capias, cause special rmport of term 

bail to be put i;i,” Is obviously a technical expression ; for the 
bail themselves, being always two living persons, and not move- veral rcciuisitcij 
able inanimate chattels, that could be deposited, gannot literally 
be put into Court- It is a term descriptive of more than a single 
act, for it imports that hco persons only (unless leave for more 
has been obtained,) competent to become bail, or at least not so 
incompetent as to constitute a nullity, shall, by acknowledging 
what is termed a recognizance of bail according to the practice 
of the Court, become bound for the defendant that he shall pay 
the sum that may afterwards be recovered by a judgment, or 
render himself to the proper prison of the Court, or that the 
bail themselves will do so for him, i. e. pay the debt and costs, 
or render him to such custody. Secondly, that such bail, if 
required, s\id\\ justify , i. e. swear and establish, to the satisfac- 
tion of a judge of the Court, their competency to become such 
bail in every respect ; arid thirdly, by the general practice of the 
Courts, and by an express rule of Court of Common Pleas, 

Easter T. 49 G. 3, it was ordered that special bail shall not be 
considered ‘‘ }yut in' until due notice of their having become 
bail should have been given ; and it has been recently held, that 
unless or until such notice has been regularly given, the condi- 
tion of the bail bond to cause bail to be put in," has not been 
complied with, so that if such notice be not given in due time, 
the plaintiff in the action, or the sheriff, may on that account 
prosecute an action on the bail bond.(g‘) 


As soon as practicable after an arrest, the defendant should Proceedings an^ 
obtain the express consent of two persons, who are in every P“*' 

respect competent to become bail, that they will do so ; and he above, and who 
shouhl be certain that he can confide on their continuing friend- bcZne'bMU 

— — — and to what 


(e) Reg. Gen. Trin. T. 1 W. 4, r. 

(/) Baillie v. Hole, 1 Mood. & M. 
289 ; 3 Car. & P. 560, S. P. ; Young v. 
Wood, Barnes, 69; Bing. 92 j 2 Chitty’s 


K*40a 

(g) Grant v. Gibbs, 1 liar, & Jlodges 
New Terra Rep. 56. 


facts they tpust 
; be prepared to 
swear# 
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CHAP. VIII. sJitfif or at least that they will not suddenly and without notice 
HocEjf^iNos legally might do at any time pending the 

action, and even on a Sunday,) and render him into the prison 
of the Court, and also that neither will be a material witness 
for him. For this purpose the proposed bail should be fully 
apprized erf the extent of their Uabilily (now declared) by the 
general rule of Hilary Term, 2 W. 4, rule ^1, viz., to the sum 
sworn to and the costs of suit, no| exceeding in the whole the 
amount of their recognizance, (A) and of the circumstances and 
the nature and amount of the property wdiich they may be re- 
quired to swear to after payment and satisfaction of all their 
just debts and engagements for this purpose, and in order to 
be well assured that there will be no subsequent difficulty, it 
may be expedient to lay before each of the bail the form of the 
affidavit now required, w'hen bail justify in the first instance, 
and request him well to consider whether he can w’ith propriety 
swear to the same, and to give his answer so speedily, that in 
case it should be unfavourable, the defendant’s attorney may 
be able to procure other bail and give notice of the same in 
sufficient time ; and this precaution is more essential, since bail 
cannot now be added or changed without leave, and probably 
such leftve w^oulcl be refused, unless it be made appear that full 
inquiries into the circumstances of the proposed bail had been 
made in the first instance. 

The requisites The fo^ m of affidavit of the sufficiency of bail, as prescribed 

luuTt be pre- general rule, Trinity term, 1 W. 4, when accompanying 

pared to swear, the notice of hail, (with the additional requisite of the bail 
swearing that they are worth the amount as ordered by Reg. 
Gen. Hilary term, ^ W, 4, r. 19, in addition to the swearing 
merely to their of the property,) and as given in the 

subscribed note, affords a good practical outline of the requi- 
sites of all bail; the prohibitory exceptions will be presently 
considered, {i) 


(h) Jervis’s Rules, 47, nole(«). 

Perm of affida- (i) In the [ .] 

▼it of each ball. Between, &c. 

justifying in an- A. B, of No, 8 in Street, in the parish of , in the county of * 

ticipatioi), one of the bail for the above iiiuncd defendant, rnahetb oath and saitli that he is a 
under Reg. Gen. hottsekteperf [or freeholder as the case maybe] residing at [rifscn6i»^ particularly the 

Trill. T. 1 W. 4, 

and subsequent ^ 

rules. ^ Gen. R. IVui. T. 1 W. 4, gives Do\vl.i67(), 

this form of affidavit without any ed- t Householder would be insufficient, 
ditlon, and some of the forms do not and a lodger, therefore, unless he be a 

state the addition of the depoiu'nt, Imt freeholder, and so stated in (he notice of 

such addition ougiit to be stated, though bail, w'ould be insufficient, ITt/»ou’s Bail, 

time may be given to amend, Morgan v. 2 I^owl. 431. 

Stone, 1 Gale, 15 j Iresure’s Bail, 2 
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Each bail must be a housekeeper^ (not a lodger, householder 
or leaseholder, or a mere occupier of less than the main part 
of a house, (^*)) or he must be Vi. freeholder or copyholder in 
fee or for life in his own right and not in right of his wife, (A) 
and not a mere householder or leaseholder, however long the 
term of years, (/) and the housekeeping or freehold must be 
in England or Wales, and not in )Scotland or Ireland, (w) 
But where partners both keep the same house, both may be 
bail, though one of them only lodge in the neighbourhood, (w) 
The property of eacli to be sworn to must be double the sum 
sworn to in the affidavit to hold to bail, or if that sum exceed 
1000/., then 1000/. in addition to it, after paying all his just 
debts. ^ 

Hence it is to be collected that each of the bail must be able 
to swear, first, that he is a housekeeper^ not merely a house- 
holder^ or that he is a freeholdery or copyholder in his own 
right; secondly, to state the full particulars of his present and 
antecedent residences for the last antecedent six months, in 
order that the plaintiff’s attorney may thereby be better enabled 

street at' place, and nnmlter If am/] flint l»e is worth* property to the nmount of £— — 
[the amount required bij the practice of the C(;M»'rsJ over and above what will payf all 
his just debts, I [if hail in any action, add, ** and evrr^ other sum for which he is now 
baii,”J and that he is not hail tor any defendant except in this action [or if bail in any 
olhei' aclUm or acliouS), add, “ except for C. D., at llic suit of E. F., in the Court of 

, in the sum of £ , for G. H., at the suit i^f J. K., in the Court of , 

in the sum of £ specifying the sccerul actions, with the Courts in which they are 

brought, and the sums in tvhicli the deponent is bail]: and lliat the deponent’s property, 

to the amount of the said sum of £ [and if bail in uny other action or actions 

** of all other sums for wliicli he is now bail as af«re8aid”j consists of [//crf' specify the 
nature and value of the property in respect of tvhich the bail proposes to justify as follows :] 

** stock in trade in his business of , carried on by him at , of the value 

of £ — ; of good book debts ow ing him to the amount of £ ; of furniture 

in his house at , of the value of £ ; of a freehold [or ** leasehold”] farm 

of lire value of £ — , situate at occupied hy j” or “of a 

dwelling-house of the >nluc of £- , situate at , occupied by ” [or of other 

property, particularizing each description of properly, with the value thereof] and that this 

deponent hath fur the last six months restiled at [descrihing the place or places 

of such residence, or if he has had more than one residence during that period state the 
same,] and not clsewherc4 
Sworn, &c. 


CHAP. V 111. 

PROCEKDINOS 

Of^ 

Capias. 


Summary of 
who can or can- 
not hecoinu 
bail. 


* The word ** icor//i/’ in lieu of*' pos- 
sessed/' is rendered necessary by Ileg. 
Gen, Hil. T, SJ W. 4, r. 19. He’s 
possessed, &c. instead of he is possessed, 
held sufficient, Lanyoris Bail, 3 Dowl, 
dd. Where the affidavit of justilication 
by country bail omitted to state that 
each uf tlie bail was wm'th the sum re- 
quired, but merely stated that they were 
possessed, &c. time to amend tlie affidavit 
was refused, Rogers v. Jones, 3 Tyr. 2n6, 

(J ) Bold's Bail, 1 Chilly’s R. 288, 
316, 502. 

(A) Anon. 2 Chitty’s U. 97. 

(/) Smitlis Bail, 1 Dowl. 1, 127. 

(m) Anon, 1 Dowl. 61 ; aliter, if the 


sed qmcre, as to the refusal of time to 
amend, sec Darling v. Hutchinson, 2 Tyr. 
491; 2 Crom. & J. 487, S. C., where 
lime was allowed, 

t The words “ wJuit will pay" have 
been introduced in consequence of llcg. 
Gen. Hil. T, 2 W. 4, r, 19, 

I Mr. Chapman, in his edition of. the 
New Rules, fJ. 48, suggests that the con- 
cluding negative should be inserted, sed 
qutcre. 

bail be a native of England, 1 Arch. K. B. 
4lh ed, 197. note (s). 

(n) Hemming v. Plenty, 1 Moore, 
329; Savage v. Hall, 1 Bing, 430; 8 
Moore, 525, S. C. 
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CHAP. vnr. 

PllOCIiEDlNUS 

ON 

Capias. 


Moral cliarac' 
ter. 


to inquire into his property, character and circumstances; 
thirdly, to swear that he is worth (not merely possessed of) 
property to a named amount, being a sum equal to the required 
amount, viz. of double the sum sworn to, or 1000/. above the 
sum sworn to, over and above not “only his own just debts^ but 
also his liabilities as bail in other actions, or that he is not bail 
in any other action. Persons, on being applied to to become 
bail, should immediately and in the first instance be requested 
deliberately to examine into and consider the nature and extent 
of their property and of their debts and liabilities, and as soon 
as possible to communicate the result to the defendant’s attor- 
nay, so that if the inquiry turn out unsatisfactory, notice of bail 
more compete^it to justify may be given; and fourthly y the 
proposed bail must be prepared to specify the particulars of his 
property of the requisite value, and to shew where it is situate 
or to be found. 

By rules of Court and established practice there are dis* 
qualifications to become hail; some persons are so absolutely 
disqualified as if put in as bail to constitute a nullity; and 
others only so, if objected to. Questions of this nature in general 
relate to peers or members of the House of Commons, and 
other persons, who, being privileged, would not be desirable 
sureties. Practising gttornics and their clerks; except for the 
mere purpose of rendering a defendant, are so disqualified, 
that the putting them in as bail might be treated as a nullity .'(/>) 
Sheriffs’ officers and gaolers, bankrupts and discharged insol-, 
vent debtors, and persons in doubtful circumstances, residing 
in ])rivileged places ; and foreigners, having no property in Eng- 
land, may also be objected to with effect. These disqualifica- 
tions have been so ably examined in previous publications that 
it would be redundant here to investigate the subject, at length. 

At one time it was supposed that defect in moral character 
constituted an objection to bail, at least when the deviation ex- 
cited a suspicion that if the party really had property, he would 
not have been guilty of the deviation. Thus a person, who 
proposed to justify as bail for a friend, was rejected because 
he had suffered his child or his father to continue in gaol, (q) 
But no such ground of objection at present prevails, and even 
the keeper of a brothel has recently been permitted to justify 
as bail in respect of his property, (r) 


(p) Rc’g. Gen. Ilil. T. 2 W. 4, r. 13 ; 78 ; and see Anm, id. 77. 

Jervis’s Rules, 45, note (n). (r) Gangers Bail, K. D. Hil. T, 1835, 

(q) Holme V. Booth, 2 Chitt^r’s Kep, 9 Legal Obs. 331. 
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The general rule of Hilary term, 2W. 4, r, 18, orders that 
notice of more bail than two shall be deemed irregular, unless 
by order of the Court or a judge, thus rendering the practice 
of the Courts of King’s Bench and Exchequdt similar to that 
of the Court of Common Pleas, {s) In cases, therefore, where, 
in consequence of the magnitude of the debt or other circum- 
stances, two bail cannot be obtained, the defendant should, 
upon ^proper affidavit of the facts, in due time apply by sum- 
mons to a judge for leave to put in as many bail as may be 
shewn to be essential, and an order for which will be readily 
granted. (0 

The mode in which the sureties for the defendant testify 
their consent to become bail, is nearly in the s^ie terms in all 
the Courts, (w) It will be observed that in the form of their 
contract not even the precautions enacted by the statute against 
frauds, S9 Car. 2, c. 3, s. 4, in ordinary engagements for the 
debt, default or miscarriage of a third person are required. In the 
King’s Bench and Common Pleas, in case of town bail, the in- 
tended sureties merely attend before a judge or an appointed offi- 
cer, and a bail-piece in the subscribe&form in the King’s Bench (x) 


(s) Jervis’s Rules, 46, note (s). 601 ; and see form of aflidavit, &c. 

(0 Jd. ihid, ; Easier v. Edwards, 1 T. CliittyV Forms, 2d edit. 68. 

Dowl.39; Jell v. Douglas, 1 Cliitt^’s R. (w) Bagie^^’s Prac. Ch. 1S8. 


(i) In the King’s Bench [or Common Picas or Exchequer.] 

On the day of • 


A.D. 1836. 


Middlesex [Oie county in the writ J to wit. C. D., [defendant,] is delivered to bail 
upon a cepi corpus to 

^Job Allen, of Red Lion Street, Holboni, 
1 county of Middlesex, Taylor,, 

< and 

i Thomas Jackson, of Hart Street, Bloomsbury 
C Square, in the said county, Irotnuongcr. 


Oath for €50 
K F. of 
Clifford’s Inn, 

Attorney for the Defendant. 


! 


. At the suit of A. B. 
N. B. Here the bail sign their 
names when proceedings 
in the Exchequer, 


Taken and acknowledged, condition- 
ally, at my Chambers iji Serjeants’ 
Inn, Chancery Lane, this 
— day of — A. D. 1835, 

Before me [Judge’s signature.] 


* See a printed form. Chilly’s Sum- and see other forms in T. Chilly’s Foritis, 

inary 321, before the 2 W, 4, c, 39 ) 2d edit. 69, 70. 


CHAP. VIII. 

PnOCEEDINGS 

ON 

Capias. 

Not more than 
two bail to be 
put in, without 
previous leave 
of a judge. 


The mode or 
form in which 
the sureties be- 
come bail in 
the several 
Courts. 


Form of bail- 
picce on parch- 
ment ill either 
Court.^ 
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CHAP. VUf. 

PROCESOINOS 

OK 

CiiPIA9. 


'riie modes of 
putting in bail, 
with whom or 
before what , 
officer and for 
what county 
bail must be put 
in. 


is produced, and the bail verbally enter into their engagement, 
and do not even sign the baibjtiece as in the Exchequer, It 
has been considered that the circumstance of the verbal en- 
gagement beings entered into before one of the judges or a re- 
gular officer of the Court affords sufficient protection against 
misapprehension or fraud, and on that account we have seen that 
even an infant may be bound, (a?) Ancient statutes also ren- 
dered it a capital offence to personate bail. The course is for 
the judge, or rather an officer of the Court in his presence, or 
a commissioner, addressing himself to the two bail, to state to 
them verbally the substance of their engagement, varying in 
soi*ie respects in each Court, and then asks them are you con^ 
lent ? to which they verbally express their consent, and then 
depart, {y) In the Exchequer, however, the hail-piece is not 
only produced to but signed by both the baily a form which 
it w'ould be well to adopt in the other Courts. Afterwards, at 
any time before issue joined on the existence of the record of 
the recognizance, there is a formal record of the proceedings 
and the recognizance is draw n up on parchment. (;^) 

The modes or before whotfihBW must be put in, vary in several 
cases, for they may be put in before a judge in town, or before 
a commissioner in the country, or before a judge pending the 
circuit. The bail must now by express rule in all cases be 
put in with the Jilacery who signed the process on which the 
defendant was arrested, whether that was the first process or 
not, it being ordered by the general rule of Michaelmas term, 
4, A.D. 1834, that where a defendant is arrested upon 
an alias or pluries, issued into another county, pursuant to the 
rule of Michaelmas term, 3 W. 4, s. 7, the defendant must put 
in bail in the county where he was arrested, (a) The defend- 
ant’s attorney must observe great care in this respect, for if 
by mistake the bail should not be put in in the proper officcy 
where only the plaintiff’s attorney is bound to search, but in a 
wrong office, an assignment of the bail-bond or proceedings 
against the sheriff might be taken, and much costs incurred 
in setting the same aside, even if that indulgence should be 
granted without an affidavit that the defendant has a sufficient 
defence on the merits. 


(.t) Ex parte Williams, M'CIel. Excli, (“z) See T. Chilly’s For?iis, 2d edit. 
Kep. 495; ante, vol.ii, ,‘i96. 310 to 312. 

(y) See Forms, T. Cliitty’s Forms, 2d (a> Reg. Gen. Mich. T. 1834; see 4 
edit, 69. Tyr. 1 ; 2 Cromp. & M, 352. 
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We have seen that the expression in thestat. 2 W. 4, c. 39, 
s. 4, and writ of capias, putting in bailf' implies also the neces- 
sity for giving notice of such hail having been so put in, and 
tliat, until such notice has been duly given, bail are not to be 
considered as having fieen put in*{c) The rule Mich. T. 16, 
Car. 2, still in force, requires the plaintiff’s attorney to give a 
writlen notice of the bail having been put in before the time for 
putting in hail has expired^ so as*to prevent an assignment of 
the bail bond, and it has been decided that it is no bail until 
such notice has been given, so that the defendant’s attorney 
should serve the notice of bail before nine o’clock at night on 
or before the eighth day after the arrest, inclusive of that day, 
or obtain further time for putting in bail and giving such no- 
tice. {d) Amongst the other general rules of Trin. T. 1 W. 4, 
the 2d rule requires that every notice of bail shall, in addi- 
tion to the description of the bail, mention the street ^ or place 
and number, if any, where each of the bail resides, and all the 
streets or places and numbers, if any, in which each of them 
has been resident at any time within the last six months, and whe- 
tlier he is a housekeeper or freeholtler. {e) But an uncertainty 
as to the description of the residence may be aided by an an- 
nexed affidav it of justification. (/) Upon the requisites of the 
notice of bail, there have been many decisions, most of which 
liavc been so ably collected and digested in the recent publica- 
tions, tliat it would be inexpedient here to do more than take 
a very compact view of the subject, {g) The forms of the pro- 
ceedings relative to bail are very numerous, those of most gene- 
ral use will be found in the notes. (Ji) 


{b) See hi geiieval, 9tlj eel. ^^53; 

1 Arcli. 4 eel. 

(r) Ante, 373 j Grant v. Gibbs, 1 Hurri- 
soti & [lodges’ New T. K. 56; and see 
Rule Easter, 49 G. 3, C, P. Tidd, 253. 

((/) Jd, ihuL] V. Pusman, 5 'rauut. 

759. 

(e) Jervis’s Rules, p. 25, 26, note (/), 
and decisions on the rules there collected j 


see FenUm v. Warre, 2 Tvr. Rep. 158 ; 
2 Crom.& J. 54, S.C. ; see form and wo- 
tice, infru, {h), 

(/) Ward's bail, ST^’r. 200. 

(g) As to the notice of bail and other 
proceeding, see Jervis’s Rules, 26, 27, 
n.(0; Tidd, 9lh ed. 253 to 297; and 
1 Arch. K. B. 4th ed. 179 to 211 ; T. 
Chitt^ ’s Forms, 71 to 94. 


(h) Ever^' form that can be required will be found in Tidd’s Forms and Si»pple- 
ments; T. Chittj^’s Forms, 2nd edition, and in Chiltjr’s Summary of Practice, 3 16 to 
356, The form of affidavit of justification, which may be made by each bail sepa« 
rately in anticipation, under the Gen. Rule, Trin. T. 1 W. 4, reg. 3, has been given 
a?iic,"o?4‘, 375. That form includes all the requisites to be observed. 

In the K. B. [or C. P. or Exchequer of Pleas.] T A. B. plaintiff. 

Between ? and 

( C. D. defendant. 

Take notice, tlvat special bail was this day put in [i/ iu C\ P,, say, “ put in with the 
filacer”] in this cause for the defendunt before the Honourable Mr, Jtwtice [er 


CHAP. VllJ. 

ON 

Capias. 

Notice of b*iU 
prospect i vely or of 
the same having 
been put in, and 
requisites of 
each notice, (b) 


Usual notice of 
bail having been 
pul in in K. B. 
cr C. P. or Ex- 
chequer, in 
town, and that 
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CHAP. Vlll. It has recently been decided, that a plaintiff' cannot take 
PnocEEDiNos proceedings on a bail bond on the ground of an informality 
Cavias. in the notice of bail, (i) and the Court of Exchequer has de- 


botb are 
housekeepers, 
and one also a 
freeholder, and 
shewing their 
residences for 
the last six 
months. 


Mr. Baron- ]' at his chambers in Serjeants^ Inn, Chancery Lane, London, ♦ and the 

names, additions, and particulars of and relating to such bail are as follows. The said 
bail are John Adams, of No. Si, Red Lion Street, Holborn, in the county of Middle- 
sex, tailor, and who is a housekeeper there ; and Joseph Pitt, of No. — , place, 

in the said county, ironmonger, and wfio is a housekeeper there ; and who is also a 
freeholder of a messuage and land in the parish of Dagenham, in the county of Kssex, 
and which is now in the possession of O. P. as his tenant. lAll these statements are to 
accord precisely with the facts, and see affidavit, ante, 374, 375,] And the said J. A. hath 
resided continually for upwards of the last six months nt No. , street afore- 
said, and the said Joseph Pitt, in the month of last, [just before the commence- 

ment of the last six montlis] did reside at No. 7, in Milman Street, Guildford Street, 

in the county of Middlesex, and in that month he removed from thence to No. 

street, in the county of , where he resided continually from on or about the 

day of the said* month of until on or about the day of — last, and on 

or about that day he removed from thence to No. , street aforesaid, and from 

that time the said Joseph Pitt hath there resided continually till this day. [If the 
notice of bail is to be accompanied with an affidavit of their safficieucy in the form as ante, 
374, 375, then conclude as foUotas.] “ And further take notice, that the said J. A. 
and J. P. [names of the bail] have duly made and sworn to the affivavils which ac- 
company this notice for your perusal, and copies of which affidavits are herewith left.”] 
Dated this — day of , a, d. 1835. 

Yours, &c. E. F. 

No, 10, Clijjurd's Inn, 

To Mr. G. H. Plaintiff’s attorney, « Defendant’s attornev, 

[or agent.] [or agent.] " 


% 

Four days’ no- In the K. B, [or C, P., or Exchequer of Pleas.] 

tice that bail t A. B. plaintiff, 

will be put in. Between ? and 

and will justify . ... . C C. D. defendant. 

at tlie same fake notice, that special bail will be put in in this cause for the defendant on - 

time in open ihe day of — —instant, [or “ next”] in open Court, at Westminster Hall, and 

Court in person, names and additions of the persons so to become such bail are, 6cc. [5't«fe the 
nams and additions of the bail, and whether they are housekeepers or freeholders, and their 
residences for the. last six months, as in the last form to the end, and then conclude thus,] 
And further take notice, that the said J. A. and J, P. will, at the same time, justify 

themselves as good and sufficient bail for the said defendant. Dated this day 

of A, D. 1835. 


To. Mr. G, H. Plaintiff’s attorney [or agent] 


Yours, &c. 

E.F.of , 

Attorney for the defendant. 


Notice of put- 
ting in and jus- 
tifying bail 
before a judge 
at chambers in 
vacation. 


In the K. B. [or C, P. or Exchequer of Pleas.] 

C A. B. plaintiff', 
Between-? and 

• C. D. defendant 

Take notice, that J. A., of, &c., and J. P., of, &c., [describe as in last /brms] will, 
0,1 the day of next, [or, “ instant,”] be put in us special bail for the de- 
fendant in this cause, and will on the same day, at the hour of of the clock in the 

forenoon, justify themselves before the Honourable Mr. Justice [or “ Baron 

— or such other judge [or baron,”] as shall be then sitting at his chambers, Jin 
Serjeants’ Inn, Chancery Lane, London, as good and sufficient hail for the defendant 
in this cause. 


^ In the Exchequer, it is no longer ne- 
cessary to slate in the notice, that the bail 
piece has been filed, Wigley v. Edwards, 
MS. Exchq. 20 November, 1833 j Jer- 
vis’s Rules, p. 7, note (m). 


(i) R, V. Sheriff of Middlesex, 3 Tyr. 
448 J Wigley v. Edwards, 2 Cr. & M. 
320 ; 4 Tyr. 235 j Jervis’s Rules, 7, netc 
(m). 
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dared that in future it is not to be considered necessary in 
that Court any more than in K. B., to state in a notice of bail 


And lake further notice, that (&c,, h^re state wliethcr the hail are freeholders or house- 
keepers, and their residences for the last six ninths, Sfc*, as in the form ante, 379, 380, to 
the end]* 

Dated this day of , a. o. 1835. 

Yours, &c. 

'Jo Ml*. G, H. FiaintilTs attorney, E. F. of — 

[or agent.] Attorney for the defendant* 


G. II. plaintiff's attorney, 
l?th March, 1835. 


^A. B. plaintiff. 
Between and 

t. C. D. defendant. 

Take notice, that I have excepted against the bail put in in this cause for the defend- 
ant, [ortd if it be intended to require the bail to justify before a judge at chambers in vaca- 
tion, then add, “And 1 hereby give yon notice, that 1 require such bail to justify be- 
fore a judge at chambers.*’] Dated this day of a. d, 1835. 

Yours, &c. 

To Mr. E. F. defendant’s attorney, G. H. plaintiff’s attorney, 

[or ** agent,”] [or “ agent,”] 


I except against tlicse bail. 


In the K. B. [or C. P., or Exchequer of Pleas,] 


In the. K. B„ [or Exchequer of Pleas.] C A, B. plaintiff, 

Between? and 

C C. D. defendant. 

Take notice, that J. A. and J, P, the bail already put in in this cause for the de- 
fendant, and of whom you have before had notice, ^ill on next justify them- 

selves [if country hail, here say, “ by affidavit,”] in open Court, at Westminster Hall, 
in tiie county of Middlesex, as good and sufficient bail in this cause for the defendant.’*' 
Dated the day of 1835. 

Yours, See. 

To Mr. G. IJ., plaintiff’s attorney, E. F., defendant’s attorney, 

[or “ agent.”] [or “ agent.”] 


In the C. P. t A. B. plaintiff, 

Between? and 

C C. D. defendant. 

Take notice, that J, A. and J. P., the bail already, &c. [same as the last to the aste- 
risk, and then as follows,] and the additions, descriptions, particulars, and residences 
of such bail, have been, and arc, as follows, namely, the said J. A. of No. , [de- 
scribe as in foim a/ite] and who is a housekeeper there, and the said J. P. of No. , 

[describe as in the form ante] and who is a freeholder of a messuage and laud in the 
parish of, &:c. [repeating the addition, description, particulars, and residences of the bait 
during the last six months as ante, 379, 380. J Dated this day of a. n. 1835. 

To Mr. G. H., plaintiff’s attorney, E. F., attorney, 

[“ or agent.”] [‘* or agent.”] 


In the K« B., [or C. P., or Exchequer of Pleas.] C A* B. plaintiff. 

Between? and 

t. C. D. defendant. 

Take notice, that. J. A. and J. P., the bail already put in in this cause for the de- 


t The reason for this form in C. P. dif- tion, although of the samebail, to repeat the 
fering from that in K. B« and Exchequer description of the addition and residences 
is that the rule M. T. 7 G. 4, C.P. 4 Bing, of the bail, but which is not necessary in 
51, expressly requires a notice of justifica- K« B* or Exchequer, Tidd, 259, 266. 
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UN 
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that the bail piece has been filed with the filacer at the proper 
oflice-O') 

fendaiit, and of wlioiii ^ ou have had nolice, will, ut the hour of o’clock in the 

foronouiii on - itext, justify themselves [if the bail were put in before a commissioner 

in the connlryt hei^e say, ** by atlidavit’i^ before the Honourable Mr. Justice 

[or l^aron ] or such other judge [or baron] as shall be then sitting in chambers, in 

Serjeants’ Inn, Cliancery I^ne, I^ondon, [or if any other place be appointed, “at 

in the county of ”] us good and suiHcicnt bail for the said defendant. ♦ [In the 

(\ F, hc7'c repeat the addition, description, and particulars of the bail, and their residences 
during the lust six months, as directed in the form supra, 3Q\ ; but see Jervis’s llules, 26, 
note(/).] Dated this day of a. n. 1835. 

Yours, &c. 

To Mr. P. A., plaintiff’s attorney, D. A., defendant’s attorney, 

[or “ agent.”] 


Affidavit of tlie 
service of notice 
of justiiicaiion. 


Bctweenc 


In the K. B., [or C. P., or Exchequer of Pleas.] 

r A. B. plalnliir, 

V and 

t C. D. defendant. 

J. K. clerk to E. F., of , gentleman, attorney for the above-named defendant, 

maketh oath and suith, that this deponent did on the — day of instant, before 

eleven o’clock in the forenoon, f serve Mr. G. II. the attorney for the above named 
plaintiff, with a true copy of the notice hereunto annexed, murked “A” [annei an 
ejact full enpyl by delivering the same to and leaving it with a clerk of the said Mr. 

P. A., at his chambers, in , [or if the service were on the attornry personally thoi 

from the above asterisk proceed thus : “ personally serve Mr. P. A. the attorney for the 
above named jilaintiff, with a true cop;^ of the notice liereunto annexed.’’] 

Sworn, See. J. K. 

Tu the K* 13., [ar C. P., or Exchequer of PJens.] 

/ A.B. plainlilf, 
Between •' and 

• f , C. D, defendant. 

J. A., of the parish of , in the county of Kent, fiirmer, and j. P. of High Street, 

. . Maidstone, in the same county, linen draper, severally make oath and say, and first 

in the country,! deponent, J. A. for himself saith that he is a housekeeper, in the parish of 

aforesaid, in the county of Kent aforesaid, and that he this deponent is worth the sum 

of ii) [double the sum sworn to] over and above what will pay all his just debts 

and every other sum for which he is now bail, or is in any respect whatsoever liable or 
chargeable, [ur say, “ that he is not hail,” the same as in the form, ante, 37 1, 375, 
stating also the nature of the deponent" s property as there stated, and his residences 
during the last six months^. And this deponent, the said J P. fur himself saith that 
he. is a housekeeper, &ic. [.state also that he is worth the requisite amount, and the nature 
and situation of his property, and his residence for the last six months as in the form, ante, 
.‘374, 375, 380.] 

The above named deponents, J, A. J. A. 

and J. P. were severally and respec- J. p. 

lively sworn at in the county of 

, this — — day of — , a. d. 

1835, before me, X. Y. [a commis- 
sioner for taking affidavits in the Court 
uf .] 

X. Y. 


Affidavit of 
juBtification 
of country bail 
sworn before a 
cuiurnissioncr 


f Tlicse words are here introduced in 
consequence of Rule 'Frin* T. 59 G. 3, 
K. B. 2 Bur. & Aid. 818 ; Rule Mich. T. 
6(1 G. 8, C. P. 4 Moore, 2 j and Rule T. 
59 G. 3, in Exchequer, 8 Price, 509, re- 
quiring service to be sworn to when the 
notice was served only two days before the 
morning of justification, but if tbe notice 
were served three or more days before the 
appointed time no statement of the hour 
of service is necessary* 

I This form is the fullest, and best cal- 


culated to anticipate and prevent subse- 
quent trouble in obtaining explanatory 
affidavits ; but the next more concise form 
still suffices in the first instance, though 
the above is preferable. If the tw’o bail 
live at considerable distances from each 
other, then it is usual to make separate 
afFidavits, and swear them before ditferent 
commiMioncrs. 

(J) See note • ante, 380 ; and Wigley 
v*. mmrdi, Jervis’s Rules, 7, n. (w). 
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The other practical proceedings relating to bail are nu«> 
meroiis and somewhat complex, and if very fully considered 
would fill a volume. There are several general rules relating 
to bail of Trinity Term, I W. 4, and rules 1 to G (i) of HiL 
Term, 2 W. 4, rules 13 to 31, #hich, with some useful notes 
relating to the same by Mr. Jervis, should be carefully ex* 
amined. (/) These rules and proceedings relate as well to bail 
when taken in London, as when taken in the Countri/ and 
when the latter, regulate the tinw (m) and mode of transmit- 
ting the bail piece to London and filing the same* 

Before the rule of Trinity Term, 1 W* 4, bail were put in 
and did not justify unless expressly required by the plaintiff’s 
attorney to do so. But now by that rule bail may save the 
trouble of two attendances and justify at the same time that 
they are in, upon giving four day’s notice before eleven 
o’clock in the morning, exclusive of Sunday ; and by rule 3 of 
the same term, if the notice of bail shall be accompanied by an 

In the King’s IBencIi, for Cl. P., or Exclicqu?r of Pleas.] 

( A. C. plaintiir, 
Between < and 

f C. D. defendant. 

•J. A., of , and J. P. of — ball in this cause for the above named defendant, 

severally make oath and saj', and first tins deponent J. A. fur himself saitli, that he 

is a househeper at No. aforesaid, and that he this deponent is worth the sum of 

£ over and above what will pay all his debts ; and this deponent J. P, for himself 

saith, that he is a housekeeper at No. aforesaid, and that he, this deponent, is 

worth the sum of £ over and above what will pay all his debts. 

The aboxe named deponents, J. A. J. A. 

and J. P. were sworn at llic J. P, 

day of , A.D. 1835, before me, 

Y. Z. 

A Commissioner. 


In the K. B. for C, P., or Exchequer of Pleas.] 

C A. B. plulntlf}', 

Between? and 

C C. D. defendant. 

L. M., of , clerk of Mr, G. II. of , attorney for llie plaintiff in this cause, 

maketh oath, and saith, that a notice of justifying bail in this action having been served 
on tire said G. If., he, this deponent, by his direction hath made diligent inquiries 
into the sufficiency of the said bail, and suith that, &c. [here state the particular ohjeftimi 
intended to be relied on against the hail according to th£ facts, avoiding any unnemsnry 
calumny and gencrgl abuse, 1 Ckitty^s Uep. 676, Tidd, 274 ; and when the representation 
of Tteiglihnurs or other mailer (f hearsay be stated, “ and the whole of which statements 
and information this deponent verily believes to be true.”] And this deponent further 
saith that B. B. one of the said bail, hath been a bankrupt, and iiath not yet obtained 
his certificate, as this deponent hath been informed and verily believes, [or ** hath been 
twice a bankrupt,” or '*that the said B. B. hath obtained bis discharge under the last 
insolvent act,” or otherwise according to the facts,] 

Sworn, &c. L. M. 


* See the last preferable form and (0 Jervis’ Rules, p. 45 to 50 j and id, 
note, ante, 38^. Index, tit. Bail. 

(k) Jervis’s Rules, 25 and 32. (tn) R, Hil. T. 2 W. 4, r. 15. 
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Entry of excep- 
tion to bail. 


Written notice 
of exception. 


Of adding bail. 


affidavit of each of the baily (n) according to the form subjoined 
to the note, and which we have already stated, (o) And if the 
plaintiff afterwards except to such bail, he shall, if such bail 
are allowed, pay the costs of justification; and if such bail are 
rejected, the defendants shall pay the costs of opposition, unless 
the Court or a judge thereof shall otherwise order, (o) And 
the 4th rule of the same term orders, that if the plaintiff shall 
not give one day’s notice of exception to the bail by whom such 
affidavit shall have been made, the recognizance of such bail 
may be taken out of Court without other justification than such 
affidavit, and the bail become complete. The first rule, how- 
ever, provides that if the plaintiff shall be desirous of time to 
inquire after the bail, and shall give one day's notice thereof as 
aforesaid to the defendant, his attorney or agent, as the case 
may be, before the time appointed for justificatiop, stating 
therein what further time is required, such time (not to exceed 
three days in the case of town bail, and six days in the case of 
country bail,) then (unless the Court or a judge shall otherwise 
order) the time for putting in and justifying bail shall be post- 
poned accordingly, and all proceedings shall be stayed in the 
mean time. 

In general, bail are put in and notice thereof given, without 
any antecedent or prospective affidavit of justification; and if 
the plaintiff’s attorney be satisfied with the sufficiency of the 
proposed bail, he takes no proceedings relating to them, and 
the bail become absolute, or in other terms complete. 

If the sufficiency of the bail be disputed, the plaintiff ex- 
cepts to them, which must be done within limited times, or 
they become complete. The mode of excepting is by writing 
in a book at the proper office of the particular Court, I ex- 
cept against these bail. E. F. Plaintiff’s Attorney. April 
15, 1835.” {p) 

A proper written notice of such exception must thereupon be 
given \{q) the proper form of which has been stated in a pre- 
vious note, (r) 

Thereupon if it be discovered that the named bail cannot 


(n) It seems that in this particular case 
of a prospective affidavit of justification, 
the affidavit of each of the bail must be 
separate, Reg. Geii. Trin. T, 1 W. 4, r. 
3, In other cases it may be joint or se- 
parate, according to the convenience of 
the bail. 

(o) Ante, 374, 375. 

(p) See form, antCf 381, in note; R. 


V. Sheriff of Middlesex, 5 Bar. & Cres. 
389; liodgsonv, Garrett, 1 Chit. R. 174; 
Tidd, 301. 

(</) T. Chitty’s Forms, 74 ; 11, v. Shf 
1 iff if Middlesex, 5 Bar. & Cres. 389 ; 
Uodson V. Garrett, 1 Chit. R. 174 ; T. 
301. 

(r) Ante, 38 1 , in note. 
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justify, the course is to endeavour to oi)tain leave of a judge to CHAP. Ylll. 
change the bail, but which is Ao longer a matter of course. {$) 

If the same hail are to justify, the defendant's attorney must ; - 

then serve a toritien notice of the intenlion to justify ^ at least 'f 
two days before the intended time of justification, which by ex- to be 
press rule is to suffice, (/) but which must be, by several particii- ^ ' 
lar rules of each Court, sworn to have been served before eleven 
o'clock of the forenoon of the second day before justifying, or 
on a third previous day. (/) 

But upon a sufficient affidavit of the illness of one of the bail, of i.biaining 
or other unexpected occurrence, preventing the justification 
within the named or proper time, further time may bo ob- 
tained, («) except in cases of bail or error, or on habeas cor- 
pus, when more strictness is required, and a very sudden or 
extraordinary occurrence to prevent the attendance of bail will 
be the only admitted excuse. 

At the time appointed for justifying bail in person, there Affitia^iiof 
must be an affidavit of the due sevrice of a notice of just) fica* 
tion^ (a*) and to which a copy of such notice is to be annexed. 

The next step is to make a concise brief for counsel, enti- Brief jnui mo- 

tled in the cause, and indorsed ‘‘ Mr. , to move to ius- 

tify, and which, when signed by the counsel s signature under 
the fee, is usually handed to the proper oflicer. But it is re- 
commended to every careful practitioner to have another 
private brief which the defendant's counsel may retain, and 
which should contain a full and not a mere abbreviated copy of 
the notice of justification and all affidavits, but also instruc- 
tions to answer any objection that may possibly be urged against 
the bail. 

The proper officer will then cause the bail to be called in due Culling und 
order, and which is effected by calHng the name of the defend- 
ant, thus : “ C. D.'s bail/' Whereupon sucji bail, if they 
be in attendance, come forward and are sworn to answer all 
questions. 

The justification of bail in term time now usually takes place i,our 

before one of the judges, early in the morning, viz. from half- ^‘'»i j^siify- 
past nine o’clock, until all the bail in attendance have been ex- 
amined, differing but little in the three Courts. 

Sometimes counsel are Instructed to oppose the bail, and Opposiiian to 

briil. 


(0 Reg. Gen. Tiin. T. 1 W. 4 , r. 5 ; davit, 382, in note. 

Jervis’s Rules, 27, 28, note ( ;>). (") Guhlcur:*s Bail, 1 Harrison’s New 

( 1 ) Hil. T. 2 W. 4, r. j(i ; Jervis's Term Rep. 111. 

Rules, 40, note (9) ; iukI sec form of utti- (r) See foi*m,.«utr, 382, la note. 
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thereof on 
plaintiff '*s at- 
torney. 


affidavit on each side ane adduced, and concise arguments, or 
rather observations^ fake pkee, u{>on which the judge decides* 
If the bail be aUpwed, a ruh for the allowance should be 
forthwith ifawn up and served upon the plaintiff’s attorney, 
for until such service the allowance is considered incomplete, 
and the plaintiff’s attorney might proceed on the bail bond, or 
against the sheriff, as if the bail had not justified ; and this 
although the plaintiff’s attorney himself attended and heard 
the judge decide in favor of the allowance of bail, {y) After 
service of the rule for the allowance of the defendant’s bail, 
they become complete, and the defendant is considered com- 
pletely in Court, so that the plaintiff may declare absolutely^ 
and regularly proceed in the action. 


The declaration proccss affects the time and mode of delivery, it 

bow affected by seems dear that the plaintiff may always declare de bene esse 
capiusT^^^^ upon a writ of capias, being process against i\\e person of the 
defendant; though we lmve#seen that he cannot do so upon a 
writ of summons (;er) or distringas, (a) The uniformity of pro- 
cess act, 2 W. 4, c. 3, it is true, is silent on the subject ; but 
the general rule^ Mich. T. 3 VV. 4, r. 11, (i) expressly orders, 
that as regards actions commenced by tvrit of capias, and 
whether all the defendants have been arrested, or one or more 
of them has not been arrested, but only served with a copy of 
the writ,(c) the plaintiff may declare de bene esse, i.e. before 
the bail above have been perfected, (c) 

Where a defendant or several defendants have been arrested, 
and have put in bail above to a capias, and^are not in custody, 
t\\o geficral /v/fc Mich. T. 3 W. 4, prescribes three iovms tov 
commencing the declaration ; the first where the party arrested 
is notin custody, the second -where he remains in custody of the 
sheriff, or marshal, or warden, and the third where one or 
more of several defendants has been arrested, and another de- 
fendant only served with a copy of the process, and has not 
been arrested. The particulars relative to those forms will be 
more properly examined in the chapter relative to the practical 
conduct of the pleadings in an action. 


(y) R. V. Sheriff of Middlesex, t Chit. (s) Ante, 296. 

Kep. 99; Holland v. White, 2 B. & P. (a) Ante, 321, 322. 

341; It, V, Sheriff if Middlesex, 4T. 11. {b) See rule, ante, 161. in note. 

493; sed quarethe principle oi allowing (c) 1 Arch. C. P. [68], 1 ; Gilbert v. 

an attorney to obtain costs so dishonour- Kirkland, 1 Dowl. 153. 

ably. 
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PROCEEDINGS ON A ^AIL ROND# 

The proceedings on a bail bond can only ensue on account 
of the defendant’s neglect to put in bail qbovCf in the technical 
sense of that term, within eight days inclusive after the arrest, 
or afterwards to perfect such bail; the proceedings on such 
bail bond are therefore obviously only collateral to the prin- 
cipal action, and to enforce the putting in and perfecting bail 
above, or where the bail-bond has bepn ordered to sta7id as 
a security to secure the payment of the debt and costs, or 
render of the defendant at the termination of the suit. A bail 
bond itself, it will be observed, is principally regulated by 
the 23 Hen. 6, c. 9, but it is influenced by subSequent enact- 
ments and rules. A general rule of Hil. T. 2 W. 4, r. 24, 
ordered that no bail bond taken in London or Middlesex shall 
be put in suit until after the expiration of four days, nor if 
taken elsewhere till af^er the expiration of eight days exclusive 
from the appearance day of the process ; (r/) bjut that rule was 
virtually annulled by the 2 W. 4, o. tS9, abolishing the prior 
writs returnable on a general or particular day, and now^ requir- 
ing bail above to bcf put in in all cases within eight days 
inclusive of the day of arrest, without regard to the distance of 
the place of such arrest. So that noi\f in all cases, unless 
the bail above be put in and notice thereof given within such 
eight days, the plaintiff may on the ninth take an assignment 
of the bail bond, and commence his action thereon, (e) In 
general only one action should be commenced, and not three 
separate actions. (jT) 

At common law a chose in action is not assignable so as to 
enable the assignee to sue thereon in his own name, but as re- 
gards a bail bond the statute 4 & 5 Ann. c. 16, s. 20, introduces 
an exception, and if a bail bond be forfeited, the sherifl[’ may, 
in the presence of two ivitnesses, assign the same to the plaintifi' 
in the action, and he may sue thereon in his own name ; and 
such two witnesses need not attest thg same as subscribing 
witnesses, and therefore the absence of the usual attestation 
subscribed by them is immaterial, (g) But the action on a bail 
bond cannot be commenced until after it has been forfeited by 
the neglect to put in or perfect bail in due time. (4) 


CHAP. vni. 

PltOCESDZNOS 

OH 

Bail Bond. 


(J) Sec Jervis’s Rules, 48, note (y), (g) Vkillips v. Barlow, 6 Car. 6c P. 

(c) Ante, S7X ; Grant v, Gibbs, 1 liar- 781. 
rison & Hodges* New IVrm Rep. C.P. 56. (b) Alston f. UmierhiU, S Do^'l. €6; 

(/) Reg. Gen. Hll. T. 2 W. 4, r. 30; ante, 37J. 

Jervis’s Rules, 60, note («). 


* c c 2 
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If bail above be not put in or perfected in due time, the 
plaintiff has an absolute right to an assignment of the bail- 
bond, and may support an action in his o^wn name for the 
breach of the condition in the Court in which the writ of capias 
was returnable, (A) or the sheriff, by a recent rule, for his in- 
demnification, may support an action on the bail-bond against 
the obligors in any Court, (/) 

If the condition of a bail-bond have become forfeited, and 
an action be brought thereon, the Courts will nevertheless, 
under circumstances and upon just terms, stay the proceedings, 
so as to afford the original defendant an opportunity of trying 
on the merits, {^n) In the King’s Bench and Common Pleas an 
affidavit is by express rule required when the application is by 
or on the behalf of the original defendant that he has a good 
defence on the merits; and if the application be at the instance 
of the baily then it must be sworn that they make the applica- 
tion at their oivn expense and for his or their indemnity only, 
and without collusion with the original defendant ; {n) and the 
same rule requires a similar affidavit that the application is on 
behalf of the sheriff or his officer without collusion, (n) But the 
present practice of the Exchequer is not so strict, there not 
being in that Court an express rule as in* the King’s Bench, and 
there a trial of the original action may be obtained on payment 
of costs without any affidavit of merits or shewing on whose 
behalf the application is made, (o) In no case before the 2 W. 
4, c. G9, was the bail-bond to stand as a security, unless the 
plaintiff had expedited the proceedings by declaring de bene 
esse, (;;) and as respects the term losing a trialf it imports 
not only when a trial but also a judgment in or after the same 
term in which the process was returnable has been lost or 
delayed, or if returnable in vacation, of the next term, or the 
bail-bond w’as not to stand as a security, {q) 

But the express general rule of Hilary T. 2 W. 4, reg. V., 
is now very explicit upon the question of losing a trials for it 


(/c) 4 c. 16, 8. SO; Chktv's Col. 
Stat. 87 ; see a form of declaration in 
Tidd’s Supplement, a.d. 1833, p. 1^91, 
on a balUbond executed on a capias on 2 
W. 4, c. 39, and T. Cliitly 's Forms, 2d ed . 
but perhaps more lengthy than essentia). 
The declaration need not aver the day of 
the arrest, v. Moseley, 4 Tyr. 172; 
and 1 Crom. & M. 490. 

(/) Gen. Reg. Hil, T. 2 W. 4, r, 28; 
Jervis’s Rules, 49. 

(f») 4 Ann. c. 16, s. 20; Reg. Gen. 
Hil. T. 2 W, 4 , r. 29, SO ; Jervis’s Rules, 
49. 


(n) 2 Bar. & Aid. 240. N. B. The 
rule, as there presented, omits one or two 
material words. See the MS. rule at the 
Clerk of the Rules. 

(o) Bourne v. Walker, 2 Crom. & M. 
338; Call v. Thelwall, Exch. 21 Ja- 
nuary, 1835, Tyrwhitt’s MS. j but see 
Weston V. Wood, Mich. T. per Lord 
Lyndhurst, C. B. 

(p) Rule Gen. Hil. 2 W. 4, r. 5 ; Jer- 
vis’s Rules, *73, 74; 2 Tyr. 351; Bulli- 
vant V. Morris, 3 Tyr. 8^0 ; The King v. 
Middlesex, 3 Powl. i94. 

(7) Bevan v, Knight, 1 Tyr. 420. 
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orders (r) that upon staying proceedings, either upon an attach- CHAP. VIU. 

nient against the sheriff for not bringing in^thc body, or upon 

the bail-bond, on perfecting the bail above, the attachment or Bail Bond* 

bail-bond shall stand as a security, if the plaintiff shall have e/e- 

clared de bene esse, and shall have been prevented for want of 

special bail being perfected in due time from entering his cause 

for trial, in a town cause in the term next after that in which 

the writ is returnable, and in a country caute at the ensuing 

assizes. 

By the express general rule of Hilary term, S W. 4, r. ^9, 
it was ordered, that in all cases where the bail-bond shall be 
directed to stand as a security, the plaintiff shall be at liberty 
to sign judgment upon it; and by the following rule 30, it was 
ordered, that proceedings is) on the bail-bond may bo stayed 
on payment of costs in one action, unless sufficient reason be 
shewn for proceeding in more; before which rule there had 
been a contrariety in the opinion of the judges. (<) By another 
express rule it was recently ordered, that a plaintiff shall not 
be at liberty to proceed on the bail-bond, pending a rule to 
bring in the body of the defendant, which put an end to the 
previous vexatious double and concurrent proceedings, (u) 


PROCEEDINGS AGAINST THE SHERIFF. 

If the defendant make default in putting in or perfecting Puoceedinos 
bail above in due time, then the sheriff although he bona fide 
took a bail-bond, with two sureties, w’hoin he had just reason 
at the time to think sufficient, is liable to certain proceedings, 
not indeed to an action for taking an insufficient bail-bond, 
or a bail-bond with insufficient sureties, but he may be 
proceeded against, first, by ruling him to return the writ of 
capias, and if he return cejn corpus, he may then be ruled 
to bring in the body, and unless the defendant then in due 
time put in and perfect bail, or be rendered, the sheriff is lia- 
ble to an attachment for not bringing the defendant into Court, 
and this, although in truth he has in all respects performed his 
duty. This may appear to be an unreasonable liability to 
impose upon a public officer. It proceeds upon the suppo- 
sition that the sheriff, by his officers, may readily ascertain the 
solvency of the sureties, and he may always resort to them for 


(r) And see Jervis’s Buies, 73, 74, («) Jervis’s Rules, 50, note (e). 

not« (0 ; see Chitty’s Addenda, 35, (n) lieg. Gen. Hil. T. 2 W. 4, r. 

{s) See Jervis’s Rules, 49, note (d). Jervis’s Rules, 48, note (x). 
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CHAP. viii. indemnification, and that if he were not absolutely liable for the 
defendant's puttii% in sufficient bail, or for the defendant s 
JiAih Bond, rendering himself shortly after the time of making the arrest, 
there would be great facilities to collusion between the officer 
and the defendant, who, unless the sberifT were absolutely 
liable, would for a trifling douceur be induced to take any de- 
scription of bail, though secretly known to him to be in insol- 
vent circumstaq^es. There have, howeverj of late been at- 
tempts to qualify this liability of a sheriff', though hitherto 
without success. In general, as regards other parts of the 
office of sheriff, if he perform his duty faithfully to the utmost 
of his power, he is free from risk, as if upon granting replevin, 
two sureties, pursuant to the statute, arc tenderedi and the 
officer make due inquiries into their then exisfhg supposed sol- 
vency, and being reasonably satisfied thereupon, grant replevin 
and deliver the goods distrained to the party applying for re- 
plevy, he can only be sued for not taking sufficient sureties, 
and if on the trial of the action a jury be satisfied that the she- 
riff and his officers performed their duty in making all requisite 
inquiries, he will succeed* in his defence, although it appear 
that from change of circumstances or disclosure of facts before 
concealed, the sureties have since become insolvent.(p) But 
the law is not thus qualified as regards the sheriff’'s liability for 
the party arrested putting in and perfecting bail above or ren- 
dering; for on the one hand he is, under the 23 H. 6, liable 
to a special action on the case for refusing to accept a bail- 
bond, when tendered to be executed by two sureties, appu- 
rently having sufficient within his county, and for continu- 
ing the defendant in custody ;U’) whilst on the other, if he 
bona fide take such a bail bond, and it should turn put that 
the defendant and the sureties were at the time or have after- 
wards become insolvent, he will nevertheless be liable to pay 
the debt and costs, in case bail above be not perfected or the 
defendant rendered in due time. As however bail above must 
now be put in within eight days after the arrest, and if a bail- 
bond he tendered and executed, bail above must be put in 
within eight days, and justify very shortly afterwards, it can 
but rarely happen that a sheriff will be seriously prejudiced 
by a sudden change in the circumstances of both the bail. 

the course of The course of proceedings to fix the sheriff with liability 

SThetheriff costs, ill conscquencc of bail above not 

with liability, „ . __ 


(r) Hindle v. Blades, b Taunt, 225 ; 1 Marsh, 27, S, C. ; Sutlon v. Wait, 8 J, B. 
Moore, 27 ; 1 Saund. 195. (x) Afite, 363,361. 
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having been put in or justified in due time, is by obtaining a 
rule from the Court in term time, or from a Judge in vaca- 
tion, requiring the sheriff to return the writ of capias, {y) 
Then there should be an affidavit of the search at the proper 
office for the return and of the result. Next a rule or judge's 
order, requiring the sheriff, when he has returned cepi cor- 
pus, to bring in the body.(z) Then an affidavit of the service 
of such rule or order, and of the disobedience thereof, and if 
either of those rules or orders has been disobeyed, then there 
should be a motion for and a rule obtained for an attach- 
ment, (a) Upon which the sheriff must either pay the debt 
and costs, or must, upon affidavit of facts, obtain a rule nisi 
for staying proceedings upon the attachmept, which will, 
under circumstances or upon terms, be granted, sometimes 
absolutely on payment of costs, where bail above have been 
put in and perfected, although not in due time ; or conditionally 
to let in a trial on the merits, the attachment to stand as a se- 
curity, as in cases where the plaintiff has declared debene esse, 
and took a part, the import of which term, we have seen, is 
now fixed by the general rule of Hil. term, ^ W. 4, reg. V. {h) 
The proceedings on a bail-bond, or against the sheriff', are 
so collateral to the principal suit, that it is considered prefer- 
able here merely to give this outline of Jhc subject, reserving 
the full practical detail until the last part of this work. 


CHAP. VIII. 

PnOCKEDlNOS 

ON 

Bail Bond. 


Cl/) AnUi 246 to 260. 
(i) /(i. til’d. 


(a) Ah let 247. 

(/>) See the rule, ante, 308, 389. 
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CIIAP.IX, 

W RIT 01-' 
DjlTAINRH. 


CHAPTER IX. 

OF THE WRIT OF DETAINER, AND PROCEEDINGS THEREON. 


When the defendant is already in the legal custody of the 
Marshal of the Marsludsea, i. e. in the King’s Bench Prison, 
(being the prison of the Court of K. B.) or in the custody of the 
M^ardcn of the Fleet, (being the Fleet Prison and the prison 
of the Courts of Common Pleas and Exchequer,) the proper 
course is to issue a ivrll of Deininer, in the form and manner 
prescribed by the 3 W. 4, c.of), s. 8, and schedule No. 5 . (at) 
And it has been determined^ that a plaintiff may issue a writ of 
Detainer from and returnable in the Court of Common Pleas, 
directed to the Marshal of the King’s Bench ;(i) or a writ of 
detainer may be issued from the Court of King’s Bench and re- 
turnable in that Court* directed to the Warden of the Fleet Pri- 
son ; and it is not necessary in either case to bring up the prisoner 
by habeas corpus into the Court from which the writ issued, in 
order to charge him with a declaration. (c) It has been sug- 
gested that where there are two defendants in a joint action, 
one of whom is at large and the other is in custody of the 
Marshal of the King’s Bench or Warden of the Fleet Prison, 
it may be necessary to issue two writs of different descriptions, 
one of summons or capias against the defendant who is at 
large, and the other of dclatner against the defendant who is 
in custody, (e/) naming all the defendaftts in each writ; but 
where one of several defendants is in the custody of a sheriff, 
then, if he is to be held to bail, a joint capias would be pro- 
per. The writ must be duly directed to the marshal or warden 
by the proper description, and where a writ of detainer was 
directed to the Marshal of our prison of the Marshalsea,” 
instead of the Marshal of the Marshalsea of our Court before 


(a) Sec form, 156. (c) Barret v. Harris, 2 Dowl. 186 j 

{h) Mi/lard v, Millman, 3 Moorc & S. 6 Le^al Observer, 236, S. C. 

63 ^ 2 Do\vl« 723, S.C. (c/J Tidd’s Snpp. 1833, p. 68. 
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us/’ the defendant was discharged out of custody, (<?) on ac- 
count of the doubt whether the intended officer was the gaoler 
of the Palace Court, or that of the proper King’s Bench Pri- - 
son.(<?) 

If the existing imprisonment has been occasioned by illegal 
process or proceeding of the same plaintiffs and not of a third 
person, a writ of detainer at his suit would be inoperative, (/) 
and in that case a capias should be issued, and an arrest take 
place at a time and under circumstances that would be’ clearly 
legal. (§•) Where a sheriff \\q.s arrested^ sl defendant by an 
illegal act or contrivance of his officer in one action, he cannot 
detain him in another ; (A) nor can a defendant who has been 
just discharged by a judge from an illegal writ be arrested as 
he was returning, (i) But in the former case a material distinc- 
tion exists as to the nature of thq illegality. When the same 
plaintiff has caused an arrest upon an affidavit or writ so de- 
fective as to entitle the defendant to his discharge, then, as he 
ought not to be at liberty to avail himself of any irregularity 
for which he is responsible, the defendant would be equally 
entitled to his discharge from anj detainer or other process at 
the suit of the same plaintiff, though not from a detainer at 
the suit of a third person not in collusion with the first plain- .. 
tiff, (A) or where the first process was irregular. (A) But where 
the first arrest has been occasioned by the illegal act, fraud or 
contrivance of the sheriff or his officer, then the defendant 
w ould be entitled to his discharge, not only from the first pro- 
cess, but also from every detainer or process of every third 
person, though the latter were free from imputation of fraud 
or contrivance. (A) 


CHAP, IX. 

Writ ov 
Detainer. 


The statute 2 W. 4, c. 39, s. 8, we have seen,(/) prescribes Declaration on 
that the declaration upon process to detain a prisoner in awritofrZe- 

* * * taiwr. 

King’s Bench or Fleet Prison, shall and may” allege the 
prisoner to be in the custody of the marshal or warden, as the 
fact may be, and the proceedings shall be as against prisoners 
in the custody of the sheriff, unless otherwise ordered by some 
rule to be made by the judges of the said Courts ; (/) and the 


(e) Stor V, Mount, 2 Dowl,4l7 ; 7 Le- 
gal Observer, SOI, S. C. j ante, 187. 

(/) Rose V. TomblinsoH, 3 Dowl. b5, 
36 ; ante, 333, 356. 

(g) And see ante, 355, 356. 

(/i) Barratt v. Price, 9 Bing. 566 ; 


1 Dowl. 723 ; ante, 355, 256. 

(t) Rex V. Blake, 2 Nev. & Man. 312. 
(fe) Barratt v. Price, 9 Bing. 566 ; 1 
Dowl. 725; 1 Chitt^^s Rep. 579, and 
cases there cited ; ante, 355, 356. 

(/) Ante, 151, 152, in note. 
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CHAP. IX. General Rule of M. T. 3 W. 4, prescribes the precise form of 
P£TAtN«Jt. oommencement of a declaration against a prisoner in custody 
of the marshal or warden. But the allegation in the com- 
mencement of a declaration that the defendant was detained 
in the custody of the »her\ff‘, is not traversable by a plea in 
bar, and on demurrer such a plea was holden bad. («») 

(m) Tteiv, Kingston, 1634, Exch.. 9 Legul Observer, 110. 
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CHAPTER X. 

PROCEEDINGS AGAINST A MEMBER OF PARLIAMENT, A TRADER, 
UNDER 6 GEO. 4, C. 16, S. 10. 


In general the mesne process against a Member of ParUament 
who is privileged from arrest, is to be by the ordinary writ of 
summons i prescribed by 2 W. 4, c.39, s. 1, the same as if he 
were an unprivileged person, and without cViCn the necessity 
for describing him in the w rit to be a member of parliament or 
esquire, excepting voluntary courtesy. But if the defendant be 
a member of parliament and also a trader^ then the general 
bankrupt act, 6G. 4, c. 16, s. 10, enacts, that if a creditor file 
an affidavit of the requisite debt, viz. in case of a single creditor 
a debt of .£100 or upwards, and that the defendant was ac- 
cording to his belief a trader^ and issue a summons, and per- 
sonally serve the defendant whh a copy, and the defendant do 
not within one calendar month after such service pay the 
debt or secure the same, or enter mts) a bond with two sure- 
ties to pay the condemnation money and costs in such action, 
and within such calendar month cause an appearance to be en- 
tered, then every such trader shall be deemed to have com- 
mitted an act of bankruptcy from the time of the service of 
such summons ; and any creditor to the requisite amount may 
issue and prosecute a commission of bankrupt against such 
trader. As the 2 W. 4, c. 39, abolishes all prior process, and 
amongst others the summons mentioned in the above act, it 
became necessary to substitute a new proceeding in lieu, and 
accordingly we find that sect. 9 and schedule No. 6, prescribe 
the new form of proceeding, (a) As this new proceeding 
against a member of parliament when a trader is not of very 
frequent occurrence, it must here suffice to refer to Mr. Tidd's 
work for further information relative to the exact course of pro* 
ceeding in such a case, (i) 


(a) Ante, 156, note, for the mode ot itself, nre also stated in Tidd’s Supp. a.d. 
proceeding and form of writ* The form 1035, p. S6S. S64. 
of pracipe for such writ, and of the writ (b) SecTidd’s Supp. 1833, p.7^5, 76* 
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Proceedings 
TO Outlawry 

INORNERAL.(a) 

Introductory 

observations. 


CHAPTER XL 

PROCEEDINGS TO OUTLAWRY ON MESNE PROCESS. 


Proceedings to outlawry in general . . 396 
The improved and more expeditions 

proceedings to outlawry 397 

TJ)e neemity for proceedings to out- 
lawry when one of several defend- 
ants is abroad, removed by 3 & 4 
W;4, C.4?, s.7 398 


Substance of modern practice in pro- 
ceedings to outlawry under 2 W.4, 

c.39, s.5 399 

First, on serviceable process 400 
Secondly, on bailable process 403 
Thirdly, in joint action where 
one defendant a prUoncr.. 404 


We have seen that although it is a maxim in law that a party 
should not be concluded by a final judgment unheard, (6) yet 
that, if owing a debt in this country he keep out of the way, 
or be absent from the kingdom to avoid process requiring him 
to appear and shew cause why he does not pay such debt, it is 
but reasonable that he should be placed under such disability 
with respect to any of his British rights as to induce him to 
appear and enable a plaintiff' to proceed in his action. It is 
on this principle that ;the custom of foreign attachment in 
London, viz. of seizing goods in the possession of a third 
person where the debt is due from him there to the debtor, 
whether in England or abroad, is valid, so that the goods or 
credits of a debtor may be vested in the plaintiff^ unless the 
debtor appear and defend within a year and a day.(c) And, 
on the same principle, process to outlawry may be issued 
against a debtor, upon which he is at five several county 
Courts or Hustings publicly called, exacted or proclaimed; 
and it being presumed that he has heard of the proceedings, 
he may be outlawed for his contumacious disrespect of the 
legal process of the Court. And although the outlawry of 
a defendant who has previously left the kingdom, although for 
very purpose of delay, may be set aside by the outlawed 
diibndant by writ of error, or even on motion, (rf) yet its effect 


(a) Sec the former law and practice as 
to outlawry (most of which is still appli« 
cable) clearly stated in Tidd, 9th ed. 128 
to 143 ; and the practice as recently al- 
tered, 2 Arch. Pr. K. B. by T. Chitty. 
Sd ed.702 to 713; 4th ed. 795 to 807. 
It has been held that a writ of exigent is 
not a writ within the 12th section of tlic 


uniformity of process act, which only re- 
lates to the new process tliereby created, 
Lewis V. Davison, 3 DowJ. 272. 

(b) Ante, 141; and per Bayley, J. in 
Williams v. Bagot, 3 B. & C. 786. 

(c) TurbilVs case, 1 Saund. 67, and 
notes. 

(d) hryan v. Wagstaff, 5 B. & C. 314. 



PROCEEDINGS TO OUTLAWRY. 


397 


cannot be avoided by another defendant, (<?) nor even by the 
outlavired defendant, except upon the terms of his appearing 
to a netv action, either by entering a common appearance when 
no affidavit of debt has been made, or of perfecting bail where 
there is an affidavit of debt. (/) And in a late case, where 
a debtor obtained a rule nisi for setting aside proceedings to 
outlawry, on the ground that the plaintiff had outlawed him 
when he knew he was in America, and also on the ground that 
the plaintiff had at the same time taken proceedings against 
him in America, where he was arrested, and had taken the 
benefit of the insolvent act there, the Court (it being sworn 
on the part of the plaintifl' in the action that the debtor went 
abroad to avoid his creditors) refused to make the rule abso- 
lute, except on the terms of the debtor’s paying all the costs 
and putting in bail or rendering, saying, that if the discharge 
in America afforded any defence at all, the facts might be 
pleaded. (§') And it seems that even a discharge from debts 
under an insolvent act docs not relieve the defendant from the 
consequences of his contumacy, or entitle him to have his out- 
lawry set aside. (A). 

The 2 W, 4', c. 09, s. 5, contains an express* provision au- 
thorizing more expeditious and less exj^icnsive proceedings to 
oiitlaivry than previously prevailed, and which will be presently 
noticed. Before that act, in case of cl joint contract, if one or 
more of several co-contractors, who ought to be jointly sued, 
effectually avoided service or execution of process, either by 
secreting himself, or by leaving the kingdom, the usual course 
was to commence an action by original writ against all the 
parties, and after the sheriflf had returned non est inventus as 
to the party who could not be served or arrested upon an alias 
and plurics capias founded upon such original writ, a writ of 
exigent and writs of proclamation issued against him, and after 
several successive proceedings, and much expense and delay^ 
he was outlawed; and not until after such dilatory proceedings 
could the plaintiff declare and proceed in the action separately 
against the other defendants who had appeared or perfected 
bail,(/) and they could not interfere to set aside or impeach the 
outlawry of their co-defendant on account of any irregularity or 

(0 Pose, 405; SI Eliz. c3, s. 3; 2 2127, post, 405. 

Salk. 496 ; Tidd, 140, 141. C») jiaigh v. Conway, 15 East, 1 ; 

(/ ) 3 Bla. Com. 284. Goldsmith v. Levy, 4 Taunt. 299 ; Fort v. 

(g) Probert v. Rogers, 3 Dowl, 170. Oliver, 1 Mau. Sc Sel. 242 ; Saunderson 

(h) Dickson v. Baker, 3 Nev. & Man. v, Hudson, 3 East, 144; Machmichael v. 
775 ; 2 Arch, K. B. 4th ed. 800, ii. (/) ; Johnson, 7 East, 50, 

sed vide Rex v» Castleman, 4 Burr. 2119, 
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criAP. XI. of hw Absence beyond see |(A) and whereupon the plaintiff in the 
ro^OoTLA^RY might obtain a judgment separately against the seaired or 
IN Orneral. arretted defendants* .And: he might also obtain satisfaction of 
his debt and coists from the outlaw’s eti^ts by application to the 
Court of Exchequer ; or. if above £60j by petition. (Z) And al- 
though such outlaw might on motion, or by writ of error, reverse 
the outlawry, supposing there were any irregularity or error in 
the proceedings to outlawry, and he might of right do so if he 
were beyond sea at the time the writ of exigent was awarded, 
although he went abroad on purpose to avoid the payment of 
his just debts, (r//) yet he could do so only on terms, i. e. on 
entering an appearance, or on perfecting bail in a new action 
against him separately for the debt orjcause of action. («) So 
that although the outlawry were illegal or erroneous, still it 
operated as a mode of compelling the defendant to appear and 
put in bail according to the nature of the original claim, whe- 
ther or not bailable, and thus ultimately enable the plaintiff to 
proceed to judgment and execution in an action against the 
outlawed defendant ; and the Court might even require bail 
although no affidavit of the debt had originally been made, (o) 
The same practice of outlawing one of several defendants in 
‘ substance, continues, altliough the 2 W. 4, c. 39, s. 5, renders 
the process and proceeding more expeditious and less expen- 
sive, especially by repealing the necessity for issuing an original 
writ, or any alias or pluries capias, (p) and by rendering it suffi- 
cient in non-bailable actions to issue a writ of summons, and a 
writ of distringas returned nulla bona and non est inventus ; 
and in bailable actions, one writ of capias returned non est 
inventus, immediately after which the exigent and writ of pro- 
clamation may be issued, (y) 


Tlic necessity 
for j>roceeding 
to outlawry 
against one of 
several defend- 
ants wlieu 
abroad, re- 
moved by 3 cc 
4 W. 4, c. 42, 
s. 7. 


As regards joint claims upon several defendants, the neces- 
sity for including in the writ all co-contractors who are mthin 
the jurisdiction of the Court still continues, (unless where a 
party has obtained his Certificate as a bankrupt, or his dis- 
charge under an insolvent act, who then miy be omitted) ! (r) but 
if one or more of them be abroad, or out of the jurisdiction, 
the 8 & 4 W. 4, Ci 4'2, s. 7, enacts, that no plea in abatement 


(h) Symwdi r, Parminter, 1 Bln. Rep. 
20 . 

(0 Tidd, 138. 

(m) hrtfanv . 5 Bar* & Ores. 

314. 

(7t) 31 £11/. c. 3, 8. 3; 2 Sulk. 49G ; 
Serecold v. Hampson, 2 Stra. 

Wils. 3 ; 12 £asl, 624, a note ; and see 
the lucid statement, Tidd, l40, l4l. 


(a) Ids ibids ; Fortes.39# and Tidd, l36 ; 
3 Burr. 1482 } Barnes, 322. 

(p) See the terms of s« 5, 2 W. 4# 
c. 39 and yet in Probert v. Pagers, 3 
Dowl. 170, it appears there were an alias 
and pluries capias. 

(9) 2 W. 4, c. 39, B. 5. 

(r) 3 & 4 W. 4, c. 42, s, 9. 
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for the non-joinder of any person as a co^defendant shall be 
allow^ll^n any Court of Common LaW| unless it shall be statedi 
in such plea that such person is resident within the jurisdiction 
of the Courts and unless the place of residence of such person 
shall be stated with convenient certainty in an affidavit verify- 
ing such plea. The effect of this enactment is 5 that where one 
of several co-contractors is abroad, it is no longer nbsoluieltf 
necessary for a plaintiff to proceed to outlawry against him, 
but he may in the first instance proceed against those who arc 
within the jurisdiction. But still it must be kept in view, that 
if the party abroad have property in England, it may be most 
important, with a view to actual satisfaction of the debt, to in- 
clude him in the action, and to proceed to outlawry against 
him, in the first instance, especially as under & W. 4, c. 39, 
such proceedings are not now so expensive or dilatory as 
heretofore ; and therefore, in concluding this division of the 
subject, we will distinctly consider the course of proceeding to 
outlawry against one of several defendants. 

The 2 W. 4, c. 39, s. 5, we have scen,(^) authorizes pro- 
ceedings to outlawry as well itf actions commenced by a 
serviceable writ of summons as by a bailable writ of capias, 
and extends to the outlawry of a single defendant as well as of 
one of several. Before that act, as^no original writ was 
returnable in the Court of Exchequer, no proceedings to out-* 
lawry were sustainable in that Court ; but the 2 W. 4, c. 39, 
s. dispenses with, and indeed abolishes original writs, and 
as all the Courts alike authorize an outlawry founded on a 
preceding writ of distringas, or of capias, (/) and the same 
act, s. 7, and 2 8c 3 W. 4, c, 110,^. 1, 4, 9, contain enact- 
ments relative to the proper officers to execute the duties of 
filacer, exigentjgr, and clerk of the outlawries in that Court.(if) 
The enactment is, “That upon the return of non est in- 
ventus as to any defendant against whom a tvrit of capias 
has issued, and of non est inventus and nulla bona as to any 
defendant against whom a writ of distringas has been issued, 
whether such writs shall have issued against such defendant 
alone, or against him and any other person or persons, it shall 
be lawful to proceed to outlaw or waive such defendant by 
writs of exigi facias and proclamation, and otherwise in such 
and the like manner as might then be lawfully done, upon 
the return of non est inventus to a pluries writ of capias issued 
after an original writ and the act then provides for the re- 
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2 W. 4, c. r>9, 
8. 5. 


(i) Ante, 151. 


(t) See ol$e n ations iaTiud*s Supp. 1633, p* 100. 
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CHAP. XI. turn and teste of the writ of exigent and proclamation, (w) So 
io”oTtlxw*ry effect of this enactment was to dispense with|||[ie an- 

IN Ge sfaial, tecedent necess^ity for commencing the proceedings to outlawry 
by an original writ^ and also to dispense with the necessity for 
an alias and pluries writ of capias. But the concluding part of 
the fifth section makes a distinction between writs of distringas 
and capias issued for ordinary purposes, and those when issued 
for outlawry, by requiring more time in the latter case, viz. ab- 
solutely fifteen days after the delivery thereof to the sheriff 
and the time of the return thereof ; and this, no doubt, with 
the view of affording more time and opportunity for the de- 
fendant to hear of the proceeding, and by appearing, to guard 
against the consequences of his neglect; and hence the enactment 
afibrds a presumption that it was intended by the legislature 
that the sheriff and his officers should endeavour actually to 
execute the writ by service or arrest, and that it would be 
irregular, if the defendant be known to be in England, or to 
have an attorney there, to instruct the sheriff to keep the pro- 
cess secret, and still more so, under those circumstances, ex- 
pressly to require him to return non est inventus, (a:) In a 
late case, where the plaintiff’s attorney knew the defendant’s 
attorney, and delivered a capias to the sheriff, with directions 
to return the same non est inventus, the Court thought this 
proceeding, without making any application to the defendant’s 
attorney, was an abuse of the process of the Court, made ab- 
solute a rule for setting aside the outlawry with costs, (y) The 
practice has been stated to be, for the plaintiff or his attorney 
to go before a judge with an afiidavit that the defendant can- 
not be found, and that theg the judge will give leave to return 
the capias non est inventus, (z) But the concluding part of 
section 5 expressly enacts, that at least fifteen days shall inter* 
vene between the delivery of the capias to the sheriff and his 
return thereof. 

If the process is to be serviceable, the practice is to issue a 
writ oi summons as in ordinary cases, and as before described, {a) 
We have seen that when it is intended to obtain a distringas, 
and proceed to outlawry against a single defendant, or one of 
several, the modes of attempting to serve the defendant per- 
sonally must be open and candid, by making three several calls 


(u) See the statute, ante, J5l, ?n note. * (v) Vxgon v. Drummond, 1 Bing. N. C. 
{x) Pigoti V, Drummond, 1 Bing. N.C. 354. 

354; and sec observations in I.cu?/s v. Lews v. Davison, 3 Dowl. 375, 

Davison, 3 Dowl. 275. But see 2 Arch. (a) Ante, 255 to 260 j and ante, 298 to 
K. B. 3d edit, 703 ; id, ,4lh edit. 797. 305, 


The present 
practice in pro- 
ceeding to out- 
lawry when the 
process is ser- 
viceable. 
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at the defendant’s residence, if any, stating the object of the call, CHAP. xr. 
and'th^e leaving a copy of the writ of summons and indorse- 
ments on the last call.^^) We have also seen what are the in Gkneuat.. 
requisites of the affidavit and the other proceedings to ob- 
tain a ivfit of distringas^ which must be returnable in term, on 
a day certain; and the fifth section of 2 W. 4, c. 39, requires 
that it shall be delivered to the sheriff' at least fifteen days 
before he returns it. 

The form of a(fidavii, in order to obtain a distringas pre- 
ceding outlawry^ materially differs from that when the Court 
or judge is to be required to issue a distringas with the view of 
enabling the plaintiff' to enter an appearance according to the 
statute ; and in the latter case more particularity is required 
than when the proceedings are to outlaw the ‘defendant, be- 
cause in proceedings to outlaw the defendant when he keeps 
out of the way, or is abroad, it would be useless to endea- 
vour to see him. {r) The former affidavit states facts from 
which it is to be inferred that the defendant is in Eng- 
land, and has intiniation of the process, whilst the latter 
shews that he is absent, and prolMthly has no knowledge of 
the /;roce\v,y, but is generally contumacious as to all process 
by wilfully being out of the way, and states that the party has 
not been nor can be found to be served with a copy of the writ 
of summons, and shews, if the fact, that it is known he is abr oad, 
as well as that he has not any distrainahle property \ {s) and it 
may omit the statement of the repeated calls, and other for- 
malities required to be sworn to in cases when it cannot be 
sworn that the defendant has absconded or left the kingdom. (/) 

On moving for the distringas also, the counsel must declare his 
election for what purpose he requires the distringas, viz. in 
order to proceed to outlawry, and not that the plaintiff may 
enter an appejil’ance according to the statute ; and the dis- 
tringas must particularly intimate the intention to proceed to 
outlawry, and cannot be framed in the alternative, {ii) The sub- 
scribed form of affidavit has bi^n suggested as proper in such 
a case, but must of course vary according to circumstances, (a:) 

(q) Ante, 302 to 365. 

(r) Reuth v. Mellor, 3 Tjr. 822; Jones (/) Price's Gen. Prae. 88, 89. 

V. Price, 2 Dowl. 42. (u.) h'raser v. Case, 9 Ping. 464; Price’s 

(s) Price’s Gen. Prac. 51, .52, 58 ; and Gen. Prac. 58, ante, 309. 
see id, 53, 54, note * ; Fraser v. Case, 9 

(i) Price’s Gen. Prac. 89. 

In the Court of King’s liench, for Coninion Pleas, or Exchequer of Pleas.] Form of uflida- 

fPlaintiff’s name], PlaintifT, vit of one call, 
lictween? and and hcrvice of 

^ f Defendants name]. Defendant, copy of sum- 

[ Deponents name], clerk to [name of platnliff*s altornev], of [address], attorney for ihc inons on dc- 
above-named plaintiff in this cause‘, maketli oath and suith tbal he tliis deponent did fendant’s wife, 
VOL. IH. • B B 
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CHAP. XI. 

Proceedings 
TO OUILAWRV 
IN G ENERAI . 


Writs of exigent 
and pruclaniH- 
tion. 


and the ab- *■ 
sence of defend- 
ant, in order to 
obtain a dis- 
tritjgas and 
pr(JC(‘ed to 
oulluwry» 


It has been suggested that in the affidavit the intention .to pro- 
ceed to outlawry should be stated. Ty) 

The writ of distringas thereupon obtained is usually to be 
directed to the sheriffs of London, because the sheriffs’ hust- 
ings, at which the defendant may be exacted or called to appear 
on the subsequent exigent, are there held every fortnight^ whilst 
in other counties the County Courts are only holden every 
month. The 2 W. 4, c. 39, s. 5, we have seen, requires that 
fifteen days shall elapse between the delivery of the writ of 
distringas to the sheriff and his return. After his return in 
the conjunctive of nulla bona and non cst inventus, the writ 
of exigi facias 2 cc\A. other proceedings take place. Writs of 
distringas arc signed and sealed, and issued from the same 
offices of the respective Courts as the writ of summons, (z) 
and the same fees are payable, (a) 

It is to be observed that writs of exigent and proclamation 
existed before, and are not founded on the uniformity of pro- 
cess act, 2 W. 4, c. 39, and therefore the 12th section of that 
acfr, as respects the teste of an exigent or proclamation, does not 
extend to writs of exigent. « The 5th section, however, pro- 


on tlie day of [monih], instant, [or last,”] go to the dwclling-bouse and resi- 
dence of the above-named defendant, being No. [itrert, tS'c.J in tlie county (»f 

Middl«sex, [or ‘‘situate at,” Ac.] for the purpose of serving the defendant personally 
with a writ of summons, “ whic? appeared to this deponent to have been regularly issued 
out of and under the seal of this llonoiH'ublc Court against tl)c said defendant, ut the 

suit of the said plaintiff in this cause, on the day of [weat/i], instant, [or “ last,’’] 

and this deponent saith that he then saw there a person who informed him that slio was 
the wife of the said defendant, and which information tliis deponent verily believes to 
be true; and this deponent sailb that be did thereupon inijuire of her if the said de- 
fendant, her husband, was at home, and that she thereupon immediately said he was 
not ; that this deponent then shewed her the said writ and copy, and thereupon 
infornicd her that he had called for the purpose of serving the saiti writ, by delivering 
to her husband the defendant in person therein named, the said copy so as aforesaid 
then produced and shewn to her ; and that it w'as a writ of summons issuer) out of the 
Court of , at the suit of [^i)laintijU''s wawe], the plaintiff, to compel his the defend- 

ant’s appearance (hereto in the said Court. And thereupon this deponent saith that 
the defendant’s said wife then told him this deponent that it woiiW be of no use to seek 
her husband for the purpose of serving him wij,h process, because he had withdrawn 
himself for the purpose of avoiding proceedings at law at the suit of his creditors, and 
that he was then absent, and would remain from home until be could make some 
arrangement with them; and this deponent believes the said communication and infor- 
mation of the said defendant’s wife to be tru#; and the deponent saith that he thereupon 
left the said copy of the said writ of summons with the said defendant’s said wife, at his 
said dwelling-house ; and this deponent further saith, that such copy had then there- 
upon all the indorsements that are required to be made thereon by the statute and 
rules of the Courts in such case made and provided ; and he saith that he did on the 

day of [mont//], instant, [or “ last,”] indorse on the said writ the day of the week 

and month, and the year of the service thereof; and this deponent further saith that ho 

did on the day of , [or ** instant,”] carefully make search in the proper office 

of this Court, and that he there found that no appearance was then entered to the 
aforesaid writ of suninions by or on the part of the said defendant. 

Sworn, Ike, 


(y) Atherton on Personal Actions, 61, 
6?, 139, H0,$cd iyifcre. 


(z) Price’s Cen. Prac. 69. 
(a) Rule Mich. T, 3 W. 4. 
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vides that the teste of the exigent and writ of proclamation CHAP. M. 
shall be regulated as therein mentioned^ by the return of the .,0 7)*uTi!a w » y 
previous capias, &c. (i) As respects the writ of jiroclamaiion^ in 
it has been recently held that a writ directing the pioclamation 
to be made at the parish church is sufiicient, though the act 
says ‘^ 0 carest church or chapel,*' it not appearing by aftidavit 
that there was any nearer church or chapel, (c) For the same 
reason also, it should seem that the several indorsements re- 
quired on writs issued by authority of W. 4, c. 39, and by 
rules Hil. T: 2 W. 4, and Mich. T. 3 W. 4, are not requisite 
on an exigent or writ of proclamation. (</) It seems also from a 
recent decision, that as the writ of exigent and other proceed- 
ings are filed, and accessible to search by a defendant, he is 
bound to searcli and object to any irregulartty in either writ 
within a reasonable time, allhougU be may not in fact have had 
any intimation of the outlawry until after it had been com- 
pleted. {e) 

In bailable actions no distringas is required, and the tvrii of xiic pmciice 
capias f with the foregoing indcv*sements, is to be issued into 
tlie county in which the outlawry is intended to be completed ; 
and usually, for the above reason, the capias is directed to the 
sheriffs of London, and who should execute the same if the 
defendant can be found ; and it would be improper and irre- 
gular to instruct him to return^he writ non est inventus when 
the party is known to be in the kingdom, and that lie might by 
due enquiry be arrested ; (g) though when the defendant is 
abroad, it is usual to obtain leave of a judge to have the writ 
speedily returned non est inventus ; (A) or even without ^ucli 
leave, to indorse on the capias, The sheriffs are requested not to 
execute this writ, but at the expiration of fifteen days after the 
date thereof to make a return of non est inventus for outlawry 
proceedings. G. II. 24th December. 1834.” («’) But the 
circumstance of the defendant's having constantly appeared in 
public during the proceedings to outlawry Nvould not invalidate 
them, unless perhaps he swear that he had no intimation of 
them ;(j) and the sheriff is not to return the writ until fifteen 
days have expired after he received it. (A) No alias or pluries 


(/>) Lewis V, Davison, 3 Dowl. 272. 

(c) Id, ibid, 

(d) Id. ibid, ; ante, 152, 160 ; but see 
post, 404, note (o). 

(c) Id, ibid, 

(/) See per tot. Lewis v. Davison, 3 


Dow). 272. 

(ff) Ante, 400. 

(/i) Ante, 400, note (a), 

(i) See Arch. K. B. 4th edit. 797. 

I f) Johiison V. Driver, 1 Dowl. 127. 
(k) 2 W. 4, c. 39, s. 5. 


D D 


O 
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CHAP. XI. writ of capias are required ; {k) but on the return of non est 

Proceedings inventus, a Writ of exiffi facias may be issued on the day of the 

TO Outlawry , ® , , 

IN General, sherift’s rctum of the capias; and it seems that the proper 
teste of the writ of exigent is the day on which the sheriff' made 
his return to the writ of capias. {1) Such writ of exigent must 
be returnable on a day certaixi in term, and should j^ve so 
long a time between its teste and delivery to the sheriff' and 
the return day as to allow at least five County Courts, (holden 
monthly,) or in London five hustings, holden every fortnight, 
to intervene, (w/) for otherwise it would become necessary to 
issue an allocatur exigent, so as to make up the requisite num- 
ber of callings and proclamations. A bailable writ of exigent 
should be indorsed in all respects as a capias, and if it be issued 
in an action for * a debt, it should be indorsed with the amount 
of the claim for the debt and costs ; (n) and where a defendant 
was arrested on an exigent which was not so indorsed, a bail- 
bond executed by him was recently ordered to be cancelled on 
entering a common appearance, (o) At the time of issuing the 
exigent, a writ of proclamation, requiring the sheriff' to make 
three proclamations in pursuance of ol Eliz. c. 3, should also 
be sued out. 


rrocceclings to 
outlawry in a 
joint action 
where one is a 
prisoner. 


In a bailable action against several defendants, if it should 
become necessary to oLtlaw one of them, and one or more of 
the other defendants is a pnsoner in the same action, as it 
would be irregular to declare separately against him or any 
other defendant before the outlawry has been completed, and 
the rule of Trin. T. 3 W. 4, 18»33, requires that all prisoners 
shall be declared against within a certain time, i. e. before the 
end of the next term after his arrest or detainer, unless further 
time to declare be given to the plaintiff by rule of Court or order 
of a judge, so as to prevent lengthened imprisonment, it be- 
comes necessary, (/?) before the limited time has expired, or at 
least immediately after demand of declaration when necessary,((^) 
to obtain from the Court or a judge time to declare against the 
prisoner upon shewing the necessity for, and already active 
diligence in proceeding to outlawry against the absent defend- 
ant, (/) and which time it should seem a plaintiff in such a case 


(/c) Ju t.'i’iiiii of 8, 5, 2 W. 4, c. 39 j 
but in llobarts v. RogerSf 3 Dowl. 170, 
there wcic an alias and plurics capias. 

(/) 'J’icld’s Supp. 1B33, p. 99, iiotc(</). 
(in) Coni. 'Dig. IMeader, 2 W. 4; and 
see Tidd, 9th edit. 132,133; id. Supp. 
.133:3, p. 99. 

(ii) Ante, IbO, in notes. 

(e) (iibbon v. .!!>). 1 March, 13:53, 
coiam Ijosaiujuet, .1. but see anlCj 4l>3, 


note (d). 

(p) 9 Bar. 6c Gres. 544; 2 New Rep. 
404. 

((/) Rule Trin. T. 1 W. 4. 

(r) The terms of u previous rule K. B. 
R. II. 26 G. 3, 'i'idd, 360 to 363, (o the 
same effect, differed, us they only re- 
quired the plaintiff to declare w ithin lha 
limited time, “i/‘ bi) the course of the 
Court he could so declare,*^ 
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is entitled to be allowed, (s) In a late case, where in a joint CUAP. xi. 
bailable action against several, and one of them (who had repre- 
sented that the others were his partners in the purchase of the in General. 
goods for the price of which the action was brought) only had 
been arrested, and was in prison, the Court of Exchecj[uer, (after 
intimating that the plaintiff might proceed to outlawry against 
the defendant who could not be found, and in the meantime 
detain the arrested defendant, on an affidavit of such facts, and 
that it was believed the other named defendants were not in 
existence, in order to ptevent the arrested defendant getting 
out of custody,) gave the plaintiff leave to discontinue without 
costs, and that the plaintiff should be at liberty to commence a 
fresh bailable action against the already arrested defendant, he 
declaring before the end of the term,(/) The*circumstance of 
an outlawed defendant having obtained his complete and un- 
qualified discharge from imprisonment under the bankrupt 
act, («) orthe insolvent act, 7 G.4, is no ground for a motion to 
set aside his outlawry. (:r) Hut in a late case in the Practice 
Court, a learned judge made a prospective order in Hilary 
term, 1835, that when on a nairvc^^d day iii the following vaca- 
tion, a defendant should have completed his imprisonment under 
the adjudication in the Insolvent Court, he should be dis- 
charged from the outlawry, because otherwise, as all applica- 
tions to set aside an outlawry must hKfmade in term timCy the 
defendant would have to continue in prison until the subsequent 
Easter term, {y) 

The author, in concluding this chapter, desires particularly 
to have it understood that his observations are to be received 
as merely in conthmation of what will be found in prior workKS, 
and not as afjsuming to supply their utility. 

(s) Tianics, 383 \ 0 Bar. &l Cres. 544 ; 775 ; ^2 Dowl. 517 j Nicholson v. Nichols, 

2 New Rep. 434 ; Tidd, 420, 424. 3 Dowl. 326. But see Waters v. Johnson, 

(t) Ames V, Hagg and others, 2 Dowl. 9 Lugal Observer, 3<)(>. 

35. {y) H aters v. Johnson, Hil, T. 1835, 

(m) Tidd, 9th edit. 136 ; STaunt. 141. 9 Legal Observer, 300. 

(x) Dickson v. Baker, 3 Nev. 6c. Man. 
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CHAPTER XII. 

OF PROCESS AND PROCEEDINGS TO SAVE THE STATUTE OF 
LIMITATIONS. 


CHAP. XII. Before the 2 W. 4, c. 39, s. 10, it frequently became necessary 
Of process and to issue pvocess within six years or other limited time after the 
proceedings to cause of action riccrued, but either on account of the absence 

save a statute , /» • n i 

liruitatioas.(rt) ot the defendant or ot witnesses, or tor some other reason, 
such process was not actually served, but merely returned by 
the sheritf or under-shcriff non est inventus, and then all fur- 
ther proceedings were suspended until a fit opportunity, when 
an alias or pluries reciting the first process was issued, and 
such first process was not filed until it became necessary to 
do so, in support of a replication stating the first and con- 
tinued process thus returned ; and instances occurred even of 
an under-sherifl' having at the request of a plaintift’^s attorney, 
after the lapse of seve^'al years, returned non est inventus on 
process long before actually issued, but which had ?iever been 
iff his possessi(m until the instant of such return. But the 
10th section puts an e#d to such practice, and after enacting 
that every writ of summons and capias may be continued by 
alias and pluries, expressly provides, that* no first wTit shall be 
available to prevent the operation of any statute of limitations, 
unless the defendant be arrested thereon or served there- 
with, (Z^) or proceedings to or towards outlawry shall be had 
thereupon, or unless such writ and every writ, if any issued 
in continuation of a preceding writ, shall he returned non est 
inventus, and entered of record within one calendar month next 
after the expiration thereof, (i.e. within the four calendar 
months during which it is to continue in force,) and unless every 
writ issued in continuance of a preceding writ shall be issued 


(a) Sec Tidd'sSupp. 1833, p.77; and 
Tidd, 9th ed. 27, 28 ; and manner of en- 
tering on the roll, id» 162. 

(b) That means personal service j and 
the Court will not allow process to be 
served at the house of the agent of a de- 
ienUiuU out of the jurisdiction, in order 


to save the statute of limitations, and con- 
sequently every plaintiff must now strictly 
observe the recent regulations. Frith v. 
Lord Donegal, 2 Dowl. 527 ; see the pre- 
sent practice fully. Arch, K. B. by T. 
Chitty, 4th ed.793. 
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within one such calendar month after the expiration of the CHAP. XU. 
preceding writ, and shall contain a memorandum indorsed to save 
thereon or subscribed thereto, specifyitm the day of the date Statute op 

oj the first writ, and return to be made in bailable process by 

the sheriff or other officer to whom the writ shall be directed, 
or his successor in office ; and in process not bailable, hij the 
plaintiff or his attorney suing out the same, (c) So that it is not 
now permitted to a plaintiff’s attorney, even with the assent of 
a sheriff or under-sheriff, at any indefinite period, to obtain a re- 
turn of process to prevent the operation of the statute, but the 
first process must be actually returned non est inrenius within 
one calendar month after the same would expire, and such re- 
turn must Le entered of record within the same time ; and all 
continued process thereon must be promptly fssued and acted 
upon, or the statute will bar the remedy, (f/) The provision 
in the conclusion of sect. 10, authorizing the plaintiff or his 
attorney to return serviceable process non est inventus,” is 
new, and introduced in consequence of the writ of summons 
not being addressed to the sheriff or other officer, but merely 
to the defendant himself, so that^ the plaintiff or his attorney 
may execute the same in person, arid never employ the sheriff 
or other officer. 

\Ve have seen that when the statute of limitations would 
otherwise bar any remedy, the Courts ^vill permit the amend- 
ment of a writ to prevent that result, and for the same reason 
they have all<twcd an amendment of the continuances en- 
tered, (^) and# likewise a writ to be amended if the defect has 
rendered it merely voidable, but not absolutely void. ( /) The 
process to be issued as well in the first instance as in continua- 
tion should in all respects be regular, though we have seen 
that should it be defective, llie Courts will in that, as an ex- 
cepted case, permit an amendment; and where the writs as 
entered. on the roll on which the continuances were entered 
appeared to be regular, although it appeared from the writs 
themselves that the second w^rit w^as improperly tested, the 
Court said, that as the roll was right, they would not look to 
any thing else to contradict it. (g) The Courts wull not allow 


(c) See the practice, 2 Arch. K. B. 3d 
ed. 700, 701 ; and see the farm of fntry 
and continuances, % Chitly's Forms, 636 
to 642. 

(d) Nicholmi v. llowe and others, 2 
Croiiip. & Mce. 469. But in cases where 
llie issuing and regular continuance of 
process to save the statute is not required. 


an alias or pluries capias may be sued out 
at any time, id. ibid. ; ante, 218. 

(c) Taylor v. Gregor if, 2 Barn.&AduI. 
257. 

(/) 2 Arch, K. B. 3d ed. 701 ; ante, 
235. 

(g) Dickenson v. Teague, 1 Crornp. M. 
Sc H. 241. 



408 


PRpCEEDINOS^O SAVE STATUTE OF LIMITATIONS. 


CHAP. xir. 

PnOCEEOINOS 
TO SA VE 

Statute op 
Limitations. 


Form of memo- 
rand u id of date 
of first writ. 


process to be served at the house of an agent of the defendant 
out of the jurisdiction in order to save the statute of limita- 
tions, but will leave the plaintift' to proceed according to the 
before stated direction of the 2 W.4', c. 39, s. 10.(//) 

The process to save the statute must be the proper basis of 
the subsequent proceedings, and the form of action must be 
described therein as the plaintiff would afterwards declare. 
If the proceeding sliould be hy -writ of summons j then the 
plaintiff' or his attorney must return non est inventus,” and 
enter the same of record in due time, i. e. within one calendar 
month after the execution, or four months from the teste, (i) 
The form of entry of any process in any Court will be found 
in Mr. Tidd’s Supplement of a.d. I833,(Z:) and in the recent 
edition of Mr. 'F. Chitty’s Forms. If it be necessary to continue 
the first writ of summons, tfien an alias and pluries may be 
issued into the same or another county; (f) and it is very 
essential to take care that the first writ^ whether of summons 
or capias, be in due time returned non est inventus, and that 
erery continued process to save the statute of limitations must 
have a memorandum indors^,d or subscribed, specifying the 
date of the frst writ, for otherwise by the express terms of 
2 W. 4, c. 39, s. 10, no such first writ is to be available to pre- 
vent the operation of any statute of limitations, (wn) The 
form of such memorandum as regards an alias or pluries writ 
of summons may be as subscribed, (n) 


(fi) Trith V. Lord Donegal, 2 Dowl. 
627. 

(i) See the form of such return, ante, 272 
note (x), 

(k) Page 262 to 25:i, 


(/) Sec forms Tidd’s Supplement, a.d. 
18SS, p.264.. 

(m) Tidd’s Supplement, 1833, p. 61, 
77 and 265'. 


(n) The writ of summons which is continued by this w rit was dated the 
of in the year of the reign of his present Majesty.” 


day 
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BRITISH INDIA, CHINA, and AUSTRALIA. 


The Proprietors of the Asiatic Journal, having repeatedly noticed 
that a certain degree of misapprehension prevails respecting the nature 
and objects of this monthly publication, deem it desirable, and by no 
means unimportant to the community, at a period when our relations 
with the East are undergoing so material a change in character and 
extent, that an exposition of the scope and contents of the work should 
be generally circulated, being fully convinced that many persons have 
suffered inconvenience through not knowing where information, of 
which they were in want, may be readily obtained. 

Before the appearance of the Asiatic Journal, the affairs of British 
and Foreign India, as well as of other cdiintries in the East, were known 
to Europe only by means of the rare and imperfect notices published in 
the newspapers, whichi even at the present day, are too much engrossed 
w ith subjects more familiar and of nearer interest, to afford more than 
occasional glances at affairs of the East. Silice this work was set on 
foot, in the year 1816, it has kept up a constant, connected, and copious 
supply of oriental information of all kinds, and has become a valuable 
record of important public documents, statistical information, geogra- 
phical and archajological discoveries, and political transactions, in our 
remote Eastern dependencies and the contiguous territories. With the 
enlargement of our Indian possessions, and of our relations with the 
other hemisphere, the Asiatic Journal has kept pace, and is now an 
organ of communicating to Europe, monthly, a digest of intelligence ol‘ 
every kind,— political, domestic, literary, scientific, and commercial, — 
from the vast empire of British India, and the insular dependencies of 
Britain in the East, Ceylon, Singapore, Mauritius, &:c. ; — the Empires 
of China and Japan ; — the extensive Indo-Chinese and Ultra-Gangetic 
states of Cochin-China, Siam, and Burmah ; — the Malay States ; — Cen- 
tral Asia ; — Persia ; — ^Turkey and Egypt ; — Dutch, Frencli, Spanish, and 
Portuguese India ; — the Cape of Good Hope ; — Australasia and Poly- 
nesia. At a vast expense, files of public journals, from all the countries 
just enumerated where sucli ]niblications exist, are transmitted, exclu- 
sively for the use of the Journal, by the most expedition. channels 



wliich the extensive connexions and peculiar facilities of the proprietors 
and publishers enable them to command ; and a digest of Asiatic Intel- 
ligence, brought down to the last moment, occupying from fifty to se- 
venty closely-printed pages, carefully condensed and arranged, is pub- 
lished every month. It is well known that Eastern papers are rarely to 
be met with in England, and, were they accessible, their bulk would 
preclude their examination by most persons. 

This feature constitutes, however, but one province or department of 
the Asiatic Jouknal, It is, moreover, a popular miscellany, containing 
nearly one hundre^d jiages of original literary and scientific matter, 
contributed by able pens in England, on the Continent of Europe, 
and in India, of a mixed and diversified complexion, adapted to all 
tastes. Thus this work, whilst, as a periodical vehicle of intellectual 
amusement, it comes within the category of a magazine, possesses, in 
addition, a feature of peculiar interest in its summary or chronicle of 
Asiatic news, which is ciilculated to attract the curiosity of the public 
ill general, but is of esjiccial and essential importiincc to every one con- 
nected, immediately or remotely, witli India, who, in its pages, may 
watch the welfare and advancement of their relations and friends. 

An analysis of the subjects and matters comprehended in each number 
of the Asiatic JouuNAn, will afford a better notion of the nature of tlie 
work than a general description. 

I.— ORIENTAL LITORATURE AND SCIENCE. 

Under this head, the Astatic Journal is a receptacle of original 
papers on all topics of oriental literature, science, and criticism, in tlie 
widest sense of those terms, written by oriental scholars of the highest 
eminence, including occasional translations from various and interesting 
Eastern works ; philological disquisitions ; biblical illustrations. See. 
Ilesides these, there will be found biographical memoirs, valuable geo- 
graphical and commercial papers, and miscellaneous communications. 
The historical, statistical, and commercial information respecting China 
and Japan, wliich will be found in the late numbers of the Asiatic 
Journal, is of infinite importance in respect to our future relations 
witli those empires, and will be found no where el se- 
ll— TALES, LOCAL DESCRIPTIONS AND SKETCHES OF 
MANNERS. 

This class of original papers possess considerable interest to tlie 
general reader, inasmuch as they superadd to the amusement derived 
from the perusal of incidents, descriptions of local scenery, remarkable 
objects, and native portraitures, the advantage of obtaining accurate 
impressions of Eastern and Anglo-Eastern manners, and of correcting 
many false notions respecting the peculiarities of Oriental Society, 
which are imbibed in early life from absurd, though popular, draughts 
of it. 
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in.— REVIEWS AND NOTICES OF ROOKS. 

All works whicli fall even constructively within the scope of tiu' 
Asiatic Journal, receive in its pages a careful and strictly impartial 
examination, and an analysis proportioned in extent to their im- 
portance and their adaptation to furnish amusement and information 
to its readers. The fidelity of its criticism has never been imj>ugncd. 

IV.— PROCEEDINGS OF SOCIETIES AND LEARNED RODIES. 

Under this head, ample reports are given of the Pr(»ce(*dings of 
Asiatic Societies throughout the world, with notices of* the most 
important papers and transactions. 

V.— PARLIAMENTARY DOCUMENTS. 

These include carefully epitomized official accounts of finance, trade', 
SiC. ; papers of political interest ; reports of committees, iS:e. Many 
of tliesc are extremely important, and most are overlooked and un- 
noticed in other publications. 

VL— DEBATES AT THE EAST-INDIA HOUSE. 

This is another feature (juite peculiar to the Asiatic , Journal, 
which has rcjiorted exclusively, for the last laglitccn years, verhntim, 
tiu* deliates in the Court of Proprietors^ ol India Stock, in all matters, 
some of which are of great general, others of much private interest. 

VIL— ASIATIC INTELLIGENCE. 

This matter (as well as that mentioned nyder the succeeding title) 
is methodically disposed under local heads. It comjirehends well- 
digested reports of law proceedings of interest in tlie Supreme and 
Mofussil Courts of India; all topics of political, domestic, and com- 
mercial moment ; incidents and occurrences ; military operations ; 
geographical, antiquarian, and historical researches and discoveries 
made in India ; details of native durbars ; politics and donu^stic 
transactions of independent Hindu states, and generally whatever 
comes wdthiii the well-known designation of* “ news.'* 

VIIL— OFFICIAL AND STATISTICAL INTELLIGENCE. 

Under this title, may be placed the information given in tliat portion 
of the Asiatic Journal called the Register” wliich is a motRhly 
announcement of all general and government orders issued tliroiighout 
every part of British India, in the various departments ; all civil, 
military, ecclesiastical, marine, and medical appointments, promotions, 
and changes ; courts-martial and courts of inquiry ; shipping lists at 
the several presidencies, including dates of arrival and departure, 
rates of freight, kc. Complete lists of births, marriages, and deaths, 
A:c. kv. 
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IX.— COMMERCIAL AND MERCANTILE INTELLIGENCE. 

Besides the details interspersed under other heads, relating to 
trade with India^ China^ and the various countries of the East^ the 
Asiatic Journal contains an accurate price-current, or report of the 
prices of the principal British commodities, at Calcutta, Madras, Bom- 
bay, Singapore, and Canton, with a trade-report from each of those 
places. The stetement of Eastern securities and exchanges is brought 
down to the latest period, and comprizes every essential particular 
relative to the money-transaction.s of India and China. Lists of ships 
arriving and departing between England and the East, with miscel- 
laneous notices of casualties ; prices of Eastern commodities at home, 
commercial reports, prices of stocks and shares, are also given every 
month. 


X.— HOME INTELLIGENCE. 

All occurrence'!; and transactions in Europe, relative to the East, find 
a place under this head, including debates in Parliament, law proceed- 
ings (comprehending very full reports of judgments in cases of 
appeals before the Privy Council, given nowliere else) ; pi’omotions in 
the King's forces in the East ; names of passengers departing to or 
arriving from India, or expected ; births, marriages, and deaths, 
&c. ^fec. 

From this outline of the contents of each number of the Asiatic 
Journal, it must be apparent that it contains a body of matter, from 
wliich scarcely any class of readers in England would not derive infor- 
mation and amusement, in many respects original and attractive. Its 
papers on Asiatic literature will gratify the oriental scholar ; its com- 
mercial intelligence will prove of great utility to the mercantile commu- 
nity, contemplating intercourse with the now free regions of the East ; 
the student of general history and manners will find a chasm in his sources 
of information which this work alone can fill up ; the indolent reader 
will delight to have truth presented to him in a genuine native garb, 
which ha.s all the decorations and charms of fiction ; and those tcAo have 
connexiotis with India are furnished, in each month's journal, with a 
history of transactions there, and a report of all official matters wliich 
intimately conc^ern tlieir interest, up to so late a period, as frequently to 
anticipate the information communicated by letters. In all book-clubs, 
reading-societies, and circulating libraries, the Asiatic Journal ought 
to be found, since, without it, a material link in the chain of necessary 
channels of information must be wanting. 

The Asiatic Journal is published on the first of each month, with 
the other Magazines and Monthly Publications, price 3s. 6d., by 
Parbury, Allen, 6c Co., 7, Leadenhall-street, and may be had of all 
Booksellers in the United Kingdom. • 
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OTIlEJl BRANCHES OF THE N ATURAl. HISTORY 

OP THE 

HIMALAYAN MOUNTAINS; 

AND OF THE 

FLORA OF CASHMERE. 


By J, FORBES ROYLE, Esq., F.L.S. (I.S , M.K.A.S. 

Honourable East-lndia Compnnj/n Medical EHtahUnhmSt ; Mrmhcr of the Amtfir, Mfdtrnl, 
Agricultural f and Horticultural Societies of Calcutta : late Superintendent of the 
Honourable Comimnjfs Itotanic Carden at SahurtmjHn c, 


Mr. Roylk having been for several years Superintendent of the 
Honourable East-India Company's BoUinie Carden at Saharunpore, in 
thirty degrees of latitude, one thousand miles to the north-west of Cal- 
cutta, and within thirty miles of the commencement of the Ranges of the 
Ilimtilaya, had necessarily, both from his situation and duties, consider- 
able opportunities for becoming acquainted with the natural productions 
of those parts of the mountains which he had an opportunity of visit- 
ing, or could reach by means of his Plant-collectors. 

Tlie plants, amounting to about four thousand species, were collected 
in the Plains which form the north-western provinces of India, in the 
successive mountain ranges of the Himalaya, in tlie valley of Cashmere, 
and in Kunnawur, a province on the north-east face of these mountains. 
These have all safely arrived in this country, and will afford abundant 
materials for giving a view of the vegetation of the Himalayan moun- 
tains. 
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The work will be comprised iii Ten Parts of larpfc Quarto size, 
viM'h Number consisting of Ten coloured Plates, accompanied with 
descriptive Letter-press. The Plates will be executed with the greatest 
attention to accuracy, and in the best style of the art, from drawings 
luade under direction of the Author. 

“ IlepU'te with vaiied and important facts and references, no one can peruse this work without 
a«lvantiif»t‘ and great satisfaction. So perfect do wc regartl this work in all its departmeutb. that wc 
are sensible of no desideratum, except that of the remaining portion of it. The plates are very lieau- 
tifully executed ami coloured. Th^ geological stations of India must be more interesting to the 
geologist even than the botanist, wlio will, however, know how to prize them .” — London Aftt/ica/ 
iinzetto. 

“ A more vahiable contribution has rarely been made to the iudcticc of natural history than by 
llie splenditl work of Mr- Hoyle. The prints Jtfc Ixiautifully coloured. The work, in short, is highly 
deserving of public patTonage.'* — Times’- 

“ 'I'he observations respecting the geographical description of the Flora of Northern India arc 
very interesting, and the work will he valuable in supplying a rich mass of facts on the natural 
liisfory (using this term in an extended scale) of a part of the world, of which our knowlcngc has 
hitherto been vague and jiartial.” — Loudon's Gardener's Magazote, 

“ Having noticed th ; former parts of this work, we have now to state, that as it advances its 
execution contimu's to hoof the first-rate excellence. The book is remarkably well got up, iind it 
ought certainly to find j^ts way into the library of every lx)taniit.”— JMd. 

“ We formerly annoiiuccd the promised appearanct^ of this important work; a perusal of the 
very iiiteri'sting letter press, and a careful examination of th« well engraved and beautifully 
colour(*d plates of lliiralayaii plants and animals, fully realize the very favourable opinion we 
expressed of Mr. Hoyle's illiistrations, an opinion founded cm the well known and highly esteemed 
practical skill of our author as a naturalist, and his activity and intelligence as a traveller. The 
forty pages on the geographical distributions of the plants and thi* animals of the Himalayas, will 
bc! read with pleasure and delight, t‘ven by those not very deeply versed In the minutia' of natural 
history. The getting up of tlie work is highly creditable to the publishers.” — Jameson's Edintmrf'h 
Vhilosuphieal Join nal. 

We futve great pleasure in announcing the publication of the second numljcrof Mr. Hoyle’s 
bcviutiful and valuable work, the contents which cannot fall to interest the botanist and instruct 
the genera) reader .” — IbUL 

“ Wo may now congratulate the public on a great blank in lire physical gtx>graphy of India being 
satisfactorily filled up by the apjtearance of this important work. The plates arc remarkably good, 
and the general execution of the work reflecU much credit upon both author and artists.”— -Ayirt/h- 
Journal. 

• 

** The third part of this magnificent work fully redeems the promises tacitly held out by the 
first. It IS pregnant not merely with infonuation of a imrely scientific nature, hut with facts of 
general jir.icticiil utility, bearing upon agricultural and mercantile topics.”— //> id. 

" It is not too much to say, of this very remarkable work, that it is indispensable to all who 
would acipiire a km iw led go of the vegetation, climate, and soil of the North of India. The first 
part only is yet Ixdbre us ; but if we are to judge of the remainder by such a specimen, it would be 
dillicult ft)r us to speak too highly of its merits.”— 


LIST OF PLATES IN PART 1. 

iLATK. ZOOLOGY. 

4. Lapfomys alpinus, Alpine hare. Nat. size. 

liOTANY. 

11. a- Anemone discolor, 2. Ranunculus polypetalus. 

\3. Isopyrutn ffranditiorum. 4, 1. niicropliyllum. 

12. Delphinium Cashmerianum. 

1.3. Aconitum heterophylluin. 

14. Cimicifup^a fri^ida. 

15. Mcconop.sis aculeaia. 

Ilk 1. Corydiilis Cashmeriana. 2. Corydalis Govaniana. 

17 . Tausclieria desertorum. 
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LIST OF PLATES IN PART IL 
*,LArK. FIG. GEOLOGY. 

f l. and 2. Sections of the Himalayan Mountains with the Soui ees of 
the Ganj^’es, Jumna, and other rivers. 

1 . \ 3. Section of the Central Range of India, from Shergatty to Rogho 

nautpore. 

' 4. Coal formation of Chinakooroe on the Damooda. 

BOTANY. 

w. f 1. Polygala Myrsinites. 2. 1*. furcata. 3. P. erotalurioides. 

‘ \ 4. P. triphylla. 

20. 1. Silenc Falconeriana. 2. Lychnis fnnbriata. 

21. 1. Leucostcmma latifolia. 2. L. Hni»iistif4>lia. 3. Arenaria fcstueoi'loH. 

23. I. Gossypium herhaeeuin. 2,(1. arboreuin, 

24. 1. Eiirya acuminata. 2. ilyperieum Japonienm. 

2o. Cedrela s('rrata. 

2b. 1. CissuR Rosea. 2. and 2.* Cissus capreolata, 

27, (buaniuin Lindleyanum. 

tlS, K Impiitiens bicolor. 2. I. glundulifera^ 


»'l,\ TK, 


2 . 


20 . 

31. 

31, 

33. 

34. 
30. 

37 . 

38. 


LIST OF PLATES IN PART 111. 


GEOLOtiY. 

Fossil Plants of the Burdwati Goal Formation. 


10. ZOOLOGY. 

1. Cervus Rutvva. Uod^s, C* Dodur 


BOTANY. 


I ) ictammis Him a layanus. 

1. Evonymusechinata. 

1. Edwardsia mollis. 

1. Astragalus leucocephalus. 
1, (ieiiista versicolor. 

I . Panurhetus communis. 

Cassia (Senna) lanceolata. 
L Prinsepia utilis. 


2. 0<lina Wodier. 

2. 3’hermopsis loirbata. 

2. Urffl'ia lag<H)oidos. 

2. fbiragaiia (b;rar<liana. 
2. Smitina ciliata. 

2. Cerusus cornuta. 


PJ.ATK. 

30. 

30. 

40. 

42. 

44. 

45. 

46. 
64. 

75 . 

78. 


JJST OF PLATES IN PART TV. 

1 . BOTANY. 

Biebcrstcinia odora. 


1. Sievcrsia elata. 

1, Potentilla Cautlcyana, 

3. Sibbaldia purpurea, 

1. Rosa sericea. 

1. Ly thrum Cashmei ianum. 

1 . Conocarpus latifolia. 

1. Philadelphus tomentosns. 
1. Rhododendron lepidolum. 
1. Primula rosea. 

1. Rheum spiciforme. 


2. Dalibardacalycina. 

2. Potentilla pleropuda. 

2. Rosa Wehhiana. 

2. Myricaria bracteata. 

2, Sonerila tcnora, 

2. Deutzia coryinbosa. 

2. Rhododendron anthojiogon. 
2. Primula clJiptica. 
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WOllKS ON INDIA. 


\%)1. 1. jirice cloth boards (to be completed in two volumes), 

PRODROMUS FLOR-E 
PENINSUUE INDUE ORIENTALIS, 

CO-VTAININU 

ABRIDGED DESCRIPTIONS OF THE PLANTS FOUND IN 
THE PENINSULA OF BRITISH INDIA; 

ARBANOKn ACCORUlNa TO THE NATURAL SYSTEM. 

Uy ROBERT WIGHT, M.D., F.LS., Acad Ga>sar. Nat. Cur. Soc. Htir- 
p'OB on the E. I. ('. Dludnis Eshiblishineiit; and G. A. WALKER ARNOl'J’, 
A.M., F.L.S. & H.S.K., &:c. 

(CONTRIBUTIONS TO THE BOTANY OF INDIA. 

By ROBERT WIGHT, M.D., F.L.S., &c. In 1 vol.Svo., price 7s. fid.bds. 

QA NOON-E-ISLAM; 

OR* THR 

CUSTOMS OF THE MOOSULMANS OF INDIA ; 

Comprising; a full and exact Account of their various Rites and Ceremonies, 
from the moment of Birth till the hour of Death; including; their Fasts and 
Festivals (particularly the Mohurrum) ; their Vows and Oblations for every 
Month in the Year; their ditFerent Tribes and Sects, Saints, and Devotees; 
Relig'lou.s 'Fenets, Prayers, and Ablutions; the Calculation of Nativities, 
N(*c]'oman('y, Exorcism, Castinj^ out Devils, &c. &c. &c. By JAFFDR 
S}ILJRRE£]F (a Native of the Deccan); composed under the direction of, 
and translated by O. A. IlERKLOTS, M.D., Surgeon on the Madras Esta- 
blishment. In 1 vol. Hvo., price 16.v. boards. 

** In this work, the student at Iiomc* but especially the public servant in India* will possess a 
fund of indispensable information.”— ^«aric Journal* 

*' This work minutely describes the whole ccTcmonial life of a Moosulman (Vom the womb to the 
fH’ave. A more curious, aud for tif subject a more valuable work, has not appeared in the depart- 
sneut of oriental literature.” — Spectator. 


A MEMOIR OF CENTRAL INDIA, 

INCLUDINU 

MALWA AND ADJOINING PROVINCES, 

With the History and Copious Illustrations of the Past and Present Con- 
dition of that Country, By Major-General Sir JOHN MALCOLM, G.C.B., 
K.L.S., F.R.S., &c. Third Edition, illiistrutcd with an Original Map, 
Tables of Revenue, Population, &c. In 2 vols. Hvo., price Hs. boai’ds. 

" sir John Malcolm is too well known as a soldier, statesman, and author* to require from us 
any euloglum. We shall only. In reference to the latter capacity, observe, that his * Memoir on 
Central India’ is in every respect worthy of his former productions.”— Review. 

“ The work before us is stamped in every part with the thoughta of a statesman* aud the high 
and honourable feeling of a gentleman .” — British Critic. 

“ In recommending this work to the notice of the public* we could not employ terms too strong 
to convey our high opinion of its great interest* value, and importance.”— ..Asiatic Journal. 

Such a work cannot be too highly characterised.”- OnenfalHeiviA/. 

It furnishes a vast accession of knowledge with reference to some parts of India hitherto very 
imperfectly known to Europ(?an.s.”— Lifecayv/ Musewn. 

“ We feel it quite impii,hil>k’ Ui do any thing like justice to this full and excellent work.”— 

Ltitfruru iiu'J'ttc. 
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THE EAST INDIA GAZETTEER; 

Containir^ particular Descriptions of the Empires, Kin^irdoins, Principa- 
lities, Provinces, CUtios, &c. of liindostaii, and the adjacent Countres, India 
beyond the Ciiinjres, and the Eastern Archipelago ; together with Sketches of 
the Manners, Customs, Institutions, Agriculture, Conunerce, Manufactures, 
Revenues, Population, Castes, Religion, History, &c. of their various Inhabi- 
tants. By the late WALTER HAMILTON. ‘ In 2 vuls. 8 VO., price .€1. 12jf. 
boards. 


THE MYTHOLOGY OP THE HINDUS, 

WITH 

NOTICES OF VARIOUS MOUNTAIN AND ISLAND TRIBES %VJU) INHABIT 
THE TWO PENINSULAS OF INDIA AND THE NEIGHBOURING IHI.ANDS. 

Tn three Parts: — The first containing the Tliiidu Mythology; the second, 
Notices of Various 'JVibes ; and tlie third, a Dictionary of tlie‘ Mythological 
and religious Terms of the Hindus. Comj)iled from the best Authorities, 
with Plates, illustrative of the principal Hindu Deities. By (CHARLES 
COLP^MAN, Es<p In 1 vol, 4to., price X2. 2, cloth hoards. 

We cannot exaRgernte tlw utility of a. work like Mr. Colcinan’js. •Although there «e works in 
our language which furnish a thread of direction — at the head of which we should place the 
excellent Hindu Pantheon of Major Moor — a more copious work was wanting, and Mr. Coleman 
seems to have diligently availed himself of the materials already In print in addition his own 
Oriental collection ^whiclt we believe is one of the largest private ones) in the volume before us." — 
Asiatic Jourfiftl, 

It appears to bo the fruit of great and well-iUrected researclu Its inft»rmatlon touching HImKi 
mythology is of the most authentic, and, in many points, novel description; und the engravings* 
about forty in number, admirably illustrate the subject. Mr. Coleman has adde<l a contribution of 
sterling worth to our Oriental lllcraturc,’' — Litevavy Gazettr, 

** We have rarely i>orusctl a work more entitled to attention than the learned but highly interest- 
ing volume now under notice. It is im{>ossib1^, within the space to which we are necessarily 
limited, to render justice to the extraordinary industry, skill, and talent, displayixl by Mr. Colo- 
man." — New Monthly Maf'azitu!. 

** The subject has been already handled by various writers on India, but by none so comprehen-* 
sivoly, and at the same lime so intelligil^y, as by the gentleman whose work Is now before us* 
The .author has displayed great industry as well as ability, in the desi'riplicm of a 6ul>ject replete 
with difficulties.”— Ueoiew. 


TRANSLATION OF SEVERAL 
PRINCIPAL BOOKS, PASSAGES, and TEXTS of THE VEDS, 

AND OK 

SOME COXTWOVEIl.SIAL IVUKKS ON BKAHMIMCAL TJIEOLOGV. 

By RAJAH RAMMOHUN ROY. In 1 vol. Hvo., price hoards. 

** This work embodies, in a convenient and authentic form, some valuable inAterials for appre- 
ciating the real character of pure Brahmlnical Theology.” — AUatic JourmiL 

** This is one of the most curious collections that has ever appeared in print ; we sinccfrcly admire 
his character and learning, as well as his writings, which are expressive of the iiighest intelligence, 
devoted to the progress and happiness of mankind, as the first link which connects the eastern and 
western world.”— Ktfeue Encyclop^dique, 

•* Few works possess so many claims to the attention of persons Interested In the study of Indian 
philosophy and religion as these translations of fragments of the Vedas and controversial treatises by 
the celebrated Brahmin Rajah Rammohun Roy,"— Jot#rw«/ dcj Savanji. 

** We have no hesitation in recommending this work as well worthy of attention. In consequence 
of the peculiar nature of the subject, and still more singular character of the author.”— MenrAfy 
Review, 

•• A work well worthy of the attention of those who desire to form a correct estimate of pure 
Hinduism. We may add, as another recommendation to the work, that It may eventually prove 
H help to the diffusion of Christianity.”— Times. 

** It is interesting to mark the .spirituality and benevolence of his mind ; its superiority to the 
common tone of controversy." — .Month fy Reitository. 

“ This book is ,i curio'^ity in literHt ure.^c onrin . 
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TRAVELS FROM INDIA TO ENGLAND, 

Conij)reh(*ri(]ingf a Visit to the Burman Empire, and a Journey tiiroiij;:h 
J’ersia, Asia Minor, European Turkey, &c., in the Years 1825-2G; contuinin^ 
a Chronoloji^ical Epitome of the late Military Transactions in Ava; an 
Account of the Proceedings of the present Mission from the Supreme (io- 
vernment of India to the Court of I'ehran ; and a Summary of the Causes 
and Events of the late M’^ar between Persia and Russia. Witli Sketches of 
Natural History, Manners, and Customs, and illustrated with Maps inul 
coloured Litho^^raphic Prints, By JAMES hlDWARl) A LEXAN DhBl, 
Ek<]., II. P., late ILM. 13th Light Oraj^^oons. In 1 vol. 4to., price jCI. 11s. Gd. 


SELECT SPECIMENS 

OF THK 

THEATRE OF THE HINDUS, 

IVanshitod from the orig-inal Sanscrit; together with an Account of thtdr 
Dnmiafic System, Notices of the different Dramas, &c. By Professor 
HORACE DAYMAN IVTLSON, of the University of Oxford. In 3 vols. 
Svo. Second Edition (reprinted from the Calcutta Edition). 

"Uie dramas seK'cted are the Mriehchakati, Vikrama and Urvasi, Malati 
and INladhuva, IJttara Rama Cheritra, Miidru liakshasa, and Retiiavali. 

“ This work, by one of our most accomplished oriental scholars, is d<*li|?htt‘ul from its novelty ; 
but its true praise is that it unfolds liefore us the finest part of a national literature, and thereby 
illustrates a highly interesting national character."— MngnzviG. 

** This is a most important addition to our literature, and will surprise those literary men wim 
were, till now, but little nctiuahited with the learning of the Hindus. No man with a library will 
find it complete without these volumes, for which wc arc deeply indebted to Mr. Wilson.”— JVtvo 
Monthly Magazine.^ 

“ That there is a Hindu Drama, .and a no^lc one, Wius hardly known in England till Professor 11. 
Wilson publislied his Select Specimens; and how few people in B'.ngland oven know any thing m(»re 
about it than what wc have shewed by extracts and analysis of the beautiful romance of Vikr.ama 
and Urviisi, or the Hero and the Nymph. Many thousands must have been surprised to find so 
much of finest fancy and of purest feeling in a poetry which they had l)cforc supposed was all empti- 
ness or inilatioii, and that the Hindus have a Shakspeare In their Kalidasa. The Translator has 
nobly done his duty, and his volumes are an important addition to dramatic literature."— JB/acA:- 
wooiCs Magazine. * 


THE EAST-INDIAN CALCULATOR; 

Or, Tables for assisting Computation of Batta, Interest, Commission, Rent, 
Wages, &t;. in Indian Money ; with copious 3'jibles of the Exchanges between 
fjondon, Calcutta, Madras, arul Bombay, and of the relative Value of Coins 
current in Hindoslan ; Tables of the Weights of India and China, with their 
respective ])roportions, &c. To which is subjoined, an Account of the Monies, 
Weiglits, and Measures of India, China, Persia, Arabia, &c., collected from 
the best Sources and latest Authorities. By THOMAS THORNTON, 
M.R.A.S, In one large vol. 8Vo., price X*]. Is, boards 


THE MAHAVANSI, THE RAJA-RATNACARI, AND THE 

llAJAVALl, 

FOttMINO 

THE SACRED AND HISTORICAL BOOKS OF CEYLON; 

Also a Collection of Tracts illustrative of the Doctrines and Literature of 
Buddhism ; translated from the Singhalese. Edited byEDM^ARD UPHAM, 
M.R.A.S. and F.S.A., Author of the History and Doctrines of Buddhism, 
the History of the Ottoiraii Empire, &c. kv. In 3 vols. 8vo. price £2. 2s. 

boards. 
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CHIN A. 

AN OUTLINE OF ITS GOVERNMENT, LAWS, AND POLICY. 

And of tlie Britif^h and Foreig^n Embassies to, aixl Intereoarse with, that 
.Empire. With a f/hart of Canton River. By PE l'ER AUBKR, Secrotury to 
the Honourable the Court of Directors of the East*- India Coinjmnv. Hvo., 
price lUs. (id, do. bds. 

** This work shews very extensive reading on the topic to which it relates, and will he perused 
not only with satisfaction but with pleasure and interest.” — Times, 

“ The subject is good, ami the author a man of business, wh(> has hail access to the best sources 
of Information.''— JS;pec/«/oi*. 

** No person biit a gentleman in Mr. Auljer’s oflicial situation, and like Mr. Auber thoroughly 
conversani with the subject, could have produceii the work before us; a work which we tnift will 
meet with the attention of every individual about to einbtirk in the China traile ; it v\ inew an 
intimate knowledge with the abstruse science i>f political economy, in all its branchoN, an accurate 
aiutuaiiitancc with the history, commercial policy, and natigatlon Inwsof Ilritiiln, and contains the 
most complete description of the Chinese policy which has ever appcareil. In fact, this impurtanl 
work displays the operations of a comprehensive mind, actuated liy generous and liberal views, uitd 
stimulated into action by patriotic motives .” — Naval awl Military tiazcttiu 

** The important clrangc which has IxHjn made in our commercial reflations with the Chlnrse 
empire naturally excites, in those who intend to avail themselves of tlic change, a desire for iiifor- 
inution upon all points connected with those relations. The HritisI: public (.oiihl not look to n 
iHJtter source for such information, than to a gentleman whose otiicial situation and experience 
have afTorded him the real means of acipilring extensive knowledge if the various (.o])ics relating 
to British intercourse witlr China, and whose talents, diligence, and accuracy, ate well ascertained 
by his excellent ‘ Analysis of the East-India C'ompany.’ We cun hardly add to the recommemlatiiai 
which it receives from the name it bear.s on the title-page .” — Afiiativ Juvriml. 

This is a work that may be emphatically called practical. All that the (!hincse will permit us 
to know of themselves is hero decidedly set forth, and those who may be c(>m)*elltHl, or who are de- 
sirous to have dealings with them, may learn what they have to expcict. W'e hesitate not to say, it 
should be very generally pcrustHl. To the merchant, such perusal is a matter of the most urgent 
necessity. We conclude by saying, that this work on China is grit up with the temperate good sense 
of a man inured to business, and it is not only a valuable, but a most opportuncly-produceil volume." 
-^^Metropolitan Ma^zine, 

•* We cannot conceive a publication of greatef utilif y than the volume before us. Mr. Aul)cr*s 
outHiie of Chinese history is clear and concise; not only sufficient as it refers to the principal subject 
under his consideration, but interesting in Its general features, II is exactly the kind of Ixiok which 
the times want; a book of much iiiformatiou for ihe public, a wholesome guide to merchants and* 
ship-owners, and a vade mecum to those who actually embark in the just opening tr.\tlo to China. 
This panegyric will no doubt lead- to its being widely consulted. In conclusion we have only to 
repeat, that we consider this volume to be one of great M»lue, and worthy of being relic*»l upon by 
the many who are deeply interested in the matters it so ably deveIo))es .” — Literary iiazeUc. 

REMARKS ON THE EXTERNAL COMMERCE AND 
EXCHANGES OF BENGAL; 

With an Ajjj»on<lix of Accounts and Kstiiiiatrs. B\ (LA i^KlNSKl*, Em], 

1 n h^vo., price ,0s. (»<!. hoards. 

** Mr. Prinsep’s Ilemarks betray a close and accurate knowledge of the subject ; they are calcu- 
latcil to dispel doubt, and obviate errors; and must prove extremely useful, not only to the mer* 
chant and manufacturer, but to all perioiis interested in East-lndia funds at home or abroad."— 
Asiatic Journal. 

ZOOLOGICAL RESEARCHES in JAVA and the Neighbouring 

Islunds ; with coloured Plates, representing Native Quadrujieds and Birds. 
By THOMAS HORSFIELD, M.D. F.L.S., Ac. In 1 laige vol. royal Jto., 
price X8. Bs. boards. 

** The present work of Dr. llorsfield’s discovers several species of animals hitherto unknown to 
zoologists, and which are not in the large collection at Paris or Leyden. It Is fornied with much care, 
and will be of great use in the advancement of natural sciences .” — Bulletin general et universel ties 
An nonces ct ties Nouvclles Scienti/njues. 

This is a valuable work. The platc.s by Mr. W. Daniel], arc lit his best manner, and those 
containing the anatomical details are superior to any hitherto published in tJus country. The author 
appears to lie actuated by a sincere and zealous spirit of investigation. What he has observed lie has 
minutely dcsci ilxil, and those details arc useful, and iiidectl highly valuable to the scientific,”— 
Phibhsophk ill Mofta zim:. 
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THE POLITICAL, FINANCIAL, AND COMMERCIAL 
CONDITION OP THE ANGLO-EASTERN EMPIRE, IN 1832 ; 

An Anhlysis of its Home and Foreign Governments, and a Practical Exa- 
Tiiination of the Doctrines of Free Trade and Colonization, M^ith reference 
to the Renewal or Modification of the Hon. East-lndia Company’s Charter. 
By MONTGOMERY MARTIN, late of H.M. Ships « Leven” and 
“ Harracouta,” and Member of the Asiatic Society of Bengal, &c. Second 
Edition. In 1 vol. 8vo., price 9s. boards. 

^ One of the most comprehensive publications on the East-lndia Question we have yet seen, and 
which contains a variety of striking facts very forcibly put. Wc simply recommend those who wish 
to form a correct opinion upon the subject, to read this book, and those who are obliged to retain 
iReir opinion^ to answer It— if they can .'' — AHatic Journal, 

We are not insensible to the value of Mr. Martin's statements ; in these there is a fulness, an 
accuracy, a desire to make no reservation, which will win many readers to his volume.”— 

** This very able work is calculated to throw more light on the true position in which England 
and India now stand, than any other we have yet met with.”— United Kin/fdimis 
*' We have no hesitation in recommending this work tf) our readers os a text book of useful facts 
relative to the Drltlsh possessions iu the East-Indies.”— Courier. 


Also, by the same Author, 

The PAST ancL PRESENT STATE of the TEA-TRADE of 
ENGLAND, and of the CONTINENTS of EUROPE and AMERICA; 
and a Comparison lietwoon the Consumption, Price of, and Revenue dt'rived 
from, Tea, Coffee, Sugar, Wine, Tobacco, Spirits, &c. In Bvo., price 5s. sewed. 


ORIGINES BIBL1C.E; 

OR 

RESEARCHES IN PRIMEVAL HISTORY. 

By CHARLES T. BEKE. Vohmie the First. (With a Map.) Price 

10s. fid. 

'J’his work is an attempt, from the direct Evidence of the Scriptures them- 
'selves, to determine the Ptisilions oi the Countries and Places mentioned in 
the Old Testament, and the Order in which they w ere peopled ; and to explain 
the Origin and Filiation of thp various Races of Mankind, and of the Lan- 
guages spoken by them. It is intended to be completed in another volume. 

" The title of this work is sufflcicntly indicative of its contents. The author maintains the high 
authenticity of the Hebrew Scriptures in all matters relating to the liistory of the world, and their 
superiority over all heathen authorities whatever, and argues for the correctness of Scripture Geo- 
graphy. His researches aud detiuclions are given in that fair and amiable spirit which wo hope will 
not be lost upon the opponents that he seems prepared to expect.” — Globe, June 3. 

“It does not fall within the plan of a ncwspax>er to criticise such a learned and elaborate work as 
Mr. Deke's Jlibliar ; otherwise we should have had great pleasure in noticing the extensive, 

yet unpediintlc research, and the earnest and judicious reasoning with which he supports his differ- 
ent hypotheses.” — Times, June IG. 

“ It will be seen from this work, that the ingenuity of its author is supported by as much proof, 
in general, as criticism and the remains of antiquity are capable of alTording. His hypotheses are 
rendered as probable as reasoning from scriptural hints can make them, and reflect equal credit on 
his ingenuity and on his research .” — Asiatic Journal, June 18.34. 

“We regret that our narrow limits must prevent us from paying the tribute so justly merited by 
the author of this scholastic and deeply interesting work. It is much too important to be passed 
over with a brief notice; and as it is impossible for us to enter deeply into the subject-matter, we 
must content ourselves with recommending it to the study of those who are anxious to penetrate the 
veil thrown over early history, and to arrive at satisfactory conclusions upon points which tend to 
the establishment of the authority of the Bible.”— Court Journal, June 14. 


HINDU LAW ; principally with reference to such Portions of it as 
roncern the Administration of Justice in the King’s Courts in India. By Sir 
Thomas Stranor, late Chief Justice of Madras. In 2 vols. royal Bvo., 
juice -fl. lls. fi<l. Ixmids. 

*' The woik hii!) been abl execvitcd.' — Journal, 
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WORKS 

IN THE 

ORIENTAL LANGUAGES. 


By JOHN SHA ICESPEAR, Esq. > 

A DICTIONARY, HINDUSTANI AND ENGLISH. 

Third Edition, much enlarpod in 4to. 

A GRAMMAR OF THE HINDUSTANI LANGUAGE. 

Third Edititni, onlar^cd and iniprovc'd, in Ito,, price .C\, Is. boards. 

MUNTAKHABAT-I-IIINDI ; or SELECTIONS in HINDUSTANI. 

With Verbal Translations and a (Jraivimatical Anal>i'-is of som(‘ parts, for 
the Use of Students of the Lan^ua^e. In 2 vols. 4to , price .€2. 2s. boards. 


A DICTIONARY OF THE ENGLISH AND SINGHALESE,' 

AND 

SINGHALESE AND ENGLISH LANGUAGES. 

Under tlie Patronuj^e of tbe Government of (.b^ylon. By tbe Kevorond 
1:5. CL(.)U(rH, AVeslcyaii Missionary. (Colombo, printed 1821.) In 2 voU. 
8vo., price £2, 5h, boards. 

Also, by the same Author, 

A COMPENDIOUS PALJ GRAMMAR, 

With a Copious Vo<;ABunAHY in the same Lanp^ua^c. (Colombo, printed 
1824.) In 8vo., price ITis. boards. 


A GRAMMAR OP THE T,HAL OR SIAMESE LANGUAGE. 

By Captain JAMES LOW, of the Hon. East-Inclia Company’s Military 
Service. In 4to., price XI. boards. 


HAFT KULZUM, OR THE SEVEN SEAS : 

A Dictionary and Grammar of the Persian Larij^nja^rc, by His late INfajesly 
the KING of OUDE. In 7 vols. folio. Price £:H). 

This splendid work was printed at the Royal Press in tbe city of Lucknow. 
The first six volumes contain the.Dictionary, and the seventh the Grammar. 


THE GULISTAN, 

OH 

ROSE-GARDEN OF MUSLE-HUDDEEN SHAIK SADY OF SHEERAZ. 

In the original Persian, being a carefullv corrected and revised Edition of 
that formerly published by FRAN(JfS GLADV IN. In Hvo., price lbs. 
boards. — Or a 'Franslation in English. 8vo., ‘Is. 
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ORTKNTAl- WOlIKS IMPORTKO liY 


A GRAMMAR OF THE TURKISH LANGUAGE: 

Witli a Preliminary DificourKC on thc^ l^ang^uagc and Literature of the Turk" 
r"Ii Nations, a coj)ious Vocabulary, Rialof^ues, a collection of Extracts in 
Pro‘<e niul Verse, jnid lithopfraphed Specimens of various Ancient and Modem 
^^anuscripts. By ARTHUR LUMLEY DAVIDS. In 4to, price ^1. 8s. 

hoards. 

A work replete with intelligence— -dcformerl hy no hypothesw or theoTie8->scnsible, clear, 
acute, and though on a dry subject, exceedingly entertaining.” — lAtemry Gazette, 

Never perhaps were the rules for acquiring a difficult language laid down in a manner so simple, 
an<l at the same time intermixed with so great a variety of the most interesting information. In- 
dectl, we may venture to say, that a glance at this work would lie sufficient to induce one to study 
Turkish Language. It is without exception the most beautiful specimen of Oriental Typogra- 
phy we have over seen.” — Gentlenum'M Maguzine. 

** Wcare quite astonished at the extent of reading displayed In Mr. Davids’ Preliminary Dis- 
course. We most cordially vecominei id the work to the notice of every lover of Turkisli Literature. 
— Aniatir Journal, 


IMPORTED FROM INDIA : 

PUD LI sriK I) UNDER* THE AUTIIORITV OF THE COMMITTEE OF PUDLIC 
INSTUTTCTTON AT CALCUTTA. 


1. MOOLUKIIKIIUS - OOL .TUWAIIEEKII 
(in Persian), being an Abridgment of the 
fcjlehratod historical Work called the Seir 
Mootakhcriii. Royal 4to. ,£i, J5s. 
boards. 

2. M00.1T7 OOL-QANOON ; a Medical 
Work (in Arabic)* By Alee bin Alee II 
Huzm (Ibn-ool-Niifecs). 4to. ;£,’l.bds. * 

3. BiiAT'n Kavya ; a Poem, on the 
Actions of Kama (in Sanscrit). Witji 

Commentaries. In 2 vols. royal 8vo. 
.£2. 10s. boards. 

4. l.AdHU Kaumudi: a 8anscrit/3ram- 
mar. By Vadaraja. Royal 12mo. 7s. (id. 
boards. 

5. Mitgdhakodha : a Sanscrit Gram- 
mar. By Vopadeva. Royal 12ino. 7s, 6d. 
boards. 

(i. Nyaya Sutra Vritti, the Logical 
Aphorisms of Gotama (in Sanscrit). With 
a Commentary. 8vo. 10s. (id. boards. 

7. liiiASHA Paiuchiieda and Sid- 
DHANTA Muktavali: uii Klcineiitary 
'I’reatise on the 7Vrms of T..ogic, with its 
(’oinmcnlary (in Sanscrit). Royal 8vo. 
7s. Gd. boards. 

8. Idi.AVATi, a Treatise on Arithmetic, 
translated into Persian, from the Sanscrit 
i.\' Bhaseura Aebarya. Iloyal 8vo. Ss. Gd. 
b(»ards. 

9. Selections, Descriptive, Scientific, 
and Historical ; translated into Persian, 
for the use of Native Youth. Royal 8vo. 

1 Is. boards. ' 

10. Sahitya Derpana ; a Treatise 
on Rbetorical Composition (in Sanscrit). 
By Viswanutb Kaviraja. Royal Bvo. Ms. 
boards. 


11. Mejmua Shemsiii : a Summary of 
the ("ojiernican System of Astronomy 
(in Persian). 12mo. 2s. (id. stitched. 

12. Put AW A Alemciih : a collection 
of Opinions and Precepts of Mohammedan 
Law, compiled by command of the Em- 
peror Arungzeb Alemgir (in Arabic). 
3 vols. royal 4<to. j€9. 15s. 

13. Short Anatomical Description 
of the Heart, translated into Arabic, by 
John Tytlkr. 8vo. 3s, Gd. boards. 

M*. Day A Tatwa : a Treatise on the 
Law of Inheritance, by Ragbunandana 
Bhattacbarya (in Sanscrit). 8vo. 8s, bds. 

15. Daya Krama Sanc.raha : n 
Compendium of the Order of Inheritance 
(in l^nscrit). 8vo. 8s. lioanis. 

16. Daya Bhaga ; or. Law of Inhe- 
ritance ; with a Commentary by Krishna 
Terkalankara (in Sanscrit). 8vo. 12s, 
boards. 

17. Kavya Prakasa : a Treatise on 
Poetry and Rhetoric, by Mamnmta Aclia- 
rya (in Sanscrit). Bvo. 16s. boarils. 

18. Vedanta Sara; Elements of 
Theology, according to the Vedas ; with 
a Commentary (in Sanscritif 8vo. 12 m. 
boards. 

19. Vyavahara Tatwa ; a Treatise 
on Judicial Proceedings, by Ragbunan- 
dana Bhattacbarya (in Sanscrit). 8vo. 8s. 
boards. 

20. CHjHutru Prukasm : a Biogra- 
phical Account of Ch,luitru S;U, Raja of 
Boondelkund, by Lai Kuvi (in Brij 
Bhakha). Edited by Capt. W. Price. 
8vo. ICs. hoard.s. 
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21. The Kifayaii, a Commentary on 
llic Hi<!ayah ; a Treatise on tlie Ques- 
tions of Mohainmadan Law. By Hiikeein 
jMouIuvce Alulool Mujeed, and otlieis (in 
Arabie). 4*10. dL'2. 10s. sewed. 

22. Tlie iNAYAit ; a Commentary on 
tlic Ilidnyah; a Work on IMoliiinunudan 
Law, coFn])ih (J by Mohiiinnuul Akniid- 
ooddeen, llin Mnhinood, &c. (in Arabir). 
kt). ;£!. 17s. C. sewed. 

2.T Mi nu Sanhita : the Institutes 
of Menu, witli the Commentary of Khul- 
Inka Bhatta (in Sanscrit;. 2 voJs. 8v(>. 
.1*1. 5s. sowed. 

2L Mjtakstiaiia : n ('ompondium of 
Hindu Law, ]>y Vijnanoswara, foinidcd 
on the Texts of Yajiiawalkya. 'i’he Vya- 
valiara Section or .hirisjirudcnee (in San- 
bcrit). 8vo. 1 4s. sewed. 


2.5. Uttaka Bama Cfii.urruA, or 
('oiittnuation of the History of Kama, a 
Druinat by Bhavablinti.'* (Sanscrit.) Bvo. 
2s. (id. sewed. 

2(>. Mai.ati and Madhava : a Drama 
in Ten Acts, by JDmvabhuti. ( Sanscrit J 
Bvo. 2s. (id. sewed. 

27. jSIltdua UaksIiasa, or the Signet 
of the iVJini.ster, a Drama, hy Visakhn 
Datta. (Sanscrit.) Bvo. 2s. (id. sowed. 

28. VlKiiAMOUVAsi. or Vikran»n and 
IJrvasi : a Drama, hy Kalida.sa. (San- 
scrit.) Bvo. 2s. sewed. 

29. IVIlilCHCilAKATi, a Comedy, by Sn- 
draka llujH(in Sanserii). Bvo. Kis. Ncwet'. 

3t). Kktnavat.i, a Drama ifi Tonr 
Acts, by Sliri Hersba Deva (in Sanscrit.) 
Bvo. 2s. (id. sewed. 


The 0RI]<:NT pearl for 1834. Silk, price Ki.s*. 

THE BENGAL ANNUAL. A Literary Keepsake for 1834. Price 

IBs. Also lV>r 1830, J8,'H, and 1832. Price L5s. each. 

l)(MHeat(Ml by j)erinission to liis b)xecll(‘ney tin* Biybt I (<»?», land A\'illlani 
nentiiiek, (*.( '. B. and (i.C.F., (ioNernor-^c rKual and (.'oininajider-in-eljief 
irj India. 

A NEW and IMPROVED MAP of, VARIOUS ROUTES between 

1CUH()PF and INDIA, eotnjmdjendinj*’ W'lCSTIOHN an<l N'OIMIJKIIN 
ASIA, to|^( tber witli ASIA MINOR and Ktrvpt. Hy B. J'a.ssin, Four 
Siieets, coloured, elotli case, ,t*2. 

ASIATIC RESEARCHES. Vol. 18. R<^yal 4to., ])rice £2. 2s. bds. 


FIXIRA INDICA ; or, DESCRIPTION of INDIAN PLANTS. 

I»V Ibe late AVinniAM Roxhuhoii, M.D., F.H.S.F, Fditrd by 

W. ('AHF.Y. A Now Kdltion. (Calcutta, 1832.) Vols. 1, 11., and ML 
8vo. jn ice .ImI. J 8s. boards. 

'I’Jie present edition t(» l»e couiphdetl in ibiir volumes. 


TRANSACTIONS of the AGRICULTURAL and IIOJTIICUL- 

TUKAL SOCIKTY of INDIA. V'^ol. L in 8vo., price Ids. boards. 

An AC(X)UNT of STEAM VESSELS, and of Proceedin^rs con- 
nected with STKAJM N A \0 (i A'J'l ( )N in BRITISH JN’DIA. Conij>ilcd [>y 
(LA. Pin N SKI*. In royal 4to., with Map and Flutes, price .I’J. Is. board.s, 

MEMOIRS oi‘ MOMUMMUD AMEER KHAN, tran.slated from 

the PERSIAN, by 11. JL Pukyskc. In I Vol 8vu. 15s. boards. 


Captain POGSONLS NARRATIVE durhv^.^ TOUR to CIIATEE- 

(lAON, 1831. Jn Bvo. price 5s. sewed. 


An English Index to the PLANTS of INDIA. By IJ. Pjddington 
Foreign Secretary, Agricultural and Horticultural Society, Ualcntta. In 
1 Vol. Bvo,, price 9 r. boards. 
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PABBUBY, ATXEN, AND CO. 


VALUABJ^E maps; CHARTS, ATLASSES, &c. 

ALL COMPILED FROM ORIGINAL DOCUMENTS. 


MAPS OF INDIA. 

A NEWLY CONSTRUCTED and EXTENDED MAP of INDIA, 

and of the BURMAN EMPIRE, from the latest Surveys of the host Autho- 
rCties. On six sheets, price £2. 12s. fid. ; or bn cloth, in a case, £3. 13s, fid. ; 
or on cloth, with Rollers, varnished, £4, 4s. 

Arnon^ the great miuw of materials used in the construction of this Map, the followinp; may he 
parttculariKed the Surveys of Colonel M'Kenzie in the Mysore ; of Brigadier Lamblon, as well as 
numerous Positions determincil by him in the course of his Trigonometrical Operations ; of Colonel 
Hodgson and Captains Webb and White in the Mountainous Districts; of Captain Franklin in 
Rundlecund ; of Captain Johnson in Bhopal; of Lieut. Wilcox In Assam; of Lieut. Fisher in 
Sylhet; and of Lieut. Pemberton in Munipoor. Malwa is copied from Sir John Malcolm’s Map. 
Tlte latest routes of Mr. Moorcroft have also been inserted. 


‘SMALLER MAP of INDIA, and of the BURMAN EMPIRE, 
compiled from the latest Documents. On One lar^o Sheet, 18s, ; or on cloth, 
in a Case, or with Rollers, £l, 5s , ; or with Rollers, varnished, £U 9s, 

MAP of the WESTERN PROVINCES of HINDOOSTAN, con- 

struetod from the most recent Survey.^, and Inscribed to Major-General Sir 
John Malcolm, G.C.B., K.L.S., &c. On Four Sheets of Atlas, price 
£\. 11s. fid. ; or on Cloth, in a Ca.iSe, £2, 5s. 


MAPS of INDIA, riz. — 1. ^General and Commercial. — 2, Political. 
—-3. Military. — 4. Revenue. — 5. Judicial. Compiled by John Walk kb, by 
order of the Rij^ht Hon. the Board of Commissioners for the Affairs of India. 
On One Sheet 4to. atlas. Etch Is. 

A MAP of CHINA and the ADJACENT COUNTRIES, including 

Corea, part of Japan, the Islands of Formosa, Philippines, &c. Compiled 
from the Charts by Captain Ross and other Surveyors of the East-India Com- 
pany, and the latest authentic Documents. One larjifo Sheet, coloured 8s. ; 
on Cloth in a Case, lls,— on Cloth, with Roller, 12s. fid.— or varnished, 14s.' — ■ 
or in frame, varnished, .£1. 14. fid. 


INDEX, containing the Names and Geographical Positions of all 
Places in the MAPS of INDIA, designed to facilitate the use of those Maps. 
In 1 vol, 12mo. price 10s. boards. 

GENERAL CHART from ENGLAND to CHINA, including the 
Indian Seas; inscribed to James Horsburgh, F.R.S., &c. &c. On One large 
Sheet, price 7s. fid. ; or on Cloth, bound, lOs. fid,; or on Cloth, hound and 
coloured, 12s. 

an 

" lU utility is nut confi?A*d to nautical persons, or passengers on lioard ship ; but it will nlTord 
a most convenient meat.j^f reference in the library and counting-houst."— viAiaO’c Journal, 








